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SUTEENTH  TEA&  OF  THE  BEIGN  OF  QUEEN  VICTORIA. 


1862, 

Stephen  Cannon.  Demandant ;  William  Ballantine 

'  ■*•  . 

BiMiNOTON.  Tenant.  .. .  ^ 

1  HIS  was  a  writ  of  formedon  in  the  descender.    The  ^  estate-taa 

harin^  been 
count  was  as  follows : —  diBC(mtiiraed 

Cumberland^  to  wit :  Stephen  Cannon^  the  demandant  ^,de  by^tibT* 
in  this  suit,  by  W.  S.,  his  attorney,  demands  against  tenant-m- 

^  .  ,     ,  ^  ^  tail  more  than 

William  Ballantine  Rimington  ten  messuages  and  five  twenty  yean 
acres  of  hmd,  with  the  appurtemmces,  in  the  parish  of  SS-Hdd. 
Penrith,  in  the  county  of  Cumberland,  which  Stephen  ^^®.^ 
Cannon,  the  grandfather  of  the  demandant,  gave  to  bring  lus  writ 
Stephen  Cannon,  the  father  of  the  demandant,  and  the  any  time  with- 
heirs  of  the  body  of  the  said  Stephen  Cannon,  the  father  ^^te-^J^ 
of  the  demandant ;  and  which,  after  the  death  of  Ste-  death,--the 
phen  Cannon,  the  father  of  the  demandant,  ought  to  tationpre- 
desoend  to  the  demandant,  the  son  and  heir  of  the  said  ^^ s^&^ 
Stephen  Cannon,  the  father,  according  to  the  form  of  w.  4»  c  27, 

not  ronning 
against  bim  daring  the  life  of  the  tenant-in-tail. 

VOL.  XII. C.  B.  B 
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Hisdnth. 


1853.  the  said  gift  :  And  thereupon  the  said  demandant  saith 
that  the  said  Stephen  Cannon,  the  grandfather  of  the 
demandant,  hereinbefore  mentioned,  heretofore,  to  wit, 
on  the  80th  of  November,  1796,  was  seised  of  and  in 
the  tenements  aforesaid,  with  the  appurtenances,  in  his 
demesne  as  of  fee,  and,  being  so  seised  thereof,  after- 
wards, and  before  the  1st  of*  January,  1838,  to  wit,  on 
the  day  and  year  last  aforesaid,  duly  made  and  published 
his  last  will  and  testament  in  writing,  signed  by  him, 
and  attested  and  subscribed  in  his  presence  by  three 
credible  witnesses,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  thereby,  according 
to  the  said  statute,  devised  and  gave  to  tJie  said  Stephen 
Cannon,  the  father  of  tJie  demandant,  and  the  heirs  of  the 
body  of  him  tJie  said  Stephen  Cannon,  the  father,  the 
tenements  aforesaid,  with  the  appurtenances;  and  the 
said  Stephen  Cannon,  the  grandfather  of  the  demandant, 
after  his  said  will  had  been  and  was  so  made  and  pub- 
lished as  aforesaid,  and  before  he  had  in  any  wise  revoked 
or  altered  the  same,  or  the  same  had  become  or  was  in 
any  wise  revoked  or  altered,  departed  this  life  so  seised  as 
aforesaid,  to  wit,  on  the  18th  of  April,  1797,  leaving  the 
said  Stephen  Cannon,  the  father  of  the  demandant,  him 
surviving,  who,  thereupon,  then,  by  virtue  of  the  said  gift^ 
became  and  was  seised  of  the  said  tenements,  with  the 
appurtenances,  in  his  demesne  as  of  fee-tail,  to  wit,  to 
him  and  the  heirs  of  his  body,  in  the  time  of  peace,  in 
the  time  of  Geoi^  the  Third  late  King  of  England,  by 

death.  taking  the  explees  thereof  to  the  value  of  10^.:  And  the 
said  Stephen  Cannon,  the  father,  afterwards,  and  befbra 
this  suit,  and  within  twenty  years  next  before  the  oonu 
mencement  of  this  suit,  to  wit,  on  the  29th  of  April,  1831, 
departed  this  life,  leaving  his  son  and  heir  of  his  body,  Ste* 
phen  Cannon,  the  demandant,  him  surviving ;  whereupon 
the  right  to  the  said  tenements,  with  the  appurtenances, 
according  to  the  form  of  the  said  gift,  descended  from 
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the  said  Stephen  Cannon^  tlie  father^  to^  and  now  re-        1853. 
mainetb^  and  onglit  to  remain^  in,  the  said  demandant,      CAwiroir 
as  tenant-in-tail,  according  to  tlie  form  of  tlie  said  gift,         ^^^°^> 
as  son  and  beir  of  the  body  of  tbe  said  Stephen  Cannon,         Ten. 
the  father;  for  that  the  said  Stephen  Cannon,  the  father, 
died  as  aforesaid,  leaving  the  said  Stephen  Cannon,  the 
demandant,  the  son  and  heir  of  his  body,  him  surviv- 
ing, &c. 

Pleas, — ^first,  that  the  said  Stephen  Cannon,  the  grand-  ^i«^  i^em,— 
fiather  of  the  demandant,  did  not  devise  or  give  to  the  did  nofc  deviie 
said  Stephen  Cannon,  the  fiftther,  the  said  tenements,  ^  *ii^s^ 
with  the  appurtenances,  or  any  of  them,  or  any  part 
thereof  in  manner  and  form  as  the  demandant  had  in 
his  said  writ  and  count  supposed, — concluding  to  the 
oountry. 

Secondly, — €bat  the  right,  title,  and  cause  of  action  Second  plem— 
in  the  writ  and  count  above  mentioned,  did  not  first  limitationfl. 
descend  or  accrue  within  twenty  years  next  before  the 
aoiog  and  bringing  of  the  writ  whereby  this  action  was 
oommenced, — verification,   and  prayer   of  judgment 
ii^&c 

Thirdly, — ^that,  after  the  said  Stephen  Cannon,  the  Third  ^lem— 
&therof  the  demandant,  became  and  was  seised  of  the  ^^^ 
said  tenements,  with  the  appurtenances,  as  in  the  count  ^^  fl^^iber. 
k  above  alleged,  and  twenty  years  and  more  before  the 
eommencement  of  this  action,  to  wit,  on  the  81st  of 
JanuM^,  1798,  to  wit,  at  kc.,  he,  the  said  Stephen  Can- 
non, the  fitther  of  the  demandant,  discontinued  the  pos- 
aencm  of  the  said  tenements,  with  the  appurtenances, 
and  the  receipt  of  the  profits  thereof,  and  of  every  part 
theareof ;  and  that,  firom  the  said  time  when  the  said 
Stefdieii  Cannon,  the  father  of  tiie  demandant,  so  as 
aforesaid  discontinued  the  said  possession  of  the  said 
tenements,  with  the  appurtenances,  and  the  receipt  of 
the  prc^ta  thereof  as  aforesaid,  he,  the  said  Stephen 
Cannon,  the  fivdier  of  the  demandant,  in  the  lif&-time 
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of  the  Baid  Stephen  Cannon^  the  father^  was  not,  nor, 
after  the  death  of  the  said  Stephen  Cannon,  the  £Etther, 
was  the  said  Stephen  Cannon,  the  demandant,  in  pos- 
session of  the  said  tenements,  with  the  appurtenances, 
or  any  part  thereof,  or  in  the  receipt  of  the  profits  of 
the  said  tenements,  with  the  appurtenances,  or  any  of 
them,  or  any  part  thereof, — ^verification,  and  prayer  of 
judgment  if,  &c. 

The  demandant  joined  issue  on  the  first  plea,  and 
replied  to  the  second, — ^that  the  said  right,  title,  and 
cause  of  action  did  first  descend  and  accrue  within 
twenty  years  next  before  the  s^ing  and  bringing  the 
writ  whereby  this  action  was  commenced ;  and,  to  the 
third, — that  the  said  Stephen  Cannon,  the  father  of  the 
demandant,  after  he  became,  and  whilst  he  was,  so  seised 
of  the  said  tenements  in  the  said  count  mentioned,  with 
the  appurtenances,  as  therein  mentioned,  and  before  he 
had  in  any  wise  discontinued  the  possession  of  the  said 
tenements,  with  the  appurtenances,  or  any  of  them,  or 
of  any  part  thereof,  as  in  the  third  plea  mentioned,  and 
before  he  had  discontinued  the  receipt  of  the  rents  and 
profits  of  the  said  tenements,  with  the  appurtenances,  or 
any  part  thereof,  to  wit,  on  the  31st  of  January,  1798, 
to  wit,  at  &c.,  enfeoflfed,  to  wit,  one  William  Drewry 
Bimington,  of  the  said  several  tenements,  with  the  ap- 
purtenances, to  have  and  to  hold  the  same,  to  wit,  unto 
the  said  W.  D.  Bimington,  his  heirs  and  assigns,  for 
ever;  and  the  said  W.  D.  Bimington,  afterwards, to  wit, 
on  the  day  and  year  last  aforesaid,  entered  into  the  said 
several  tenements,  with  the  appurtenances,  and  became 
and  was  seised  and  possessed  thereof:  And  the  demand- 
ant in  fact  said,  that,  upon  such  feoffinent  being  so  made 
as  aforesaid,  and  by  virtue  thereof,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  &c.  aforesaid,  the  estate-tail 
of  and  in  the  said  several  tenements,  with  the  appur- 
tenances, so  devised  and  given  to  the  said  Stephen  Can- 
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non^  tKe  father  of  the  demandant^  and  the  heirs  of  the  1852. 
body  of  the  said  Stephen  Cannon^  the  father^  as  in  the  Caiwoit 
coont  mentioned,  became  and  was  discontinued,  and  so  _  ^^®^» 
Temamed  discontinued  as  aforesaid^  until  and  upon  the  Ten. 
daj  of  the  death  of  the  said  Stephen  Cannon^  the  father 
of  the  demandant^  and  until  and  upon  the  1st  of  June, 
1835^  and  until  the  commencement  of  this  suit :  And 
the  demandant  in  fact  said  that  the  said  Stephen  Can- 
non^ the  father  of  the  demandant,  departed  this  life  within 
twenty  years  next  before  the  suing  of  the  writ  whereby 
this  action  was  commenced^  and  before  the  31st  of  De- 
cember^ 1833^  to  wit,  on  the  29th  of  April,  1831 ;  and 
thereupon  the  right  to  the  said  tenements,  with  the  appur- 
tenances, according  to  the  form  of  the  said  gift,  descended 
^m  the  said  Stephen  Cannon,  the  father  of  the  demand- 
ant, to  the  said  demandant,  as  tenant-in-tail,  according  to 
the  form  of  the  said  gift,  to  wit,  as  heir  of  the  body  of  the 
said  Stephen  Cannon,  the  father  of  the  demandant :  And 
the  demandant  further  said,  that,  at  the  time  when  the 
aaid  right  so  descended  unto  him  as  aforesaid,  the  right  of 
entry  of  him  the  said  demandant  to  and  in  respect  of  the 
tenements  in  the  said  count  mentioned,  with  the  appur- 
tenances, had  been  and  was  taken  away,  to  wit,  by  such 
discontinuance  of  the  said  estate-tail  as  in  this  replica- 
tion aforesaid,  and  so  remained  and  continued  taken  away 
as  aforesaid  thence  continually  until  and  upon  the  1st  of 
June,  1835 :  And  the  demandant  in  fact  said,  that,  on 
the  let  of  June,  1835,  he,  the  demandant,  was  entitled 
to  bring  and  maintain,  and  might  on  that  day  have 
brought  and  maintained,  an  action  of  formedon  in  de- 
scender in  respect  of  the  tenements  in  the  count  men- 
tioned, with  the  appurtenances,  and  for  the  recovery 
thereof;  and  the  said  demandant  so  remained  and  con- 
tinued entitled  to  bring  and  maintain  the  same  action 
thence  continually  imtil  the  suing  of  the  writ  whereby 
ftis  action  was  commenced :  And  the  demandant  further 
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of  the  Baid  Stephen  Cannon,  the  father,  was  not,  noi 
after  the  death  of  the  said  Stephen  Cannon,  the  £Etthe] 
was  the  said  Stephen  Cannon,  the  demandant,  in  pof 
session  of  the  said  tenements,  with  the  appurtenancei 
or  any  part  thereof,  or  in  the  receipt  of  the  profits  ( 
the  said  tenements,  with  the  appurtenances,  or  any  < 
them,  or  any  part  thereof, — ^verification,  and  prayer  ( 
judgment  if,  &c. 

The  demandant  joined  issue  on  the  first  plea,  an 
replied  to  the  second, — ^that  the  said  right,  title,  an 
cause  of  action  did  first  descend  and  accrue  withi 
twenty  years  next  before  the  s^ing  and  bringing  tb 
writ  whereby  this  action  was  commenced ;  and,  to  tb 
third, — that  the  said  Stephen  Cannon,  the  father  of  tb 
demandant,  after  he  became,  and  whilst  he  was,  so  seise 
of  the  said  tenements  in  the  said  count  mentioned,  wit 
the  appurtenances,  as  therein  mentioned,  and  before  h 
had  in  any  wise  discontinued  the  possession  of  the  sai 
tenements,  with  the  appurtenances,  or  any  of  them,  c 
of  any  part  thereof,  as  in  the  third  plea  mentioned,  an 
before  he  had  discontinued  the  receipt  of  the  rents  an 
profits  of  the  said  tenements,  with  the  appurtenances,  c 
any  part  thereof,  to  wit,  on  the  31st  of  January,  I79i 
to  wit,  at  &c.,  enfeoffed,  to  wit,  one  WiUiam  Drewi 
Bimington,  of  the  said  several  tenements,  with  the  aj 
purtenances,  to  have  and  to  hold  the  same,  to  wit,  unl 
the  said  W.  D.  Bimington,  his  heirs  and  assigns,  f( 
ever;  and  the  said  W.  D.  Bimington,  afterwards, to  wi 
on  the  day  and  year  last  aforesaid,  entered  into  the  sai 
several  tenements,  with  the  appurtenances,  and  becam 
and  was  seised  and  possessed  thereof:  And  the  demanc 
ant  in  fact  said,  that,  upon  such  feoffinent  being  so  mad 
as  aforesaid,  and  by  virtue  thereof,  to  wit,  on  the  da 
and  year  last  aforesaid,  at  &c.  aforesaid,  the  estate-ta 
of  and  in  the  said  several  tenements,  with  the  appui 
tenances,  so  devised  and  given  to  the  said  Stephen  Can 
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mm,  tKe  fatHer  of  the  demandant^  and  the  heirs  of  the  1852. 
body  of  the  said  Stephen  Cannon,  the  father,  as  in  the  cannoit 
count  mentioned,  became  and  was  discontinued,  and  so  l>em,, 
remained  discontinued  as  aforesaid,  until  and  upon  the  Ten. 
daj  of  the  death  of  the  said  Stephen  Cannon,  the  father 
of  the  demandant,  and  until  and  upon  the  1st  of  June, 
1835,  and  until  the  commencement  of  this  suit :  And 
the  demandant  in  fact  said  that  the  said  Stephen  Can- 
non, the  father  of  the  demandant,  departed  this  life  within 
twenty  years  next  before  the  suing  of  the  writ  whereby 
this  action  was  commenced,  and  before  the  31st  of  De- 
cember, 1833,  to  wit,  on  the  29th  of  April,  1831 ;  and 
thereupon  the  right  to  the  said  tenements,  with  the  appur- 
tenances, according  to  the  form  of  the  said  gift,  descended 
from  the  said  Stephen  Cannon,  the  father  of  the  demand- 
ant, to  the  said  demandant,  as  tenant-in-tail,  according  to 
the  form  of  the  said  gift,  to  wit,  as  heir  of  the  body  of  the 
said  Stephen  Cannon,  the  fiither  of  the  demandant :  And 
Ae  demandant  further  said,  that,  at  the  time  when  the 
said  right  so  descended  unto  him  as  aforesaid,  the  right  of 
entry  of  him  the  said  demandant  to  and  in  respect  of  the 
tenements  in  the  said  count  mentioned,  with  the  appur- 
tenances, had  been  and  was  taken  away,  to  wit,  by  such 
discontinuance  of  the  said  estate-tail  as  in  this  replica- 
tion aforesaid,  and  so  remained  and  continued  taken  away 
88  aforesaid  thence  continually  until  and  upon  the  1st  of 
June,  1835 :  And  the  demandant  in  fact  said,  that,  on 
the  let  of  June,  1835,  he,  the  demandant,  was  entitled 
to  bring  and  maintain,  and  might  on  that  day  have 
brought  and  maintained,  an  action  of  formedon  in  de- 
scender in  respect  of  the  tenements  in  the  count  men- 
tioned, with  the  appurtenances,  and  for  the  recovery 
thereof;  and  the  said  demandant  so  remained  and  con- 
tinued entitled  to  bring  and  maintain  the  same  action 
thence  continually  until  the  suing  of  the  writ  whereby 
tills  action  was  commenced :  And  the  demandant  further 
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said  that  the  said  Stephen  Cannon^  the  fi&ther^  in  his 
life-time^  never  at  any  time  from  and  after  the  said  time 
when  the  said  Stephen  Cannon^  the  fiither  of  the  de- 
mandant^ so  enfeoffed  the  said  W.  D.  Rimington  as  in 
this  replication  aforesaid,  was  seised  or  possessed  of,  or 
entitled  to,  the  said  tenements,  with  the  appurtenances!, 
or  any  part  thereof,  or  any  estate  or  interest  therein^ 
and,  from  and  after  that  time,  never  was  entitled  to  re- 
ceive, and  never  received,  the  rents  and  profits  thereof, 
or  any  part  thereof, — and  this  the  demandant  was  ready 
to  verify,  wherefore  he  prayed  judgment,  and  seisin  of 
the  said  several  tenements,  with  the  iqppurtenances,  to 
be  adjudged  to  him,  &;c. 

The  defendant  joined  issue  on  the  replication  to  the 
second  plea,  and  demurred  generally  to  the  replication 
to  the  third  plea, — ^the  point  marked  in  the  maigin 
being, — ''A  cause  of  demurrer,  is,  that  the  feofiBnent 
and  discontinuance  alleged  in  the  replication,  does  not 
deprive  the  tenant  of  the  protection  of  the  statute  of 
limitations,  8  &  4  W.  4,  c.  27/' 


27,  8.  2. 


Hugh  Hiil  (with  whom  was  Unttiank),  in  suppcnrt  of 
the  demurrer.  The  question  for  the  consideration  of 
the  court,  is,  whether,  upon  the  facts  appearing  on  this 
record,  the  limitation  prescribed  by  the  statute  8  &  4 
W.  4,  c.  27,  bars  the  right  of  the  demandant  to  bring 
his  writ  of  formedon.  In  Doe  d.  Cannon  v.  Rucastle, 
ante.  Vol.  8,  p.  876,  this  court  held,  that  the  devise 
under  which  Stephen  Cannon,  the  father  of  the  demand- 
ant, took,  gave  him  an  estate-tail,  and  that,  the  estate- 
taQ  having  been  discontinued  by  the  feoffinent  more  than 
twenty  years  before  the  commencement  of  the  action, 
the  demandant  could  not  recover  in  ejectment.  The 
argument  will  turn  mainly  upon  the  2nd,  8rd,  2l8t, 
22nd,  37th,  and  38th  sections  of  the  8  &  4  W.  4,  c.  27. 

The  2nd  section  enacts,  ^Hhat,  after  the  31st  of  Deoem- 
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beryI888,  no  person  shaU  make  an  entry  or  didtress^  or        1^2. 
faring  an  action  to  leoorer  any  land  or  rent,  but  within      cutvov 
twenty  years  next  after  the  time  at  which  the  right  to    »  ^^^^-^ 
make  soch  entry  or  distress,  or  to  bring  such  action,         Tenu 
shall  have  first  accrued  to  some  person  through  whom  he 
daima ;  or,  if  audi  right  ahall  not  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twenty 
years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have 
fiest  accrued  to  the  person  making  or  bringing  the  same" 
TThe  8rd  section  enacts,  ''that,  in  the  construction  of        s.  8. 
^this  act,  the  right  to  make  an  entry  or  distress,  or 
Ining  an  action  to  recover  any  land  or  rent,  shall  be 
^bemed  to  have  first  accrued  at  such  time  as  hereinafter 
:i4  mentioned,  that  is  to  say,  when  the  person  claiming 
«ach  land  or  rent,  or  some  person  through  whom  he 
<diiima,  diall,  in  respect  of  the  estate  or  interest  claimed, 
liave  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall,  whilst  entitied 
ihereto,  have  been  dispossessed,  or  have  discontinued 
soch  possession  or  receipt,  then   such  right  shall  be 
ifiemed.  to  have  first  accrued  at  the  time  of  such  dispos- 
sfanon  or  disccmtinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so 
xeeeiTed,^'  &c.    The  21st  section  enacts,  ^^  thaty  when        •*  21. 
the  right  of  a  te^iant-in-tail  of  any  land  or  rent  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  the 
same,  shall  have  been  barred  by  reason  of  the  same  not 
haviDg  been  made  or  brought  within  the  period  herein- 
befine  limited,  which  shall  be  applicable  in  such  case,  no 
such  entry,  distress,  or  action  shall  be  made  or  brought 
by  any  person  daimiug  any  estate,  interest,  or  right, 
which  such  tenant-in-tail  might  lawfully  have  barred/' 
The  22nd  section  enacts,  '^  that,  when  a  tenant-in-tail  of        s.  22. 
any  land  or  rent,  entitled  to  recover  the  same,  shall  have 
died  befixre  the  expiration  of  the  period  hereinbefore 
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1852.        limited^  which  shall  be  applicable  in  such  case^  far  mak« 
Cakwoh,      ^  ^  e^tJy  or  distress,  or  bringing  an  action  to  recover 

Dem.,        g^cii  lanfl  Qj.  j^jit,  no  person  claiming  any  estate,  inter- 

Ten.  est,  or  right,  which  such  tenant-in-tail  might  lawfully 
have  barred,  shall  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent,  but  within  the 
period  during  which,  if  such  tenant-in-tail  had  so  long 
continued  to  live,  he  might  have  made  such  entry  or 

s.  87.  distress,  or  brought  such  action/'  The  37th  section 
enacts,  ''that  when,  on  the  said  31st  of  December,  1834, 
any  person  who  shall  not  have  a  right  of  entry  to  any 
hmd,  shall  be  entitled  to  maintain  any  such  writ  or  ac- 
tion aft  aforesaid,  in  respect  of  such  land,  such  writ  or 
action  may  be  brought  at  any  time  before  the  1st  of 
June,  1835,  in  case  the  same  might  have  been  brought  if 
this  act  had  not  been  made,  notwithstanding  the  period 
of  twenty  years  hereinbefore  limited  shall  have  expired*'^ 

s.  88.  And  the  38th  section  enacts,  ''that,  when,  on  the  said 
1st  of  June,  1835,  any  person  whose  right  of  entry  to 
any  land  shall  have  been  taken  away  by  any  descent 
cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  after  the  said  1st  of 
June,  1835,  but  only  within  the  period  during  which  by 
virtue  of  the  provisions  of  this  act  an  entry  might  have 
been  made  upon  the  same  land  by  the  person  bringing 
such  writ  or  action,  if  his  right  of  entry  had  not  been  so 
taken  away.'' 

The  facts  disclosed  upon  this  record,  are, — that,  after 
the  first  tenant-in-tail  became  seised  in  tail,  and  more 
than  twenty  years  ago,  he  made  a  feoffinent,  and  so  dis- 
continued the  fact  of  the  possession,  and  the  feofiee  has 
ever  since  been  in  possession  of  the  land,  and  in  receipt 
of  the  rents  and  profits.  The  question  is,  whether,  upon 
that  state  of  facts,  the  issue  in  tail  is  barred  of  his  writ 
of  formedon.     It  is  submitted  that  he  is.     Before  the 
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pagsing  of  the  BCt,  tlie  tenant-in-tail  might  have  barred       1852. 
the  issue  in  tail  by  a  fine,  with  proclamations,  under  the       cannok 
32  H.  8,  e.  86,  s.  1.     If  there  had  been  no  feoflfinent  in        J^«m- ' 
this  case,  hut  only  a  simple  discontinuance  in  &ct  of  the         Tenu 
possession  and  receipt  of  the  rents  and  profits,  the  issue 
in  tail  would  have  been  barred,  under  section  21,  if  the 
whole  twenty  years  had  nm  out  in  the  life-time  of  the 
tenant-in-tail,  or,  under  section  22,  he  would  have  had 
(mly  so  much  of  the  twenty  years  as  remained  unex- 
pred  at  the  death  of  the  tenant-in-tail.     If  that  be  so, 
how  is  the  issue  in  tail  in  a  better  position  because  the 
tenant-in-tail  has  executed  a  feoffinent?      In  Tolsan, 
dem.,  Kaye,  ten.,  3  B.  &  B.  217,  6  J.  B.  Moore,  542, 
it  having  been  urged  in  ailment  that  the  old  statute 
of  limitations,  21  Jac.  1,  c.  16,  s.  1,  ought  to  be  con- 
strued strictly, — ^Dallas,  C.  J.,  said :  ''  I  cannot  agree  in 
the  position  that  statutes  of  this  description  ought  to 
receive  a  strict  construction :  on  the  contrary,  I  think 
th^  ought  to  receive  a  beneficial  construction  with 
a  view  to  the  mischief  intended  to  be  remedied;  and 
this  is  pointed  out  by  the  very  first  words  of  the  statute, 
which  are,  '  for  quieting  of  men's  estates,  and  avoiding 
cf  suits.'     It  is  therefore  that  this  statute  and  all  others 
cf  this  description,  are  termed  by  Lord  Eenyon  statutes 
cf  repose ;  and  long  before  and  since  the  passing  of  this 
statute  that  has  been  the  principle  which  has  guided  the 
courts  in  the  construction  of  them.''    The  3  &  4  W.  4, 
c.  27,  carries  that  intention  further  than  the  former 
statutes :  by  those,  the  remedy  only  was  barred ;  but, 
xmder  this  statute,  the  title  is  absolutely  extinguished, — 
8.34. 

WiBe$  (with  whom  was  Spinks),  contr^.  The  demand- 
ant claims  as  the  issue  in  tail,  whose  right  of  action  has 
not  been  barred  by  any  conveyance  his  ancestor  has 
made.     But  for  the  statute  De  Doms,  13  Edw.  1,  c.  1, 
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1862.       the  feoffinent  vould  have  heen  a  good  conveyance :  but^ 
Q^jfjiQg       hy  that  statute^  there  being  issue  in  tail,  its  only  effect 
waSj  to  turn  thei^  right  of  entry  into  a  right  of  action. 


Bodiraraib 

T^'         The  real  question  is,  whether  the  statute  3  &  4  W.  4, 

c  27,  has  tak^L  away  the  right  of  the  issue  in  tail  to 
bring  his  action,  under  the  drcumstanoes  disclosed  upon 
this  record.  It  is  dear  that  the  issue  in  tail  was  not 
baned  under  the  21  Jac.  1,  c.  16 :  it  is  so  laid  down  in 
Watldns  on  Conveyancing,  9th  edit.  p.  401,  n.  How  is 
it  under  this  statute?  By  the  86th  section,  real  and 
mixed  actions  (with  certain  exceptions),  and,  amongst 
the  rest,  writs  of  formedon^  are  abolished  from  the  31st 
of  December,  1884;  provided  (s.  37)  '^that,  when,  on 
the  3l8t  of  December,  1834,  any  person  who  shall  not 
have  a  right  of  entry  to  any  land,  shall  be  entitled  to 
mamtain  any  such  writ  or  action  as  aforesaid,  in  roipect 
of  such  land;,  such  writ  or  action  may  be  brought  at  any 
time  before  the  Ist  of  June,  1835,  in  case  the  same 
might  have  been  brought  if  this  act  had  not  been  madoj 
notwithstanding  the  period  of  twenty  years  hereinbefore 
limited  shall  have  expired.''  Then  comes  the  38th  sec* 
tion,  which  provides,  "  that,when,  on  the  said  1st  of  June, 
1835,  any  person  whose  right  of  entry  to  any  land  shall 
have  been  taken  away  by  any  descent  cast,  discontinu- 
ance, or  warranty,  might  maintain  any  such  writ  or  ac- 
tion as  aforesaid  in  respect  of  such  land,  such  writ  or 
action  may  be  brought  after  the  said  1st  of  June,  1835, 
but  only  within  the  period  during  which  by  virtue  of  the 
provisions  of  this  act  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bringing  such  writ  or 
action,  if  his  right  of  entry  had  not  been  so  taken  away.'' 
It  may  be  conceded,  that,  if  the  21st  and  22nd  sections 
had  not  been  in  the  act,  the  time  for  the  demandant  to 
have  brought  his  formedon  would  have  been  within 
twenty  years  after  the  death  of  the  tenant-in-tail.  The 
general  rule  of  prescription  is  expressed  in  the  maxim. 
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^'Contrii  non  Talentem  agere  mm  currit  pnepcriptio/^        1852. 
It  would  be  manifesdy  abaurd  to  make  the  prescriptioa      cammov    ' 
ran  against  a  person  who  is  exduded  by  his  ownact&om 


doing  anything  dnring  the  time  limited.     Herej  the         T«i, 
tenant-in-tail  was  excluded  by  his  conveyance:  there 
was  no  period  '^  hereinbefore  limited/'  for^  there  was  no 
discontinuance  until  after  the  tenant-in-tail  had  parted 
vith  his  righty — so  that  the  period  of  limitation  never 
bq;an  to  run.    The  22nd  section^  upon  which  the  main 
reliance  is  placed  on  the  other  side,  applies  to  the  case  of 
tenant-in-tail  of  landor  rentaiMferf  torecaver  the  same^ 
Here/ the  demandant's  fiither  was  not  a  person  in  that  po- 
sitionj  nor  did  he  die  before  the  expiration  of  the  period 
''hereinbefore  limited/'    The  action  Ib  to  be  brought 
only  within  the  period  during  whichj  by  virtue  of  the 
provifiiims  of  the  act,  an  entry  might  have  been  made 
TipoooL  the  same  land  by  the  person  bringing  such  writ  or 
action^  if  his  right  of  entry  had  not  been  so  taken  away. 
Sir  Edward  Sugden,  in  Ids  essay  upon  this  statute,  edit. 
1852,  p.  89,  says :  ''When  the  right  of  a  ienant-m4aU 
has  been  barred  by  reason  of  the  entry,  distress,  or  ae- 
ticm  not  having  been  made  or  brought  within  the  period 
"before  limited,  no  such  entry,  distress,  or  action  can  be 
made  or  brought  by  any  person  clahning  any  eetate,  m^ 
tereatf  cr  right  wMch  such  tenant-in-taU  might  lawJuUg 
Jkave  barred  (s.  21) .    And  when  a  tenaniAn-tailhM  died 
1>efore  the  expiration  of  the  period  before  limited,  no  j^^- 
son  claiming  any  estate,  interest,  or  right  which  such 
ienani4n4ail  might  laufiUly  have  barred,  can  make  an 
entry  or  distress  or  bring  an  action,  but  within  the  period 
during  which,  if  such  tenant-in-tail  had  so  long  con- 
tinued to  Uve,  he  might  have  made  such  entry  or  distress 
or  brought  such  action  (s.  22).    These  were  reasonable 
provisions.    The  neglect  of  the  tenant-in-tail  wiU  bar 
all  those, — tissue  in  tail  and  remainder-men, — whom  the 
tenant-in-tail  himself  might  have  barred,  and,  if  the 
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r    1852. 
CAmroir, 

JJqqIm 

Ten. 


whole  time  has  not  ran  against  him,  the  persons,  issne  or 
remainder-men,  whom  he  conld  have  barred,  haye  only 
the  time  which  remains  to  ran,  within  which  to  prose- 
cate  their  right;  and,  thus  claiming,  as  it  were,  to  stand 
in  his  place,  they  cannot  claim  the  benefit  of  the  savings 
in  the  act  in  regard  to  their  own  disabilities/'  The  2l8t 
and  22nd  sections  are  pore  clanses  of  limitation :  they 
do  not  apply  to  validate  invalid  conveyances;  that  is 
done,  in  a  very  goarded  manner,  by  section  23.  This 
series  of  sections  has  no  application  to  the  case  of  a  ten- 
ant-in-tail who  has  executed  a  feoffinent.  Assuming,  then^ 
that  the  case  is  not  governed  by  sections  21  and  22,  we 
are  thrown  back  upon  sections  2  and  3.  The  2nd  section 
is  entirely  in  favour  of  the  issue  in  tail :  it  enacts, ''  that, 
after  the  3lBt  of  December,  1833,  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action,  to  recover  any 
land  or  rent,  but  within  twenty  years  next  after  the  time 
at  which  the  right  to  make  such  entry  or  distress,  or 
to  bring  such  action,  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;  or,  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  claims, 
then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same/'  It  may  be  admitted,  for  the  pur- 
pose of  this  ai^ument,  that  the  issue  in  tail  is  a  person 
ftlRiniiTig  through  the  tenant-in-tail,  for  the  purposes  of 
this  act.  (a)  It  was  at  one  time  supposed  that  the  3rd 
section  expresses  all  the  cases  which  are  embraced  by  the 


(a)  TheiiiterpretationclaTise, 
8. 1,  enacts  that,  "  the  person 
throngh  whom  another  person 
is  said  to  claim,  shall  mean  any 
person  hj,  through,  or  under, 
or  by  the  act  of  whom,  the 
person  so  claiming  became  en- 
titled to  the  estate  or  interest 


claimed,  as,  heir,  issue  in  tail, 
tenant  bj  the  cartes j  of  Eng- 
land, tenant  in  dower,  snoces- 
sor,  special  or  general  occu- 
pant, executor,  administrator, 
legatee,  husband,  assignee,  ap- 
pointee, devisee,  or  otherwise," 
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2nd.  The  point  arose  upon  the  claim  of  an  annuitant  1852. 
under  a  will,  who  had  never  received  any  payment.  It  cawhok 
was  at  first  held,-^  James  v.  Salter,  2  N.  C.  505,  2  Scott,  i>om.» ' 
760,-that  the  right  was  not  barred  by  the  lapse  of  ^^T' 
twenty  years.  It  was  observed  that  no  annuity  can  be 
recovered,  by  the  2nd  section,  unless  within  twenty 
years  after  the  right  of  action  accrued,  but  that  section 
must  be  construed  by  the  3rd,  which  explains  what  is 
meant  by  the  words  ''  when  the  right  shall  first  have  ac- 
crued;'' but  the  case  did  not  fall  within  either  of  the 
two  first  conditions,  and  not  within  the  third,  because 
gUb  by  will  are  expressly  excepted.  This  construction 
however,  was,  upon  further  consideration,  abandoned; 
and  it  was  held, — James  v.  Salter,  3  N.  C.  644,  4 
Scott,  168, — that  the  2nd  section  contemplates  and  pro- 
vides for  the  case  where  the  right  or  title  to  the  annuity 
itself  is  disputed;  and  the  object  of  the  3rd,  is,  to  ex- 
plain and  give  a  construction  to  the  enactment  contained 
in  the  2nd  clause,  as  to  ''the  time  at  which  the  right 
to  make  a  distress  for  any  rent  shall  be  deemed  to 
have  first  accrued,''  in  those  cases  only  in  whidi  doubt 
or  difficulty  might  occur,  leaving  every  case  whidi 
plainly  fidls  within  the  general  words  of  the  2nd  sec- 
tion, but  is  not  included  amongst  the  instances  given 
by  the  3rd,  to  be  governed  by  the  operation  of  the  2nd. 
This  second  phase  of  James  v.  Salter  seems  to  have  been 
universally  approved :  see  Sugden's  Essay,  edit.  1852, 
p.  85 ;  Hayes  on  Conveyancing,  5th  edit..  Vol.  1,  p.  253. 
The  first  branch  of  the  3rd  section  enacts,  "  that,  in  the 
construction  of  this  act,  the  right  to  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued,"  as  follows, — 
"  when  the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession  or  in 
receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
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1853.  lent^  and  shall^  while  entitled  thereto,  hare  been  dispos- 
CAKiron^  sessed^  or  haye  disoontinued  sach  possession  or  receipt^ 
j^^™j^  then  such  right  shall  be  deemed  to  have  first  accrned  at 
Ten.  the  time  of  such  dispossession  or  discontinuance  of  pos- 
session^ or  at  the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received.''  The  third  plea  seeks  to 
bring  this  case  within  that  provision.  The  answer  to 
that  upon  the  record^  is,  that,  before  the  tenant-in-tafl 
discontinued  the  possession  of  the  land,  he  executed  a 
feofiment,  and,  firom  that  time  down  to  the  time  of  his 
death,  remained  out  of  possession  and  out  of  the  receipt 
of  the  rents  and  profits.  That  branch  of  the  section  ap- 
plies to  the  case  of  one  who,  being  entitled,  is  dispossess- 
ed, or  abandons  the  possession.  This  is  the  construction 
put  npon  the  statute  by  Sir  L.  Shadwell,  in  Jumpsen  v. 
Pitchers,  13  Simons,  327,  explaining  a  previous  case  of 
Doe  d.  Oyrbyn  v.  Bramston,  3  Ad.  ft  E.  63  (a). 

Hill,  in  reply,  referred  to  the  argument  of  Mr.  Hodg- 
son, in  Doe  d.  DanieU  v.  Woodroffe,  10  M.  &  W.  624, 
where  he  says, — "  The  base-fee  acquired  by  the  innocent 
assurance  of  a  tenant-in-tail,  is  not  an  estate  adverse  to 
the  estate-tail,  but  rather  an  estate  in  the  nature  of  a  long 
lease,  to  be  fed  out  of  the  estate-tail,  and  leaving  in  the 
issue  in  tail  something  of  the  same  character  as  a  reversion 
upon  a  long  lease,  and  more  than  a  mere  right  of  entry. 
It  cannot  be  said  that  there  is  in  such  a  case  any  interrup- 
tion of  the  seisin,  as  there  would  be  by  a  feoffinent.  It 
would  be  a  strange  construction  to  say,  that,  when  a 
party  has  covenanted  to  stand  sdsed  to  the  use  of  ano- 
ther, that  other  can  allege  that  the  deed  operated  as  a 
disseisin,  or  interruption  of  the  seisin,  of  the  very  per- 
son who  by  his  covenant  was  to  retain  the  estate  for  the 

(a)  8,  C,  per  nom.  Doe  d.     upon    this  casoi  in  Sngden's 
Corhy  V.  Branson,  4  N.  &  M.      Essay,  p.  87. 
664.      See    the    observations 
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oiher'B  benefit.     Tbe  poflsestion  under  sack  an  instm-       1862. 
mrat  is  not  adyene^  as  Lord  Holt  aays^  in  MacheUr.      cahhw 
Clarke.  2  Lord  Raym.  778,  2  Salk.  619,  7  Mod.  18,  it        !>«»-/ 
does  no  prqudice  to  the  issae,  for,  they  have  only  to         T^ 
enter  to  defeat  it :  it  does  not  put  them  to  their  tarme^ 
don,  and  their  right  to  enter  ia  in  no  wise  barred.    The 
■tatnte  of  James,  indeed,  took  away  the  remedy  by  oe- 
turn;  but  the  righi  was  not  affected  imtil  the  recent 
statute  of  3  &;4W.  4,  which  declares,  that,  forthefuture, 
when  the  remedy  is  gone,  the  right  shall  cease  also.^' 

Cur.  adv.  vuU. 

JsKvis,  C.  J.,  now  ddivered  the  judgment  of  the 
court. 

This  case  turns  upon  the  true  construction  of  certain 
sections  of  the  statute  8  &4W.4,  c.27.  The  estate-tail 
haying  been  discontinued  by  the  feoffinent  mentioned  in 
the  pleadings  more  than  twenty  years  before  the  death  of 
the  tenant-in-tailj  the  question  is,  whether  the  issue  in 
tail  can  have  his  writ  of  formedon  within  twenty  years 
neit  after  the  death  of  the  tenant-in-tail,  ot  whether  the 
period  of  Imitation  is  to  run  against  him  during  the  life 
of  the  taoant-in-taiL  We  are  of  opinion  that  the 
former  is  the  true  construction  of  the  act,  and  that  the 
demandant  is  entitled  to  our  judgment. 

The  88th  section  enacts  ''that  when,  on  the  said  1st 
day  of  Junei  1885,  any  person  whose  right  of  entry  to 
any  land  shall  have  been  taken  away  by  any  descent 
cast^  disomtinuance,  or  warraniy,  mi^t  maintain  any 
such  writ  or  action  as  aforesaid  in  respect  of  such  land^ 
meh  writ  or  action  mxy  be  brought  after  the  said  1st 
day  of  June,  1886,  but  only  within  the  period  during 
which  by  virtue  of  the  provisions  of  this  act  an  entry 
might  have  been  made  upon  the  same  land  by  the  per- 
son bringing  such  writ  or  action,  if  his  right  of  entry 
had  not  been  so  taken  away.''    The  time  within  whidi 
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1862.  an  entry  might  have  been  made^  if  the  right  of  entry  had 
C^xwos,  ^^*  1'^®®'^  taken  away^  is  governed  by  previous  sections, 
Dem.,  — ^Q  2nd,  the  8rd,  and  21st  sections.  Mr.  Hill  con- 
Ten.  tends  that  the  21st  section  is  applicable  to  tins  case; 
and,  no  doubt,  as  he  says,  if  the  tenant-in-tail  had 
voluntarily  abandoned  his  interest  during  his  life,  and 
had  remained  out  of  possession  for  twenty  years,  the 
issue  in  tail  would  have  been  barred:  but,  although 
there  may  be  an  apparent  hardship  in  the  case,  and  a 
difficulty  in  understanding  why  in  principle  such  a  dis- 
tinction should  exist,  we  are  of  opinion  that  the  2l8t 
section  does  not  apply  to  this  case,  and  that  the  right  of 
a  tenant-in-tail  to  make  an  entry  or  bring  an  action  to 
recover  the  land,  cannot  be  barred  by  reason  of  the  same 
not  having  been  made  or  brought,  in  a  case  where  the 
tenant-in-tail  has  conveyed  away  his  own  right,  and  has 
put  it  out  of  his  power  to  make  an  entry  or  bring  an 
action. 

The  same  view  of  the  case  shews  that  this  case  does 
not  come  within  the  first  alternative  of  the  2nd  section, 
or  the  first  branch  of  the  8rd  section.  The  demandant 
cannot  say  that  he  claims  per  formam  doni,  and  not 
through  the  tenant-in-tail ;  for,  the  interpretation  clause 
concludes  that  question.  The  issue  in  tail,  therefi^re, 
claims  through  thetenant-iQ-tail,-  but  the  tenant-in-tail, 
having  determined  his  right  by  Ins  own  conveyance,  had 
not  during  his  life  a  right  to  make  an  entry  or  bring  an 
action  to  recover  the  land ;  and  therefore  the  time  would 
run  only  from  the  death  of  the  tenant-in-tail.  It  is 
contended,  however,  that  the  first  branch  of  the  8rd 
section  comprehends  this  case :  but,  in  our  opinion,  this 
is  not  so ;  for,  by  executing  the  conveyance,  the  tenant- 
in-tail  ceases  to  be  entitled,  and  cannot  therefore  be  said 
to  have  discontinued  his  possession  while  entitled  there- 
to. It  is  unnecessary,  after  the  decision  in  James  v. 
Salter,  to  consider  whether  in  strictness  this  case  falls 
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within  the  fourth  brancli  of  the  8rd  section^  or  the  second  1852. 
alternative  of  the  2nd  section ;  for,  in  either  case,  the  '^^c^^ 
demandant  will  succeed.  DeoL^ 

The  view  which  we  have  thus  taken  of  the  statute  was  Ten. 
very  forcibly  presented  by  Mr.  Willes  in  his  argument ; 
vras  suggested  by  Sir  Edward  Sugden,  in  his  valuable 
-work  on  Vendors  and  Purchasers,  11th  edit.  p.  616,  and 
adopted  by  Mr.  Smith  in  his  note  to  Taylor  v.  Horde, 
Z  Smith's  Leading  Cases,  406  a. 

It  is  said,  however,  that,  whatever  may  be  the  effect 
of  an  innocent  conveyance,  a  feoffment,  which  works  a 
discontinuance,  admits  of  a  different  consideration.    This 
certainly  will  not  be  so  hereafter,  by  operation  of  the 
39th  section ;  nor  do  we  think  that  it  is  so  in  the  present 
case.     Before  the  late  statute,  an  innocent  conveyance 
lay  tenant-in-tail  in  his  life-time  put  the  issue  in  tail  to 
liis  entry  upon  the  death  of  the  tenant-in-tail,  and  a 
tortious  conveyance  which  discontinued  the  estate  put 
liim  to  his  writ  of  formedon.     But,  in  both  cases,  the 
Tight  first  accrued  after  the  death  of  the  ancestor.    Since 
the  statute,  in  cases  where  the  real  action  is  allowed,  the 
time  is  to  be  calculated  by  the  38th  section,  not  with 
reference  to  the  form  of  proceeding,  but  as  if  the  de- 
mandant, instead  of  maintaining  a  real  action,  had  a 
right  of  entry,  and  the  right  of  entry  had  not  been  taken 
away  by  the  discontinuance.     This,  therefore,  for  the 
purpose  of  limitation,  makes  the  feoffinent  an  innocent 
conveyance.     It  takes  away  the  right  of  entry,  and  puts 
the  demandant  to  his  formedon ;  but  the  formedon  is  to 
be  brought  within  the  same  time  as  an  ejectment  would 
have  been  maintainable,  if  the  right  of  entry  had  not 
been  taken  away. 

For  these  reasons,  we  are  of  opinion  that  the  demand- 
ant is  entitled  to  judgment. 

Judgment  for  the  demandant. 
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IS   THE   EXCHEQUER  CHAMBER. 

M^  ao,  1853.  RiMixGTON  r.  Cannon. 

AMDant  in  fcr-    X  HIS  was  a  wTit  of  formedon  in  the  deaooider. 

• 

™         the  pleadings,  ant^,  p.  1. 


itetcd,  that  A^       f^\^  coort  of  Common  Fleas  liaTing  giren  jndgn 
oBtbe      for  the  demandant  npon  the  demmrer  to  the  repl 


aOtii  of  N  ovvm* 
ber,1796,de- 


to  Rand  the  ban  of  bis  bodr;  tb>t  A.  &d  Kiaed,  wrtbonfc  ran 
bv  win,  IttTing  B.  farviring;  and  that  B.  <fied  within  twenty  yean  nest  bdbn  tbs 
Mctment  of  the  nit,  karing  C^  the  demandant,  bis  son  and  heir,  rarriring. 

The  defendant  pleaded,— tint  iht  right,  title,  and  eanK  of  action  in  the  writ  and  < 
■entioned,  £d  not  fint  <V-«^^n^  or  accme  within  twenty  yean  next  hefive  the 
ont  the  writ, — and  tkit,  after  R  was  Ksaed,  and  twentr  Tean  and  more  before  iht 
awTrement  of  the  action,  vii.  OP  the  31st  of  JaniMBT,  1798,  R<Kawa/t»«erf  the  powBM 
the  tenements  aforesaid,  and  the  reoopt  of  the  profits  thereof,  and  that,  from  that 
neither  B.  nor  the  demandsnt  was  in  poaoHionof  the  said  tenemeBt%  or  tteveoe 
the  profiu  thoeoC 

To  the  last  plea  the  demandant  repfied,  that  Bw,  wbibt  seised  of  the  tenemwiti 
hefore  the  diseontiuuance  of  the  posscBHon  thereol^  or  the  receipt  of  the  rents  and  p 
▼is.  on  the  31st  of  Jannarr,  1798,  enkioiSed  one  D.  (the  &ther  of  the  defendant)  o 
said  tenements,  to  hold  m  fee,  and  that  theretiy  the  estate  so  deriaed  to  B.wa 
CDBtinaed  until  the  death  of  R,  and  mitil  the  Ut  of  Jane,  1835,  and  until  the  eosma 
BKnt  of  the  soit,  and  that  R  £ed  within  twenty  Tean  befere  the  comnenpemcsit  of  tiM 
and  beferethe  31st  of  December,  1833,  riz.  on  the  29th  of  i^vil,  1831;  and,  fia 
that,  on  the  1st  of  JmM^  1835,  the  demandant  was  entitled  to  maintaun  an  acta 
fermedon  in  the  deaeender  in  itSfnU  of  the  said  tenements,  and  ao  remained  vati 
andng  out  of  the  writ ;  and  that  R  nerer  at  any  time  after  the  enfeoffinent  w»s  aeis 
pnsstsacd  of  or  CBtided  to  the  tmementi,  or  to  reoore,  and  nerer  fidreeeiTes,  the 
and  psT]fits  thereof : — 

Hdd, — aliiming  the  jw^gaiwit  of  the  eomt  of  Common  Fleas  on  a  demurrer  1 
repfieation  to  the  ftHt  pies,— tteft  the  issoe  m  tail  of  R  WW  entitled  to  brii^  his  fen 
within  twenty  Tean  after  R's  death;  the  ^Bsoontinoance  of  poawnrion  in  the  3rd  ai 
ofthe3A4W.4^c27,  bci^  the  eeaamg  to  possess  when  the  party  so  ecMii^  I 
rifU  to  ^Bsspss,  wiach  R  eoald  not  hare^  after  he  had  conTeyed  Ins  ertate  to  the  feo 
By  his  win,  A.  devised  eotain  freduild  and  personal  property  to  trustees  (wbooK  h 
~  exBcnton)  fer  patiM  of  debts  and  legacies ;  and,  in  the  erent  of  the  profni 
being  insafiacaft  for  that  purpose,  he  devised  all  other  bis  messiiaees,  Acl,  t 
nsteeB,intraBttoseflthesametosBtisiy  the  debts  and  legacies,  and  to  ^Md 
if  any,  SBDo^gst  all  lus  chiUren,—"  IVovided,  that,  in  case  my  peraonal  eitab 
Ac^  bocia  fint  abore  derised,  shall  be  solBcient  to  pay  ail  my  debts  as  i 
^  then  and  in  sneh  case  I  give  and  devise  to  my  son  B.,  my  dwetfang-hooM^  1 

AcL  ia  F^  for  and  daring  the  tcnn  of  his  natmal  life,**  remainder  to  his  isaoe,  and»  in  di 
cf  iine,  to  the  tertator^s  heir  or  ban  at  law  :— 

Held,  that  the  ain  gave  R  an  estate-tail  in  the  hndsinF.;  and  that  the  devw 
not  void  for  lemoteneai,  by  reason  of  its  being  pnstpiYied  till  after  payment  of  Uits: 
thsi,  inacmixb  as  the  ettate  was  given  to  B.,  not  abnlotehr,  bat  only  in  the  event  c 
estate  fint  devised  to  the  trustees  proving  sufficient  ftir  the  payiDent  of  debts,  the  al 
tion  in  the  covnt,  which  imported  an  abscSute  devise  to  B^  was  not  proved. 
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.tion  to  the  third  plea,  the  issues  of  tad  came  on  for  trial,        ]  352, 

before  Cresswell,  J.,  at  the  Spring  Assizes  for  the  county  "T"^ 

of  Cumberland  in  1852.  ^        v. 

On  the  part  of  the  demandant,  it  was  proved,  that 
Stephen  Cannou,  the  grandfather  of  the  demandant, 
on  the  30th  of  November,  1796,  being  then  seised  in  fee 
of  the  tenements,  with  the  appurtenances,  as  in  the 
ooimt  mentioned,  made  his  will,  duly  executed  and  at* 
tested  so  as  to  pass  real  estates,  as  follows  : — 

"  This  is  the  last  will  and  testament  of  me  Stephen  wm  of  S.  Can- 
Cannon,  the  elder,  of  Penrith,  in  the  county  of  Cumber-  ^^^  *^'*^" 
berland,  butcher :  I  give,  devise,  and  bequeath  unto  my 
two  firiends,  John  Williamson,  of  &x;.,  and  Edmund  Bow- 
man, of  &x;.,  all  my  stock  of  cattle,  horses,  and  sheep, 
and  all  my  com,  hay,  and  straw,  and  my  husbandry 
gear,  and  articles  used  in  husbandry,  whatsoever,  and  all 
my  lands  in  Barco  and  Scaw,  with  the  buildings  thereon, 
situate  in  the  parish  of  Penrith  aforesaid.  To  hold  the 
same  to  the  said  John  Williamson  and  Edmund  Bowman, 
their  heirs  and  assigns,  upon  the  foUowing  uses  and 
trusts,  that  is  to  say,  upon  trust  to  sell  and  dispose  there- 
of by  public  auction,  and,  by  and  with  the  money  arising 
therefirom,  to  pay  and  discharge  all  my  just  debts,  the 
legacies  hereinafter  named,  and  my  funeral  expenses, 
and  the  residue  to  pay  unto  my  daughter  Catherine 
Cannon :  Provided  that,  in  case  such  residue  shall  exceed 
the  sum  of  100/.,  then  I  order  and  direct  the  said  John 
'Williamson  and  Edmund  Bowman  to  pay  20/.  to  my  son 
Stephen  Cannon  out  of  such  residue,  and  the  remainder 
tx>  my  daughter  Catherine,  first  deducting  all  the  ex- 
j^enaes  paid  by  the  said  John  Williamson  and  Edmund 
Sowman,  in,  about,  and  concerning  the  trusts  hereby  in 
^tiiemi  reposed,  and  the  sum  of  5/.  each  as  a  compensation 
£>T  their  trouble:  And,in  case  it  shall  so  happen, that, upon 
eale  of  my  real  and  personal  estate  hereinbefore  devised 
aforesaid,  the  same  shall  be  insufficient  for  the  payment 

2c 
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1852.        of  all  my  just  debts  and  funeral  exx>en8es^  then  and  in 

~  ~  such  case  I  give  and  devise  unto  the  said  John  William- 

'^^''  *son  and  Edmund  Bowman,  their  heirs  and  assigns,  all 

and  singular  other  my  messuages,  lands,  and  tenements 

whatsoever,  to  be  by  them  sold  and  disposed  of  until  my 

just  debts  and  funeral  expenses  shall  be  fully  paid  and 

satisfied;  and  the  residue  thereof,  in  case  it  shall  be 

necessary  to  put  this  last  devise  in  execution,  but  not 

otherwise,  I  order  and  direct  shall  be  paid  and  divided 

Deviie  totes-     equally  amongst  all  my  children :  Provided,  that,  in  case 

my  personal  estate,  and  my  lands,  tenements,  and  real 
estate  herein  first  above  devised  shall  be  sufficient  to 
pay  all  my  debts  as  aforesaid,  then  and  in  such  case 
I  give  and  devise  to  my  son  Stephen  my  dwelling- 
house,  butching-shop,  stable,  and  byre  in  Fryar  Gttte^ 
and  all  my  hutching  utensils ;  also  a  small  field  at 
Freeridge  Head,  and  all  that  dwelling-house,  bam,  and 
granary  on  the  eastside  of  Fryar  Gate  aforesaid.  To 
hold  to  my  said  son  Stephen  Cannon,  for  and  during 
the  term  of  his  natural  life;  and,  from  and  after  his 
death,  then  I  give  and  devise  the  same  to  the  issue 
of  his  body  lawfully  begotten,  if  more  than  one,  equally 
amongst  them ;  and,  in  case  he  shall  not  leave  any  issue 
of  his  body,  lawfully  begotten,  at  the  time  of  his  death, 
then  I  give  and  devise  the  same  to  my  heir  or  heirs  at 
law :  Provided  always,  and  I  do  hereby  further  direct, 
that,  if  the  purchaser  or  purchasers  of  my  said  real  estate 
so  as  aforesaid  devised  to  be  sold,  shall  require  that  my 
said  son  Stephen  shall  join  with  the  trustees  aforesaid  in 
the  conveyance  or  conveyances  thereof,  and  he  shall 
refuse  to  execute  the  same  to  such  purchaser  or  pur- 
chasers, then  and  in  such  case  I  revoke  and  disannul  the 
aforesaid  devise  to  my  son  Stephen  of  the  aforesaid 
houses  and  lands,  and  do  give  and  devise  the  same  to 
my  daughter  Catherine,  her  heirs  and  assigns,  for  ever : 
And  I  do  Airther  order  and  direct  that  my  said  son 
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Stephen  shall  not  be  entitled  to  the  possession  of  my        1852. 
dweUing-honse^  butching-shop,  and  outhouses^  until  the     riminotoh" 
expiration  of  three  calendar  months  from  my  decease :  I  <^- 

giye  and  devise  unto  my  daughter  Susan  my  messuage 
and  tenement  in  Fryar  Gate  aforesaid^  late  Sawre/s^ 
now  in  the  occupation  of  several  tenants^  To  hold  the 
same  to  the  said  Susan^  and  her  assigns^  for  and  during 
the  term  of  her  natural  life ;  and^  from  and  after  her 
decease^  then  I  give  and  devise  the  same  to  the  child  or 
children  of  the  said  Susan  lawfully  begotten^  or  their  law- 
ful issne^  in  case  she  shall  leave  any  such  child  or  children^ 
or  their  issue^  at  the  time  of  her  decease^  equally  amongst 
them^  if  more  than  one^  share  and  share  alike^  and  to 
their  heirs  and  assigns^  for  ever ;  and^  for  default  of  such 
issue^  then  I  give  and  devise  the  same  to  my  heir  or 
heirs-at-law :  I  give  and  devise  to  my  said  daughter 
Catherine,  her  heirs  and  assigns,  for  ever,  all  my  lands 
and  tenements  situate  at  Newbiggin,  or  in  the  town-fields 
thereof:  I  also  give  and  bequeath  unto  my  wife  and  my 
said  daughters  Susan  and  Catherine  all  my  household 
goods  and  furniture  in  my  dwelling-houses  in  Penrith 
and  Newbiggin  aforesaid,  to  be  equally  divided  between 
ikexn :  And,  lastly,  1  nominate  and  appoint  the  said  John 
iTilliamson  and  Edmimd  Bowman  executors  of  this  my 
ast  will  and  testament,  hereby  revoking  all  former 
rillfl/' 

Svidence  was  then  given,  on  the  part  of  the  deman-  Death  of  tes- 
iant,  that  Stephen  Cannon,  the  testator,  died  seised  of 
he  premises  in  question,  on  the  21st  of  April,  1797, 
eaving  Stephen  Cannon,  the  father  of  the  demandant, 
ailed  in  the  will  ^^  my  son  Stephen,^^  him  surviving ; 
ind  that,  on  the  31st  of  January,  1 798,  Stephen  Cannon, 
;lLe  father  of  the  demandant,  made  a  feoffment  to  Wil- 
iam  Drewry  Rimington,  in  the  foUowing  terms  :— 

''This  indenture,  made  the  31st  of  January,  1798,  Feofl&nent. 
between  Stephen  Cannon,  of  &c.  of  the  one  part,  and 


^^^Hlxe  te^^f  ^^  tlxe  «»»^^,  ^  *«^  ^_.  fat 
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and  the  exceptionB  and  the  judgment  of  the  court  below        1852. 
were  now  brought  by  writ  of  error  to  the  Exchequer  "T 
Chamber.  «. 

The  case  waa  aj^ed  in  Michadmas  Vacation,  1852, 
before  Fari^e,  B.,  Alderson,  B.,  Coleridge,  J.,  Wight- 
man,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B.,  and  Crompton,  J. 

Unihank  (with  whom  was  Huffh  Hill),  for  the  plaintiff 
in  error.  The  dates  which  it  will  be  material  to  bear  in 
mind,  are  as  follows : — Stephen  Cannon,  the  testator's, 
will  was  dated  the  18th  of  November,  1796;  the  tes- 
tator died  on  the  21st  of  April,  1797;  the  feoffment  by 
Stephen  Cannon,  the  father  of  the  demandant,  and  the 
first  tenant-in-tail,  was  dated  the  31st  of  January,  1798 ; 
Stephen  Cannon,  the  feoffor,  died  on  the  29th  of  April, 
1831 ;  and  the  formedon  was  brought  on  the  28th  of 
March,  1851. 

The  questions  raised  upon  this  record,  and  upon  the 
bill  of  exceptions,  are  three, — first,  whether  the  estate 
limited  to  the  father  of  the  demandant  by  the  will  of 
Stephen  Cannon,,  the  grandfather,  was  not  too  remote, 
—secondly,  whether  the  will  of  Stephen  Cannon,  the 
grandfieither,  per  se,  proved  the  allegation  in  the  count, 
that  Stephen  Cannon,  the  demandant's  father,  was  seised 
of  an  estate-tail, — thirdly,  as  to  the  effect  of  the  statute 
8  &  4  W.  4,  c.  27. 

1.  The  devise  to  Stephen  Cannon,  the  father,  for  life,  i.  Deriu  void 
and  the  devise  over  to  his  issue,  it  is  conceded,  gave  the  ""wteneM. 
former  an  estate-tail,  as  was  held  by  the  court  of  Com- 
mon Pleas  in  Doe  d.  Cannon  v.  Rucastley  ant^.  Vol.  8, 
p.  876.  But  it  is  submitted  that  the  limitation  to 
Stephen  Cannon,  the  demandant's  father,  is  an  executory 
devise,  and  void  for  remoteness.  The  object  of  the 
t;e8tator  was,  to  make  provision  for  his  son  and  his  two 
daughters.  He  begins  by  devising  to  the  trustees  his 
farming-stock  and  all  his  lands  in  Barco  and  Scaw,  in 
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1852.        trust  for  payment  of  debts^  legacies^  and  funeral  ex- 
Kimikotoh"  penses.    Then,  in  the  event  of  the  property  so  devised 
V.  proving  insufficient  for  that  purpose,  he  devises  to  the 

trustees  all  and  singular  other  his  messuages,  lands,  and 
tenements  whatsoever,  to  be  by  them  sold  and  disposed 
of  until  his  debts  and  funeral  expenses  shall  be  fully 
paid,  and  the  residue,  in  case  it  should  be  found  neces- 
sary to  put  this  last  devise  in  execution,  but  not  other- 
wise, he  directs  shall  be  equally  divided  amongst  all 
his  children.  Then  comes  the  important  provision^ — 
''Provided  that,  in  case  my  personal  estate  and  my 
lands,  &x;.,  herein  first  above  devised  shall  be  sufficient 
to  pay  all  my  debts  as  aforesaid,  then  and  in  such  case 
I  give  and  devise  to  my  son  Stephen,  my  dweUing-houae, 
butching-shop,  stable,  and  byre  in  Friar  Gate,  and  all 
my  butching-utensils,  also  a  small  field  at  Ereeridge 
Head,  and  all  that  dwelling-house,  bam,  and  granary  on 
the  east  side  of  Friar  Gate  aforesaid.  To  hold  to  my  said 
son  Stephen  Cannon  for  and  during  the  term  of  his 
natural  life ;  and,  from  and  after  his  death,  then  I  give 
and  devise  the  same  to  the  issue  of  his  body,  lawfully 
begotten,  if  more  than  one,  equally  between  them ;  and^ 
in  case  he  shall  not  leave  any  issue  of  his  body,  lawfully 
begotten,  at  the  time  of  his  death,  then  I  give  and 
devise  the  same  to  my  heir  or  heirs  at  law.^'  This  is  an 
alternative  limitation,  depending  upon  the  sufficiency  of 
the  property  first  devised  for  the  payment  of  the  debts 
and  legacies,  and  therefore  too  remote,  because  it  could 
not  be  said,  at  the  time  of  the  testator's  death,  that  all 
the  debts  would  necessarily  be  paid  within  the  period 
limited  by  the  rule  against  perpetuities,  viz.  a  life  or 
lives  in  being,  and  twenty-one  years  afterwards.  By 
reason  of  the  absence  of  creditors  beyond  sea,  and  many 
other  causes,  debts  might  remain  outstanding  long  be- 
yond the  period  so  limited.  There  are  numerous  cases, 
no  doubt,  to  shew  that  a  mere  devise  for  payment  d 
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debts^  is  a  tmst  limited  to  the  necessity  of  the  case^  and        1852. 
is  in  substance  a  charge  upon  the  estate;   and  that,  "T~" 
wherever  there  is  a  limitation  to  trustees^  although  with  '• 

words  of  inheritance,  the  trustees  are  to  take  only  so 
much  of  the  legal  estate  as  the  purposes  of  the  trust 
require :  Doe  d.  White  v.  Simpson^  5  East,  162 ;  Barker 
y.  Greenwood^  4  M.  &  W.  421 ;  Adams  y.  Adams,  6 
Q.  B.  860;  Watson  y.  Pearson,  2  Exch.  581 :  and  see 
the  authorities  collected  in  2  Jarman  on  Wills,  219. 
But  that  rule  does  not  apply  here,  where  there  is  a  pro- 
vision for  the  payment  of  debts,  and  then  the  estate  is 
given  to  one  set  of  individuals  or  to  another,  according  as 
the  fund  so  provided  shall  turn  out  sufficient  or  insuffi- 
cient for  the  purpose.  The  limitation  is  void  for  re- 
moteness, unless  ex  necessitate  the  estate  must  vest 
within  the  period  of  a  life  or  lives  in  being  and  twenty- 
one  years  afterwards.  [Martin,  B.  Have  you  any 
authority  (ox  your  proposition?]  The  authorities,  such 
as  they  are,  wiU  all  be  found  in  Lewis  on  Perpetuities, 
pp.  622—638.  In  Bagshaw  v.  Spencer,  1  Ves.  sen.  142, 
a  testator  devised  all  Ids  manors,  lands,  &c.,  to  trustees 
and  their  heirs,  upon  trust  that  they  should,  out  of  the 
lands,  &;c.,  by  the  rents,  issues,  and  profits,  or  by  sale  or 
mortgage  of  the  whole  or  so  much  as  should  be  neces- 
sary, raise  money  for  the  payment  of  his  debts,  legacies, 
and  funeral  expenses,  and  then,  as  to  one  moiety,  upon 
trust  for  and  to  the  use  of  his  nephew  T.  B.  for  life,  with 
remainders  over.  Questions  arising  as  to  the  construc- 
tion of  different  limitations  in  the  will,  an  incidental 
point  was,  whether  the  limitations  subsequent  to  the  trust 
for  payment  of  debts  (which,  it  was  held,  carried  the 
whole  fee  to  the  trustees,)  might  be  good  by  executory 
devise.  Lord  Hardwicke  said  that  the  devisee  could  not 
take  a  legal  estate  by  executory  devise, — ^^for,  it  is  too 
remote,  being  after  all  debts  indefinitely  be  paid,  which 
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may  in  point  of  time  exceed  a  life  or  lives  in  being,  or 
any  other  time  allowed  by  law/'  The  case,  however, 
did  not  call  for  any  express  decision  upon  the  point. 
The  question  also  incidentally  arose  in  Strong  v.  Teatt, 
2  Burr.  912,  Hawker  v.  Hawker,  3  B.  &  Aid.  537,  and 
Bacon  v.  Proctor,  1  Turn.  &  Buss.  31.  [WiUes,  Unless 
the  sale  is  to  be  made  by  these  trustees  personally,  it  may^ 
for  the  purpose  of  the  argument,  be  admitted  that  the  de- 
vise is  too  remote.  J  There  clearly  is  no  limitation  of  the 
power  of  sale  to  the  trustees  personally:  it  is  a  devise  to 
the  trustees,  their  heirs  and  assigns,  upon  trust  to  sell^ 
and  to  pay  debts,  &x;.  [Martin,  B.  Does  your  argument 
go  the  length  of  saying  that  the  devise  of  both  estates  is 
void?]  It  does.  It  is  uncertain  in  whom  the  estate  is 
to  vest,  until  it  is  ascertained  that  there  are  no  debts 
unpaid. 

2.  The  learned  judge  ruled  that  the  will,  per  se^  proved 
the  estate-tail  as  alleged  in  the  count,  "fhat  clearly  is 
wrong ;  for,  to  prove  that  Stephen  Cannon,  the  testator's 
son^  took  an  estate-tail,  it  was  necessary  to  prove  that  the 
estate  first  devised  to  the  trustees  for  payment  of  debts 
and  legacies  was  sufficient  for  that  purpose,  such  suffi- 
ciency being  a  condition-precedent  to  the  estate  vesting 
in  him.  [Parke,  B.  Confining  it  to  the  construction  of  the 
will, — which  is  evidently  what  the  learned  judge  meant, 
— the  ruling  is  correct.  But,  if  he  is  to  be  understood 
as  dealing  with  the  complicated  question,  it  is  wrong : 
the  estate-tail  is  not  proved  by  the  unll,  unless  it  is  first 
shewn  that  the  estate  first  devised  for  payment  of  debts 
was  sufficient  for  that  purpose.  There  is  evidence  of 
that,  by  the  party's  being  in  possession  at  the  time  of 
the  feoffment.]  The  learned  judge  undoubtedly  did  say 
that  there  was  evidence  to  go  to  the  jury :  therefore  it 
would  not  be  right  to  press  this  point ;  and  the  bill  of 
exceptions  may  be  considered  as  amended  in  this  re- 
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spect  (a).   The  question^  then,  is,  whether  the  statement        1852. 
in  the  count,  that  Stephen  Cannon,  the  grandfather,     ^jMutorfm' 
^'  devised  and  gave  to  Stephen  Cannon,  the  father  of  v- 

the  demandant,  and  the  heirs  of  his  body,  the  tenements 
aforesaid,''  is  proved.    It  is  not  denied  that  the  devise 
to  Stephen  Cannon,  the  &ther,  is  correctly  described  as 
a  devise  in  tail :  bnt  this  is  a  statement  of  the  legal 
operation  of  the  will  alone,  and  imports  an  absolute  de- 
Tise,  whereas  the  devise  is  conditional,  —  in  case  the 
estate  first  devised  should  prove  sufficient  for  the  pay- 
ment of  debts  and  legacies.    It  ought,  therefore,  to  have 
been  alleged  according  to  the  fact, — setting  out  the 
condition,  and  shewing  the  condition  performed.      In 
Buckmere^s  Case,  8  Co.  Bep.  88.  a..  Lord  Coke  desires 
the  reader  to  note,  that,  ''  if  a  remainder  be  executed, 
in  a  writ  of  formedon  in  the  descender,  he  shall  never 
speak  of  this  remainder,  but  the  general  writ  of  formedon 
in  the  descender  shall  serve  in  that  case,  and  he  shall 
count  of  an  immediate  gift;  for,  he  cannot  have  a  for- 
medon in  the  remainder,  when  the  remainder  is  once 
executed.    But,  if  a  lease  for  life  be  made,  the  remainder 
in  tail  to  A.,  the  remainder  in  tail  to  B.,  if  A.  dies  with- 
out issue  in  the  life  of  the  tenant  for  life,  if  B.  be  driven 
to  his  formedon  in  the  remainder,  in  his  formedon  he 
ought  to  mention  the  remainder  to  A,,  although  it  was 
determined  and  spent,  as  is  aforesaid:   for,    the  de- 
mandant in  the  formedon  in  the  remainder  ought  to 
make  mention  of  all  the  precedent  remainders  in  tail : 
P.  8  E.  8,  fo.  19.  a.  b.,  pi.  3 ;  M.  38  E.  3,  fo.  26.  a.  b ; 
P.  44E.  8,  fo.8.  a.pl.7;  H.  50E.8,fo.  l.b.,  pi  3;  M. 
11  H.  4,  fo.  89.  a.,  pi.  68 ;  18  H.  8,  fo.  4 ;  P.  N.  B.  219. 
Vide  Blister,  239.  b.  and  243.  b.  and  244.  a.,  brevia 

(a)  The  bill  of  exceptions  was  and  that  the  learned  judge  di- 

unended,  by  alleging  that  the  rected  the  jury  "  that  tiiere  was 

coTuisel  for  the  tenant  objected  evidencewhenoetheymightfind 

that  the  count  was  not  proved,  that  the  count  was  proved." 
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1862.        nunqoam  fietciimt  mentionem  de  remanere  quando  breve 

RDdKaroN     ®»*  ^^  *^^  descender. 

ff-  8.  As  to  the  statute  of  limitations^ — ^that  point  arises 

«    *   .   .,        upon  the  traverse  to  the  second  plea,  and  it  also  arose 

8.  A«  to  the        .  '^  r      ^ 

statute  of  limi-  in  the  court  below  upon  the  demurrer  to  the  replication 

to  the  third  plea.     [The  court  here  called  upon  WiUe$ 
to  address  himself  to  the  coustruction  of  the  will.] 

WUlea  (with  whom  was  Spinks),  for  the  defendant  in 
error.  The  estate-tail  devised  by  the  will  of  Stephen 
Cannon,  the  grandfather  of  the  demandant,  vested  im- 
mediately on  the  testator's  death,  subject  to  be  divested 
in  the  event  of  the  estate  first  devised  to  the  trustees^ 
for  sale,  and  payment  of  debts  and  legacies,  proving  in- 
sufficient for  that  purpose.  The  will  begins  with  a  devise 
of  estate  A.  to  the  trustees,  in  trust  for  sale,  and  out  of 
the  proceeds  to  pay  the  testator^s  debts,  legacies,  and 
funeral  expenses.  It  then  goes  on,  '*  and,  in  case  it  shall 
so  happen  that,'' — ^not  that  estate  A.  is  insufficient,  but 
that, — ^'  upon  sale  of  my  real  and  personal  estate  herein- 
before devised  as  aforesaid,  the  same  shall  be  insufficient 
for  the  payment  of  all  my  just  debts,"  &c.,  then  he 
devises  estate  B.  to  the  trustees,  to  be  sold  and  ap- 
plied as  before  directed  as  to  estate  A.  Then  comes 
the  clause  upon  which  the  argument  on  the  other  side 
proceeds, — ^^  Provided,  that,  in  case  my  personal  estate, 
and  my  lands,  tenements,  and  real  estate  herein  first 
above  devised  shall  be  sufficient  to  pay  all  my  debts  as 
aforesaid,  then  and  in  such  case  I  give  and  devise  to  my 
son  Stephen  [estate  B.],  to  hold  to  my  said  son  Stephen 
Cannon  for  and  during  the  term  of  his  natural  life,  and^ 
from  and  after  his  death,  then  I  give  and  devise  the 
same  to  the  issue  of  his  body,"  &c.  It  is  dear  that  the 
second  devise  to  the  trustees  was  not  meant  to  take 
efiect  imless,  after  sale  of  the  estate  first  devised  to 
them,  it  should  be  foimd  insufficient  to  pay  the  debts, 
legacies,  and  funeral  expenses.     But  it  is  equally  clear 
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that  the  devise  of  estate  B.  to  Stephen  Cannon^  the  1852. 
testator's  son,  was  to  take  effect  at  once, — subject  to  be  rtmino 
defeated  by  the  event  upon  which  the  trustees  were  to  ^  ^ 
take  it,  viz.  the  insufficiency  of  the  estate  first  devised  to 
them.  Such  insufficiency  is  not  to  be  presumed.  The 
intention  of  the  testator  is  obvious,  either  that  the 
trustees  should  take  estate  B.,  or  that  his  son  Stephen 
should  take  it,  until,  upon  sale,  estate  A.  should  be  found 
insufficient.  The  ai^ument  is  fortified  by  the  direction 
in  a  subsequent  part  of  the  will,  that  the  testator's  son 
should  not  be  entitled  to  the  possession  of  the  dwelling- 
house  and  premises  until  the  expiration  of  three  calendar 
months  firom  the  testator's  decease.  Unless  the  estate 
first  devised  is  found  insufficient,  upon  sale,  to  satisfy  the 
debts,  legacies,  and  funeral  expenses  charged  upon  it, 
the  devise  to  Stephen  Cannon,  the  son,  attaches  imme- 
diately. If  this  be  the  correct  view  of  the  will,  there  is 
no  misdescription  in  the  count.  The  gift  is  absolute, 
subject  to  be  defeated  by  a  condition-subsequent. 

Unihank  was  heard  in  reply  (a) . 

Cur,  adv.  vulL 

Parke,  B.,  on  the  16th  of  April,  1853,  delivered  the 
judgment  of  the  court : —  • 

The  case  comes  before  the  court  on  a  writ  of  error 
^om  a  judgment  of  the  court  of  Common  Pleas  on  a 
demurrer,  and  also  on  a  bill  of  exceptions  from  a  ruling 
^t  Nisi  Prius  of  my  Brother  Cress  well,  in  favour  of  the 
i^emandant,  in  a  writ  of  formedon. 

The  defendant  in  error,  Stephen  Cannon,  the  de- 
^^oandant,  brought  an  action  of  formedon  in  the  descender 
^igainst  the  plaintiff  in  error,  for  lands  in  Penrith,  in  the 
c^ofnnty  of  Cumberland. 

The  count  stated,  that,  Stephen  Cannon,  the  grand- 

(a)  The  argmnent  on  the  1853 :  but  it  was  necessarily  a 
^itatate  of  limitations  was  re-  mere  repetition  of  what  had 
mmed    in    Hilary   Vacation,     been  urged  in  the  court  below. 
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1852.  father  of  the  demandant^  was  aeised  of  lands  in  Penrith 
BnowoKnT  ^  ^^  demesne  as  of  fee,  on  the  80th  November,  1796, 
*•  and  afterwards,  and  before  the  Ist  of  January,  1838,  tc 

wit,  on  the  day  aforesaid,  made  his  will,  duly  attested^ 
and  thereby  devised  and  gave  to  Stephen  Cannon,  the 
father  of  the  demandant,  and  the  heirs  of  the  body  d 
Stephen  Cannon  the  father,  the  tenements  aforesaid,  and 
afterwards  died  seised  without  revoking  his  will,  leaving 
Stephen  Cannon  the  father  surviving;  and  that  the  said 
last-mentioned  Stephen  Cannon  died  within  twenty 
years  before  the  commencement  of  the  formedon,  viz. 
on  the  29th  of  April,  1831,  leaving  Stephen  Cannon,  th€ 
demandant,  his  son  and  heir,  surviving. 

To  this  count  there  were  several  pleas.  The  first  was, 
that  Stephen  Cannon  the  grandfather  did  not  devise  the 
lands  to  Stephen  Cannon  the  &ther,  and  the  heirs  of  hk 
body,  modo  ac  form&.    On  this  plea  issue  was  joined. 

The  second  was,  that  the  rights  title,  and  cause  of 
action  in  the  writ  and  count  mentioned,  did  not  first 
descend  or  accrue  within  twenty  years  before  the  suing 
of  the  writ  whereby  the  action  was  commenced.  To 
this  the  demandant  repUed  that  it  did :  and  issue  was 
joined  on  that  replication. 

Th6  third  plea  states,  that,  after  Stephen  Cannon  the 
fieither  was  seised,  and  twenty  years  and  more  before  the 
commencement  of  the  action,  viz.  on  the  31st  of  January, 
1798,  Stephen  Cannon  the  father  discontinued  the  pos- 
session of  the  tenements  aforesaid,  and  the  receipt  of 
the  profits  thereof;  and  that,  firom  that  time,  neither 
Stephen  Cannon  the  father,  nor  the  demandant,  was  in 
possession  of  the  said  tenements  or  the  receipt  of  the 
profits  thereof. 

To  this  plea,  the  demandant  replied,  that  Stephen 
Cannon,  the  demandant's  father,  whilst  seised  of  the 
said  tenements,  and  before  the  discontinuance  of  the 
possession  thereof,  or  the  receipt  of  the  rents  and  profits, 
viz.  on  the  31st  of  January,  1798,  enfeoffed  one  William 
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D.  Bimington  of  the  said  teHementB^  to  hold  in  fee  1852. 

and  that   thereby  the  estate  so  devised  to  Stephen     eimifotof 

Cannon  the  &ther  was  discontinued,  until  the  death  of       ^   ^' 

Cajsvov. 

the  fSeither,  and  until  the  Slstof  June^  1835^  and  until  the 
commencement  of  the  suit ;  and  that  Stephen  Cannon 
the  &ther  died  within  twenty  years  before  the  commence- 
ment of  the  suit,  and  before  the  81st  of  December,  1888, 
vis.  on  the  29th  of  April,  1831 ;  and,  further,  that,  on 
the  1st  of  Jtme,  1835,  the  demandant  was  entitled  to 
bring  and  maintain  an  action  of  formedon  in  the  de- 
scender in  respect  of  the  said  tenements,  and  so  remained 
until  the  suing  of  the  writ ;  and  that  Stephen  Cannon 
the  father  never  at  any  time  after  the  enfeofiment  was 
seised  or  possessed  of  or  entitled  to  the  said  tenements, 
or  to  receive,  and  never  did  receive,  the  rents  and  profits 
thereof. 

To  this  replication  there  was  a  general  demurrer,  and 
joinder  in  demurrer.  After  the  ai^ument  of  that  de- 
mturrer,  the  court  gave  judgment  for  the  demandant. 

On  the  trial  of  the  issues,  the  will  of  Stephen  Cannon 
the  grand&ther  was  put  in,  and  proved  to  be  duly  exe- 
cuted. It  was  dated  the  30th  of  November,  1796,  and 
it  was  as  follows : — [His  lordship  read  the  will.] 

Evidence  was  then  given  of  the  death  of  the  testator 

on  the  21st  of  April,  1797,  leaving  Stephen,  in  the  will 

Called  bis  son,  the  father  of  the  demandant,  surviving; 

of  the  indenture  of  feoffinent  of  the  8l6t  of  January, 

1798,  to  the  elBPect  mentioned  in  the  third  plea,  with 

indonement  of  livery  thereon,  which  deed  and  indorse- 

^nent  came  out  of  the  custody  of  the  tenant,  and  were 

^more  than  thirty  years  old;  evidence  also  of  livery  of 

seisin  was  given,  and  that  Stephen,  the  &ther  of  the 

demandant,  was  in  possession  at  the  time  of  the  feoff- 

xnent.    Evidence  was  also  given  of  the  death  of  Stephen, 

iihe  &ther  of  the  demandant,  on  the  29th  of  April,  1831 ; 

and  the  issuing  of  the  writ  of  formedon  on  the  28th 

of  March,  1861. 
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tate  of  limita- 
tions. 
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The  counsel  for  the  tenant  objected  that  this  evidence 
was  insufficient  to  entitle  the  demandant  to  a  yerdict, 
and  insisted  that  the  issues  should  be  found  for  the 
tenant.  The  learned  judge  refused  to  direct  the  issues 
to  be  so  founds  and  directed  the  jury  that  there  was 
evidence  of  the  devise  and  gift  alleged  in  the  count,  to 
Stephen  Cannon,  the  father,  and  the  heirs  of  his  body 
(for  it  was  agreed  on  the  a]^ument  that  the  bill  of  ex- 
ceptions should  be  amended  to  that  effect) ;  and,  fur- 
ther, that  the  action  of  formedon  had  been  brought  in 
time. 

We  are  all  of  opinion,  that  the  court  of  Common  Pleas 
were  right  in  giving  judgment  on  the  demurrer  for  the 
demandant ;  and  that  the  direction  of  the  learned  judge, 
so  far  as  it  related  to  the  statute  of  limitations,  given 
in  conformity  with  that  judgment,  was  correct.  The 
reasons  assigned  for  that  judgment  appear  to  us  to  be 
quite  satisfactory. 

The  question  is,  whether,  upon  the  true  construction 
of  the  statute  3  &  4  W.  4,  c.  27,  the  estate-tail  having 
been  discontinued,  and  the  right  of  entry  taken  away  by 
such  discontinuance,  on  the  1st  of  June,  1835,  the  issue 
in  tail  can  have  his  formedon  within  twenty  years  after 
the  death  of  the  tenant-in-tail,  or  whether  the  time 
begins  to  run  in  the  life  of  tenant-in-tail. 

The  38th  section  provides  for  this  case.  It  enacts,  ''that, 
when,  on  the  1st  day  of  June,  1835,  any  person  whose 
right  of  entry  to  any  land  shall  have  been  taken  away 
by  (inter  alia)  any  discontinuance,  might  maintain  any 
such  writ  or  action  as  aforesaid  in  respect  of  such  land, 
such  writ  or  action  may  be  brought  after  the  1st  of  June^ 
1835,  but  only  during  the  period  during  which,  by  virtue 
of  the  provisions  of  that  act,  an  entry  might  have  been 
made  on  the  same  land  by  the  person  bringing  such 
writ  or  action,  if  his  right  of  entry  had  not  been  so 
taken  away.'' 

What,  then,  was  the  time  when  an  entry  might  have 
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been  made^  by  virtue  of  the  act,  if  the  right  of  entry  had        1852. 
not  been  taken  away  by  the  discontinuance  ?     That  de- 
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pends  on  the  previons  sections,  the  2nd,  3rd,  and  2l8t.  v. 

The  2nd  prev^its  any  entry  except  within  twenty         ^^^*' 
years  after  the  right  to  make  such  entry  accrues  to  the 
party  making  it,  or  the  party  under  whom  he  claims. 

It  is  dear  that  the  demandant  could  make  no  entry 
until  the  death  of  his  father  ,*  and,  on  the  argument  be- 
fore us,  Mr.  Unthank,  on  the  part  of  the  tenant,  con- 
ceded, that,  if  the  question  turned  upon  the  2nd  section, 
he  could  not  have  argued  the  point.  But  he  placed  his 
chief  reliance  on  the  first  part  of  the  3rd  section,  which 
enacts  "  that,  in  the  construction  of  this  act,  the  right  to 
make  an  entry,  &c.,  shall  be  deemed  to  have  first  accrued 
at  such  time  as  hereinafter  mentioned,  that  is  to  say, 
when  the  person  claiming  such  land,  or  some  person 
under  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  possession  or  in  receipt  of 
the  profits  of  such  land,  and  shall,  while  entitled  thereto, 
have  be^i  dispossessed,  or  have  diEKSontinued  such  pos- 
session or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  dispossession  or 
dueoniimumee  i^ possession,  or  at  the  last  time  when  such 
profits  were  reoeived.*' 

We  are  all  of  opinion  that  the  discontinuance  of  pos- 
session here  referred  to,  means,  the  quitting  possession 
of  land,  to  the  possesion  of  which  he  was  entitled.  The 
right  of  entry  begins  the  moment  the  possession  has  been 
disoontinaed  by  the  party  entitled  to  it ;  and,  if  not  ex- 
ercised in  twenty  years  firom  that  time,  it  is  barred. 
Hie  principle  of  the  act,  generally  qpeaking,  is,  to  bar  a 
person  who  has  a  right  to  enter,  if  he  does  not  exercise 
that  right  in  a  certain  time,  not  to  bar  those  who  cannot 
exercise  that  right, — '^  ContriL  non  valentem  agere  non 
corrit  prsescriptio.^^ 

To  this  rule  there  are  express  enactments  to  the  con- 
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1852.        trary^  as  in  as.  21^  22,  Sec.,  which  must  of  course  prevail 

"T  where  they  apply.     But  it  is  a  strong  thing  to  deprive  a 

V.  man  of  a  rights  who  has  had  no  opportunity  of  exercising 

it :  and  the  general  principle  of  the  act^  is^  to  extinguish 

rights  which  those  who  possess  them  have  suffered  to  lie 

dormant. 

The  father  of  the  tenant-in-tail  could  not  have  entered 
at  any  time  after  he  had  conveyed  his  estate  to  the 
feoffee.  The  discontinuance  of  possession  mentioned  in 
the  8rd  section^  is  analogous  to  the  dispossession  men- 
tioned therein,— the  ceasing  to  possess,  when  he  had  a 
right  to  possess. 

We  agree  with  the  court  of  Common  Fleas,  that  the 
21st  section  applies  to  the  case  where  the  right  of  entry 
of  tenant-in-tail  is  barred  by  his  neglect  to  make  such 
entry  in  proper  time,  not  to  the  case  where  he  has  con- 
veyed away  his  own  right  to  another,  and  put  it  out  of 
his  power  to  enter.  In  the  latter  case,  the  right  of  entry 
is  not  barred  by  reason  of  the  same  not  being  made 
within  the  period  Umited,  but  by  reason  of  his  not  being 
able  to  enter  against  his  own  conveyance. 

We  concur  in  opinion,  therefore,  with  the  court  of 
Common  Fleas,  that  the  38th  section  regulates  the  time 
within  which  the  heir  in  tail  must  bring  his  formedon ; 
that  it  authorizes  the  action  to  be  brought  within  the 
time  that  he  might  have  entered,  if  there  had  been  no 
discontinuance ;  and  that  the  time  of  entry  was  on  the 
death  of  the  tenant-in-tail.  We,  therefore,  aflirm  the 
judgment  of  the  court  of  Common  Fleas  on  the  demur- 
rer ;  and  we  are  of  opinion  that  the  ruling  on  the  issue 
on  the  statute  of  limitations,  on  the  trial,  for  the  same 
reasons,  was  correct. 
As  to  the  con-  The  points  arising  on  the  other  issue,  whether  an 
,^f^  estate-tail,  as  described  m  the  count,  was  devised  in  the 

will,— were  argued  before  us  at  some  length.     Mr.  Un- 
thank  conceded  that  the  devise  to  Stephen  Cannon,  thi 
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biheat,  for  the  time  of  his  life^  and  the  devise  over  to  his        1852. 

issue^  gave  Stephen  Cannon  an  estate-tail ;  but  he  con-    RiMiifOT0N~ 

tended, — first,  that  the  limitation  to  Stephen  was  an  ex-  v. 

ecutory  devise,  and  was  too  remote, — secondly,  that,  if 

not  too  remote,  still  the  estate-tail  was  given  to  Stephen 

Cannon  the  son,  not  absolutely,  which  it  was  contended 

was  the  meaning  of  the  count,  but  on  a  contingency, 

and  so  the  allegation  of  the  devise  in  the  count  was  not 

proved. 

To  this  it  was  answered,  that  though,  if  it  was  an  ex- 
ecutory devise,  it  might  be  too  remote,  that  it  was  an 
immediate  devise  to  Stephen  in  tail,  defeasible  if  the  real 
and  personal  estate  devised  to  the  trustees  for  sale  and 
payment  of  debts  and  funeral  expenses,  should  be  insuffi- 
cient for  that  purpose. 

It  was  not  aigued,  and  indeed  could  not  be  successfully 
argued,  that  the  devise  to  the  trustees  and  their  heirs, 
of  the  different  estates,  in  trust  to  sell  and  pay  debts 
and  legacies  and  ftmeral  expenses,  operated  only  as  a 
charge  on  the  estates,  particularly  as  the  beneficial  in- 
terest in  each  estate  goes  to  different  persons,  according 
as  the  real  and  personal  estates  first  devised  are  suf- 
ficient or  not  for  the  purpose  of  paying  debts,  &c.    Nor 
do  we  think  that  the  devise  to  Stephen  Cannon  can  pos- 
sibly be  considered  as  an  absolute  devise  to  him,  in  the 
first  instance,  defeasible  if  the  estate  real  and  personal 
StBt  devised  shotdd  be  inadequate.     Such  construction 
^onld  be  to  do  violence  to  the  express  words  of  the  will, 
^hich  gives  the  estate  in  question  in  this  suit  to  Stephen 
Oannon^  the  son,  "  in  case  the  personal  estate  of  the  tes- 
"t^tor^  and  his  lands,  tenements,  and  real  estate  first 
^^bove  devised  shall  be  sufficient  to  pay  all  his  debts  as 
^£>resaid.''  The  testator  says,  '^  then  and  in  such  case,  I 
i^ive  and  devise  to  my  son  Stephen '^  the  lands  now  in 
^^nestion.     The  construction  contended  for  would  be  to 

d2 
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1852.        change  the  words  entirely,  and  to  make  a  condition  pre- 

BntiNOToiT"  ced®^*  ^^  *  condition  subsequent  to  it. 

«'•  The  only  questions,  therefore,  are, — first,  whether  the 

contingency,  viz.  the  sufficiency  of  the  real  and  personal 
estate  first  devised,  was  too  remote  a  contingency, — and, 
secondly,  if  it  was  not,  whether  the  allegation  in  the 
count  was  proved. 

As  to  the  question  of  remoteness,  reliance  was  placed, 
on  the  part  of  the  plaintiflf  in  error,  on  the  ruling  of  Lord 
Hardwicke  in  Bagshaw  v.  Spencer,  1  Ves.  sen.  142, 
where  he  held,  that  a  limitation  was  too  remote,  after  all 
debts  were  paid,  which  would  not  necessarily  happen 
within  the  prescribed  limit.  It  was  not,  however,  re- 
quisite  to  decide  that  point  in  Bagshaw  v.  Spencer,  and 
therefore  what  Lord  Hardwicke  held  did  not  amount 
to  a  decision. 

Limitation  over      In  the  present  case,  the  limitation  over  does  not  de- 
m'^t^Sl^'"  '*'  P®^*  ^^  *^®  actual  payment  of  all  the  debts,  but  on  the 

sufficiency  of  the  assets  to  pay  them,  and  on  that  suffi- 
ciency being  ascertained  by  the  sale  of  the  real  and 
personal  estate  of  the  testator  comprised  in  the  first  de- 
vise, by  public  auction,  pursuant  to  the  trust  on  which 
the  first  devise  is  made  to  Williamson  and  Bowman,  and 
their  heirs.  The  second  provision  is,  ^^  in  case  it  shall 
happen,  that,  upon  sale  of  my  real  and  personal  estate 
herein-before  devised,  it  shall  be  insufficient  for  the  pay- 
ment of  all  my  just  debts  and  funeral  expenses,^'  the 
residue  of  the  real  estate  is  given  to  the  same  trustees : 
provided,  that,  in  case  his  personal  estate  and  lands  first 
devised  shall  be  sufficient  to  pay  all  his  debts  as  afore- 
said,  then  and  in  such  case  there  is  a  devise  to  Stephen, 
the  son,  in  tail,  of  the  lands  and  tenements  in  question 
in  this  suit.  It  seems  to  us  that  the  words  "  as  afore- 
said "  refer  to  the  sale  before  directed,  and  are  equiva- 
lent to  saying,  that,  if  the  estate  shall  be  sufficient  upon 
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such  sale  taking  place^  then  the  second  estate  shall  go        1852. 

over.  — 

RnawGTOir 

Then^  if  this  be  so^  the  sale  herein  mentioned  being  to  v. 

be  made  by  the  trustees,  who  are  also  executors,  we  ^^^• 
think  it  must  be  denned  to  be  a  sale  within  a  year  of  the 
testator's  death, — the  ordinary  time  which  is  allowed  to 
an  executor  to  collect  the  assets  and  pay  the  debts  of 
the  testator;  and,  consequently,  the  limitations  over 
depend  upon  an  event  which  will  be  presumably  ascer- 
tained in  a  year  after  the  death  of  the  testator,  by  the 
sale  of  the  real  and  personal  estate.  And  therefore  we 
think  the  limitation  over  is  not  void  on  the  ground  of 
remoteness. 

The  last  remaining  question,  is,  whether  the  count,  Derue  not  oor- 
which  states  that  Stephen  Cannon,  the  devisor,  devised  in  tiw  oOTntT 
to  Stephen  Cannon,  the  father  of  the  demandant,  and 
the  heirs  of  his  body,  the  tenements  aforesaid,  is  proved. 
So  far  as  relates  to  the  devise  being  a  devise  in  tail,  it 
Was  admitted  that  the  averment  was  correct :  but  it  was 
controverted,  that  this  was  a  statement  of  the  legal  ope- 
^tion  of  the  will  alone,  on  the  face  of  it;  and  that  it 
Ukiparted  an  absolute  devise,  whereas^  in  truth,  it  was  a 
<^nditional  one,  in  case  on  the  sale  of  the  first  devised 
States,  the  produce  should  be  sufiBicient  for  the  payment 
of  the  debts,  &o.    And  we  are  of  that  opinion. 

It  is  clearly  a  statement  of  the  legal  effect  of  the  will 
^lone.  According  to  the  rule  laid  down  in  Bitckmere's 
Oaae^  8  Co.  Bep.  88.  a.,  in  a  writ  of  formedon  in  the  de- 
scender, the  demandant  shall  never  speak  of  a  remainder 
^^ecuted,  but  the  general  writ  of  formedon  in  the  de- 
scender shall  serve,  and  he  shall  count  of  an  immediate 
^ift  ;  for,  he  cannot  have  a  formedon  in  the  remainder, 
^^rhen  the  remainder  is  once  executed, — ''  Brevia  nun- 
f^xtam  faciunt  mentionem  de  remanere  quando  breve  est 
the  descender  /'  Beg.  Brev.  239.  b.,  243.  b.,  244.  a. 
was  perfectly  right,  therefore,  to  omit  all  mention  of 
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the  previous  limitations  in  this  will,  and  to  begin  with 
the  devise  to  Stephen  Cannon,  the  father:  but  then 
the  devise  ought  to  be  stated  according  to  the  &ct, 
—  an  absolute  one,  if  absolute,  —  a  conditional  one, 
if  on  a  condition  precedent.  If  defeasible  by  a  con- 
dition subsequent,  such  a  condition  need  not  be  no- 
ticed, according  to  the  general  rule  :  see  Brook  y. 
Spang,  15  M.  &  W.  152,  and  the  cases  there  referred 
to.  In  the  case  of  Brice  v.  Smith,  WiUes,  1,  the  court 
held,  that  the  statement  in  the  count  in  formedon,  of  a 
devise  to  the  demandant's  father,  in  tail,  was  correct, 
though  it  omitted  a  condition  :  but  then  the  condition 
was  a  8ubseqv>ent  one,  viz.  on  non-payment  of  a  sum  of 
money,  within  a  year  after  the  estate-tail  commenced,  to 
a  third  person,  the  estate-tail  was  to  go  over ;  and  that 
falls  within  the  general  rule  of  pleading  above  mentioned. 
Here,  it  was  a  condition  precedent  to  the  estate-tail 
'vesting  in  the  demandant's  father,  that  the  real  and 
personal  estate  first  devised  should  be  sufficient ;  and  the 
condition,  and  its  performance,  should  have  been  stated. 

We,  therefore,  fed  ourselves  obliged  to  hold  that  the 
allegation  of  the  devise  in  the  count  in  this  case  is  not 
correct :  consequently,  the  direction  of  the  learned  judge, 
that  there  was  evidence  that  Stephen  Cannon,  the  grand- 
father, devised  as  stated  in  the  count,  was  wrong,  and 
therefore  there  must  be  a  venire  de  novo. 

Whether  this  defect  cannot  be  amended,  under  the 
statute  15  &  16  Vict.  c.  76,  s.  122  (a),  upon  terms,  is  not 
any  part  of  the  question  before  us. 

Venire  de  novo. 


(a).  That  section,  after  a  re- 
cital, that  "  whereas  the  power 
of  amendment  now  vested  in  the 
oonrts  and  the  judges  thereof 
is  insufficient  to  enable  them  to 
prevent  the  failure  of  justice 
by  reason  of  mistakes  and  ob- 


jections of  form,"  enacts  as  fol- 
lows : — "  It  shall  be  lawful  for 
the  superior  courts  of  common 
law,  and  every  judge  thereof, 
and  any  judge  sitting  at  Nisi 
Prius,  at  all  times  to  amend 
all  defects  and  errors  in  any 
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Justice^  Appellant^  Gosling  and  Others^  Respondents. 

TJFtib,  5. 
HIS  was  an  appeal  against  a  decision  of  the  deputy-  The  2  &  3 

judge  of  tlie  county-court  of  Herts  holden  at  Bamct^  in  f^  ii^iwMs  a 
a  plaint  in  which  Walter  Justice  was  plaintiflF,  and  Wil-   penalty  not  «■ 

,  .  oeedbug  40*. 

ham  Goslings  John  Sumner,  and  Thomas  Sunman,  were  for,  amongst 
defendants.  -^ftSc^T^ 

The  particulars  of  the  plaintiff's  demand  stated  that  ^^*"^ 

*^  ^  *^  ■  a  tboroiiffb- 

''the  action  was  brought  to  recover  the  sum  of  25/.  as  fare;  and 8.63, 

and  for  compensation  in  damages  for  a  trespass  committed  ^^^!^d[i\ie 

by  the  defendants,  some  or  one  of  them,  in  illegally  and  ™^^^^ 

wrongfully  taking  the  plaintiff  into  custody,,  on  or  about  to  take  into 

the  22nd  of  April,  1851,  at  Whetstone,  in  the  county  of  out  wwrant, 

Middlesex,  on  a  false  and  unfounded  charge  of  furiously  ^i^^^^f* 

driving  a  horse  and  gig,  to  the  danger  of  the  passengers  ««?*  constable, 

,  _  -.      _  1  i.     ■     .  Tm     .  t»  "I  1       "^^  offend  in 

in  the  public  thoroughfare  at  Whetstone  aforesaid,  on  the  any  manner 
eaid  22nd  of  April,  1851,  and  for  conveying  the  plaintiff  '^^^^• 
&om  Whetstone  to  Bamet,  and  detaining  him  at  the  inacounty- 

T»  I'll  •  court  against 

polioe-stahon  at  Bamet,  upon  the  said  charge,  against  constables  for 
tte  ^mll  of  the  plaintiff."  SlT^liS^'S? 

to  custody  on  a 
{BfTOceedinginoivfl  causes,  whe-      term    as  to  the  conrt  or  judge  ialse  and  un- 

tlier  there  is  anything  in  wri-  may  seem  fit ;   and  aU  such  ^^"^,1^^^ 

'^ing  to  amend  by  or  not,  and  amendments  as  may  be  neces-  driving  a  borso 

'^^betlier  the  defect  or  error  be  sary  for  the  purpose  of  deter-  and  gig,  to  the 

^liAt  of  the  party  applying  to  mining  in  the  existing  suit  the  ^">8^  ^^  *^« 

caanend,  or  not ;  and  aJl  such  real  question  in  controversy  pnU^^^h- 

^jnendments  may  he  made  with  between  the  parties,  shall  be  way, — the 

without  costs,  and  upon  such     so  made."  L^i?*^*^C.'" 

'  *^  stating  his  case, 

admitted  that 

fi^ii  been  taken  befive  two  jnstioes,  convicted,  and  ftned  20f .,  and  that  he  had  paid 

%be  penalty,  and  had  not  taken  any  steps  to  impeach  the  validity  of  the  conviction.    The 

j-odge  therropon  aaked  the  defendants  if  they  oonld  prove  the   conviction ;  and  they 

m^coardSaoffy  put  in  an  i»rMminfl<i  copy,  which  stated  the  offence,  but  did  not  allege  that 

It  waa  committed  "  within  view  dt  the  constables."    The  judge,  being  of  opinion,  that, 

**  under  the  cizeimistancee^  the  conviotion  was  an  answer  to  the  plaintiff's  claim  for 

,"  directed  the  jury  to  find  for  t^  defendants: — Held,  a  misdirectioD. 
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1852.  The  cause  came  on  to  be  tried  by  a  jury  on  the  29th 

j^jgjjcj        of  August,  1851,  when,  several  preliminary  objections 
App.,         having  been  taken,  and  reserved,  the  plaintiff  proceeded 
lUsp.  '      to  open  his  case  in  person.     He  stated,  that,  on  the  22nd 
of  April,  1851,  between  10  and  11  o'clock  at  night,  the 
defendants  Gosling  and  Sumner  took  him  into  custody  on 
a  charge  of  furiously  driving  a  horse  and  gig,  to  the 
danger  of  the  passengers  in  the  public  thorougkGEure  at 
Whetstone  aforesaid,  being  the  taking  into  custody  in 
the   said  plaint   and   summons  mentioned;  that  such 
charge  was  false  and  unfounded;  that,  upon  the  last- 
named  defendants  charging  him  with  the  said  offence, 
and  b^ore  they  took  him  into  custody,  he  offered  to  in- 
form them  of  his  name  and  residence,  and  to  verify  the 
information  which  he  so  offered,  by  a  person  who  knew 
him,  and  who  resided  at  Whetstone ;  but  that  the  said 
two  defendants  refused  to  take  his  name  and  residence, 
or  the  said  card  which  he  so  offered;  and  that  they 
thereupon  took  him  into  ciistody  on  the  same  chai^ 
from  Whetstone  aforesaid  to  Bamet  aforesaid ;  that,  at 
their  request,  the  other  defendant  detained  him  at  the 
police-station  at  Bamet,  till  he  gave  bail  to  answer  the 
charge ;  that  the  charge  on  which  the  defendants  so  took 
him  into  custody  was  afterwards  heard  and  determined 
by  and  before  James  Dickins  and  Charles  Herbert  Cot- 
terell,  then  being  justices  of  the  peace,  who  then  had 
jurisdiction  so  to  hear  and  determine  the  same,  who  con- 
victed him  of  the  offence  wherewith  he  was  so  charged, 
and  fined  him  208. 

Upon  the  plaintiff^s  making  this  statement  of  his  hav- 
ing been  convicted  upon  the  said  charge,  the  attorney 
for  the  defendants  immediately  insisted,  on  their  behalf, 
that  the  plaintiff,  by  such  statement,  had  put  himself  out 
of  court. 

The  deputy-judge  then  inquired  whether  the  defend- 
ants were  in  a  condition  to  prove  the  conviction ;  where- 
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upon  an  examined  copy  of  the  record  thereof  was  piro-        1852. 
duced,  and  duly  proved.     It  was  as  follows : —  ; 

'' Metropolitan  Police  District,  and  county  of  Middle-         App., 
sex,  to  wit :  Be  it  remembered,  that,  on  the  28th  of         Keq>. ' 
April,  1851,  Walter  Justice,  of  &c.,  within  the  said  me- 
tropolitan police  district,  and  county  of  Middlesex,  is 
brought  before  us,  James  Dickins  and  Charles  Herbert 
Cotterell,  two  of  her  Majesty's  justices  of  the  peace  for 
the  said  county  of  Middlesex  and  county  of  Hertford, 
sitting  at  the  Bamet  petty-sessions  court,  within  the  me- 
tropolitan police  district,  and  said  county  of  Hertford, 
and  is  charged  before  us  with  having  on  the  22nd  of 
April,  1851,  at  the  parish  of  IlHnchley,  in  the  said  district 
and  county  of  Middlesex,  in  the  public  thoroughfEure 
there  situate,  then  and  there  fiiriously  driven  a  horse 
^  gig  along  such  thoroughfare,  to  the  common  dangw 
of  the  passengers  in  such  thoroughfieure ;  and,  it  appear- 
ing to  us,  James  Dickins  and  Charles  Herbert  CottereU, 
upon  the  oath  of  WiUiam  Gk)8ling  and  John  Sumner, 
credible  witnesses,  that  the  said  Walter  Justice  is  guilty 
of  the  said  offence,  we  do  hereby  adjudge  the  said  Walter 
Justice  to  forfeit  and  pay,  for  his  said  offence,  the  penalty 
of  209.^  to  be  applied  as  the  statute  in  that  case  made 
%]id  provided  directs.    Oiven  ilnder  our  hands  on  the 
clay  and  year  first  mentioned. 

(Signed)     ^'  James  Dickins, 

"  Charles  Herbert  Cotterell.'' 
The  plaintiff  admitted  that  he  had  paid  the  penalty  so 
^^judged  to  be  paid  by  him,  and  had  not  appealed  from 
^lie  said  conviction,  or  taken  any  other  step  to  impeach 
't^lie  validity  thereof. 

The  deputy-judge,  being  of  opinion,  that,  under  the 

csucnmstances  hereinbefore  mentioned,  the  conviction 

^"vvas  an  answer  to  the  plaintiff's  claim  for  damages,  di- 

:K^eeted  the  jury  to  find  a  verdict  for  the  defendants. 

The  j^flintiff,  being  dissatisfied  with  that  determi- 
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1852.  nation  and  direction  in  point  of  law^  appealed.    The 

j^^gTiOT  parties  not  agreeing  on  the  hcts,  the  case  was  stated  by 

App.,  the  deputy-judge. 


Besp. 


Sichmondy  for  the  appellant.    The  direction  of  the 
judge  of  the  county-court  was  clearly  wrong.     The  only 
evidence  to  sustain  the  defence^  was^  the  conviction. 
That,  however,  was  not  admissible  at  all :   it  is  no  more 
than  a  letter  from  the  justices  to  the  judge  of  the  county- 
court,  giving  their  opinion.    In  Phillips  on  Evidence, 
Vol.  2,  9th  edit.,  p.  28,  it  is  said, — "  Prom  the  rule  that 
verdicts  and  judgments  are  only  evidence  between  the 
same  parties,  it  follows,  as  a  consequence,  that  a  con- 
viction in  a  criminal  proceeding  cannot  be  admissible  in 
a  civil  action.     Where  the  conviction  has  actually  pro- 
ceeded on  the  evidence  of  the  party  seeking  to  make  use 
of  it,  the  receiving  of  the  conviction  would  be  allowing 
a  party  to  give  evidence  for  himself.     {Smith  v.  Rummens, 
1  Campb.  9 ;  Hathaway  v.  Barrow,  1  Campb.  151.)     Ac- 
cording to  some  authorities,  the  evidence  of  convictions 
is  rejected,  in  civil  suits,  on  the  ground  of  the  possibility 
that  the  conviction  might  have  proceeded  partly  on  the 
evidence  of  the  party  seeking  to  use  it.     But  it  seems 
now  settled,  that  the  evidence  is  inadmissible,  upon  the 
more  general  ground  of  want  of  mutuality  in  the  par- 
ties :  *'   see  the  judgment  of  Parke,  B.,  in  Blakemare  v. 
77k«  Glamorganshire  Canal  Company,  2  C.  M.  &  R.  139. 
To  render  a  judgment  conclusive,  the  parties  and  the 
matter  in  difference  must  both  be  the  same.     Here,  the 
parties  before  the  justices,  and  the  parties  to  the  action, 
were  essentially  different:    and  the  chai^  before  the 
justices  was  one  of  furious  driving,  the  chai^  before  the 
county-court  was  trespass  and  CEdse  imprisonment.     The 
conviction,  therefore,   even  if  admissible,  was  wholly 
irrelevant.      The  judge  treated  it  as  conclusive,   and 
would  not  allow  the  plaintiff  to  go  into  his  case.     The 
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statute  upon  which  the  conviction  is  founded^  is,  the        1852. 
2  &  8  Vict.  c.  47,  the  54th  section  of  which  enacts  *'  that       justice. 
eveiy  person  shall  be  liable  to  a  penalty  not  more  thfui         -^pp-* 
40s.,  who,  within  the  limits  of  the  metropolitan  police         Bop.  ' 
district,  shall,  in  any  thoroughfare  or  public  place,  com- 
mit any  of  the  following  offences," — amongst  others, 
''who  shall  ride  or  drive  furiously,  or  so  as  to  endanger 
the  life  or  limb  of  any  person,  or  to  the  common  danger 
of  the  passengers  in  any  thoroughffire.^^    Then  section  63 
enacts  "  that  it  shall  be  lawful  for  any  constable  belong- 
ing  to  the  metropolitan  police  district,   and  for  all 
persona  whom  he  shall  call  to  his  assistance,  to  take 
into  custody,  without  a  warrant,  any  person  who  within 
mew  of  such  constable  shall  offend  in  any  manner  against 
±hia  act,  and  whose  name  and  residence  shall  be  unknown 
±o  such  constable,  and  cannot  be  ascertained  by* such 
oonatable/^    It  was  not  shewn  here,  that  the  alleged 
offence  was  committed  trithin  view  of  the  defendants, 
or  of  either  of  them ;  so  that  the  statute  affords  no  jus- 
tification for  the  arrest.    To  justify  an  arrest,  without 
^warranty  under  this  act,  it  must  be  shewn  that  the  party 
"^raa  found  committing  the  offence  at  the  time  of  the 
apprehension :   Mathews  v.  Biddulph,  3  M.  &  6.  390, 
^  Scott,  N.  B.  54 ;  Simmons  v.  MiUingen,  ante.  Vol.  2, 
jp.  524. 

Enis,  oontriu    The  objection  that  it  was  not  shewn 
^Chat  the  offence  was  committed  within  view  of  the  con- 
stable was  not  made  at  the  trial,  and  therefore  is  not 
^pen  to  the  appellant  now.     {WiUiamSy  J.   It  suffi- 
^ently  appears    upon  the  statement  that  the  judge 
bedded  without  hearing  the  whole  case.     Maule,  J. 
*rhe  case  amounts  to  this,— The  plaintiff  was  taken  be- 
:^ore  the  justices,  and  convicted  on  a  false  charge ;  and, 
^pon  proof  of  the  conviction,  the  judge  of  the  county- 
coort  nonsuited  him.    Do  you  contend  that  the  case 
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JVBTICS, 
App., 

GkMLiNa, 
R«8p. 


shews  that  the  plaintiff  was  lawfully  taken  into  cus- 
tody ?]  Yes.  The  64th  section  of  the  statute  enacts 
"  that  it  shall  be  lawful  for  any  constable  belonging  to 
the  metropolitan  police  to  take  into  custody^  without  a 
warranty  all  loose^  idle^  and  disorderly  persons  whom  he 
shall  find  disturbing  the  peace^  or  whom  he  ahaU  have 
good  cause  to  suspect  of  having  committed,  or  being  about 
to  commit y  any  felony ^  misdemeanour^  or  breach  of  the 
peace,  and  all  persons  whom  he  shall  find^  between  sun* 
set  and  the  hour  of  eight  in  the  morning,  lying  or 
loitering  in  any  highway,  yard,  or  other  place,  and  not 
giving  a  satisfactory  account  of  themselves/'  The 
plaintiff  was  bound  to  shew  that  the  constables  had 
exceeded  their  duty.  [Maule,  J.  It  is  for  the  de- 
fendants to  justify  the  trespass  with  which  they  are 
charg^.] 


Per  Curiam, — ^The  appellant  is  clearly  entitled  to  a 
new  trial,  with  costs  of  the  appeal. 

Rule  accordingly. 


Feh.4u 

An  aflsiffti- 
ment  of  a  fe- 
lon's goods, 
bonA  fide  made, 
fer  a  good  con- 
sideration, after 
the  oommission 
day  of  the  as- 
nzes,  but  be- 
fore the  day 
npon  which  he 
was  actually 
tried  and  con- 
victed, will  pasB 
the  property. 


Richard  Whitaker  v.  Wisbey. 

±  HIS  was  an  action  of  trover  for  household  furniture, 
goods,  and  chattels.  Pleas, — not  guilty,  and  not  pos- 
sessed. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last 
Summer  Assizes  at  Huntingdon. 

The  plaintiff  claimed  the  goods  in  question  under  an 
assignment  thereof  made  to  him  by  his  brother,  Thomas 
Whitaker,  on  the  20th  of  March,  1851,  under  the  cir- 
cumstances hereinafter  mentioned.  The  defendant  was 
an  auctioneer  at  Cambridge,  wjio  had  sold  the  goods 
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under  the  dixectioin  of  the  corporation  of  Cambridge^        1852. 
who  claimed  to  be  entitled  to  them  as  grantees  of  felons'     Whitaxsb 
goods. 

Gteorge  and  Thomas  Whitaker^  the  father  and  brother 
of  the  plaintiff^  were  tried  and  convicted  of  arson^  at  the 
last  Spring  Assizes  for  Cambridge.  The  commission  day 
was  Wednesday^  the  19th  of  March ;  the  deed  of  assign- 
ment was  executed  by  Thomas  TVhitaker,  for  a  good 
consideration^  on  the  20th ;  and  the  prisoners  were  tried 
and  oomyicted  on  the  22nd. 

The  defendant  put  in  the  record  of  the  conviction  for- 
mally drawn  up,  the  caption  alleging  it  to  have  taken 
place  on  the  first  day  of  the  assizes,  viz.  the  19th  of 
March;  and  it  was  insisted  that  this  was  conclusive 
evidence  that  the  conviction  took  place  on  that  day,  and 
that  it  was  not  competent  to  the  plaintiff  to  shew,  that, 
in  point  of  £act,  the  conviction  was  after  the  date  of  the 
assignment. 

The  jury  having  found  that  the  deed  was  executed 
bon&  fid^  and  for  a  good  consideration,  the  learned  judge 
directed  a  verdict  to  be  entered  for  the  plaintiff,  reserving 
leave  to  the  defendant  to  move  to  set  it  aside,  and  to 
enter  the  verdict  for  him,  if  the  court  should  be  of 
Opinion  that  the  record  was  the  only  admissible  evidence 
to  shew  the  date  of  the  assignor's  conviction. 

Prendergast,  in  Michaelmas  Term  last,  accordingly 
obtained  a  role  nisi  to  enter  a  verdict  for  the  defendant 
Xipon  the  second  issue.  He  submitted  that  the  con- 
"^sriction  had  relation  to  the  first  day  of  the  assizes,  and 
"Chat  it  was  not  competent  to  the  plaintiff  to  shew 
"Chat  it  took  place  on  a  later  day.  He  dted  The  King 
'^.  Thurston,  1  Lev.  91,  Anonymous,  Case  ccciii,  1  An- 

^berson,  294,  Panter  v.  The  Attorney-General,  6  Bro. 

'Jf.  C.  486,   and  EoUe's  Alnridgment,  Execution  (Z), 

9L 18,  p.  892. 
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1852.  WorUedge  and  Bircham  now  shewed  cause.     So  £Eur  as 

Whitakiib"  regards  the  goods  of  felons^  it  is  dear  that  the  title  of 
«•  the  crown  only  relates  back  to  the  time  of  the  conviction. 

In  Hale's  Pleas  of  the  Crown^  Vol.  1^  p.  361,  it  is  said : 
"  The  goods  of  a  person  convict  of  felony  or  treason,  or 
put  in  exigent  for  the  same,  or  that  fled  for  these 
offences,  or  that  stands  mute,  are  forfeit  to  the  King. 
But  the  relation  of  these  forfeitures  refers  not  to  the 
time  of  the  offence  committed  or  to  the  time  of  the 
flight,  but  only  to  the  conviction,  or  to  the  time  pre- 
sented, or  to  the  time  of  the  exigent  awarded.     And 
therefore  an  alienation  made  by  the  felon  or  traitor,  or 
person  flying,  bon&  fide  and  without  fraud,  mesne  be- 
tween the  offence  or  the  flight  and  the  conviction,  or 
presentment  of  the  flight,  is  good,  and  binds  the  King : 
but,  if  fraudulent,  then  it  is  avoidable  by  the  statute  of 
13  Eliz.  c.  5.''    Again,  p.  365,— '*  By  the  statute  25 
E.  3,  c.  14,  where  a  party  is  indicted  of  felony,  the  pro- 
cess directed  by  that  statute,  is,  first,  a  capias,  and,  if  he 
be  not  found,  a  second  capias,  together  with  a  precept 
to  seize  his  goods,  and,  if  he  be  not  found,  then  an 
exigent,  and  the  goods  to  be  forfeit.     And  this  is  more 
than  a  simple  seizure,  such  as  was  before  at  common 
law ;  for,  if  the  party  came  not  in,  his  goods  are  forfeit 
upon  the  award  of  the  exigent;    and,  if  he  came  in, 
•     though  his  goods  be  saved,  yet  there  is  no  direction  for 
delivering  his  goods  upon  security;  but  it  seems  the 
sheriff  is  to  take  them  into  his  custody,  and  yet  out  of 
them  must  allow  sufficient  for  the  sustenance  of  the  pri- 
soner- and  his  family.     Quaere,  whether,  in  the  case  of 
such  a  seizure,  a  sale  for  a  valuable  consideration  before 
conviction  and  after  seizure  do  not  bind  the  King ;   as 
it  seems  it  doth  in  the  case  of  seizure  and  delivery  to 
the  Villata:    vide  Fleetwood's  Case,  8  Co.  Rep.  171. 
This  statute  extends  as  well  to  treason  as  to  felony,,  and 
yet  it  mentions  only  felony ;   and  therefore  at  this  day 
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the  exigent  goes  out  upon  the  second  capias  returned        1852. 
non  inventus^   as  well  in  treason  as  felony.     By  the  ''Z^r 
statute  of  1  Bic.  8^  c.  8^  it  is  enacted  'that  neither  «. 

aheriff,  &c.,  nor  other  person^  take  or  seize  the  goods  of 
any  person  arrested  or  imprisoned^  before  he  be  convict  of 
the  felony  according  to  the  law  of  England^  or  before  the 
Soods  be  otherwise  lawfully  forfeited^  upon  pain  of  for- 
feiting the  double  value  of  the  goods  so  taken.    Mr. 
Stamford  thinks  this  is  but  an  afSrmance  of  the  com- 
mon law,  only  that  it  gives  a  penalty;  but  it  seems  to 
"be  somewhat  more  than  so,  for,  this  prohibits  the  seizure 
of  the  goods  of  a  party  imprisoned,  though  he  were  also 
indicted,  but  not  yet  convicted,  where  unquestionably 
ilie  common  law  allowed  such  a  seizure,  as  is  before 
declared,  if  the  party  or  his  friends  did  not  secure  the 
^rthcoming  of  the  goods,  where  the  party  was  indicted.^' 
In  Perkins  v.  Bradley,  1  Hare,  219, — where  it  was  held, 
that  an  assignment  of  funds  by  a  prisoner  on  a  charge 
of  felony,  to  secure  payment  of  an  antecedent  debt,  and 
costs  to  be  incurred  in  his  defence,  was  established,  not- 
withstanding his  subsequent  conviction, — Sir  J.  Wigram, 
Y.  C,  says :  ''To  the  ai^ument,  that  a  colourable  alien- 
ation of  goods  by  a  person  under  a  charge  of  felony,  for 
the  purpose  of  avoiding  a  forfeiture,  would  be  fraudulent 
and  void  as  against  the  crown,  I  assent :  but  it  is  a  prin- 
ciple which  is  wdl  settled,  that,  in  the  case  of  goods  and 
chattels,  the  forfeiture  has  relation  only  to  the  time  of 
conviction :  Hawk.  P.  C,  b.  2,  c.  49,  §  §  13,  30.    The 
forfeiture   is  by  conviction:  Co.  Litt.  391.  a.:  a  rule 
which  is  inconsistent  with  the  proposition  that  aU  the 
prior  dealings  of  the  felon,  after  the  comnussion  of  the 
act,  or  after  he  was  under  the  charge  of  felony,  are  to  be 
overreached  by  his  subsequent  conviction.    This  condu- 
non  does  not  rest  merely  on  principle,  but  is  clear  upon 
several  authorities.     It  is  laid  down  by  Sir  W.  Black- 
itoney  4  Bl.  Comm.  887,  388,  that  the  accused  person 
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1852.        may  sell  his  gcfoda  for  the  sustenance  of  himself  and 
Whitadb"  fiunily  between  the  fact  and  conviction;  and  the  reason 
V-  he  assigns^  is,  that '  personal  property  is  of  so  fluctuating 

a  nature,  that  it  passes  through  many  hands  in  a  short 
time;  and  no  buyer  could  be  safe,  if  he  were  liable  to 
return  the  goods  which  he  had  fairly  bought,  provided 
any  of  the  prior  vendors  had  committed  a  treason  or 
felony ;  yet/  it  is  added,  '  if  they  be  oollusively,  and  not 
bon&  fide,  parted  with,  merely  to  defraud  the  crown,  the 
law  (and  particularly  the  statute  13  Eliz.  c.  5)  will  reach 
them/  ^'  It  is  dear,  tiierefore,  that  the  accused  may, 
by  a  bon&  fide  assignment,  convey  his  goods  after  the 
commission  of  the  felony ;  and  there  is  no  authority  for 
saying  that  his  right  so  to  assign  ceases  on  the  commis- 
sion day  of  the  assizes.  Suppose  the  party  not  in  cus- 
tody, or  the  ofience  not  committed,  imtil  after  the  com- 
mission day,  could  it  be  said  that  a  conviction  on  a  sub- 
sequent day  would  have  relation  back  so  as  to  avoid  a 
bon&  fide  conveyance  by  the  felon  before  he  was  taken 
or  before  the  ofience  was  committed  ?  The  forfeiture  as 
to  lands,  relates  back  only  to  the  day  of  the  ofience  com- 
mitted,— (1  Wms.  Saund.  363,  n.  (c), — so  that  the  doc- 
trine contended  for  on  the  other  side,  if  carried  to  its  fall 
extent,  would  cause  a  confiict  between  the  two  cases,  of 
lands  and  goods.  There  is  no  case  to  be  found  that  is 
exactiy  parallel  in  its  circumstances  with  the  present. 
In  Jones  v.  Askwrt^  Skinner,  357,  the  conveyance  was 
found  to  be  fraudulent ;  and  in  Sliaw  v.  BraUy  1  Starik. 
N.  P.  C.  319,  the  deed  was  executed  before  the  com- 
mencement of  the  assizes.  Though  the  conviction  is 
not  traversable,  it  is  perfectiy  competent  to  the  plaintiff 
to  shew  the  time  at  which  the  trial  actually  took  place. 
That  the  assize  is  all  one  day  is  a  mere  fiction  of  law ; 
and  the  court,  as  Lord  Mansfield  said  in  Johnson  v. 
SmUh,  2  Burr.  950,  963, 1  W.  Blac.  207,  215,  ''  wiU  not 
endure  that  a  mere  form,  or  fiction  of  law,  introduced 
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far  the  sake  of  justice^  should  work  a  wrongs  contrary  to       1852. 

the  real  truth  and  substance  of  the  thing;  and  they  "T^ 

have  for  one  hundred  and  fifty  years  uniformly  held,       ^^  «^. 

that^  where  it  became  material  to  distinguish^  they 

^wonld  consider  the  day  when  the  writ  was  taken  out,  as 

the  substance,  and  the  teste  as  the  farm.^^    "  In  fictione 

juris  semper  sequitas  existit  :'^  11  Co.Bep.51.   In  the  3rd 

$,  c.  104,  p.  230,  Lord  Coke  cites  the  following 

-''At  twelfe  sessions  of  the  peace  holden  at  Nor- 

^wich,  for  the  county  of  Norfolk,  anno  82  EUz.,  one  Syer 

indicted  of  burglary  supposed  to  be  committed  1  Au- 

d,  anno  81  Eliz.,  whereunto  Syer  pleaded  not  guilty. 

-And,  upon  the  evidence  it  appeared  that  the  burglary  was 

€5ommitted  1  Septemb.  anno  81  Eliz.,  so  as  at  the  time 

alleged  in  the  indictment,  there  was  no  buiglary  done : 

waiA  it  was  conceived  that  the  very  true  day  in  the  in- 

^Uctment  was  necessarytobe  set  down  in  the  indictment, 

womBl  so  avoid  fooffments,  leases,  &c.,  for  that,  as  it  was 

^xmceived,  the  feoffee,  lessee,  &c.,  when  the  attainder  is 

^cipon  a  verdict,  should  not  falsify  in  the  time  of  the 

felony :  and  thereupon  the  jury  found  Syer  not  guilty. 

.And  at  the  same  sessions  Syer  was  again  indicted  for 

"tihe  same  burglary  done  1  Septembris,  anno  81  Eliz., 

^^hen  in  truth  it  was  done.   And  he  that  gave  the  charge 

mt  that  sessions  doubted  whether  upon  this  matter  Syer 

Toaight  plead  auter  foitz  acquite  for  the  same  burglary; 

and  thereupon  he  stayed  the  proceeding  against  him, 

snd,  the  assises  being  at  hand,  he  acquainted  the  justices 

of  assise,  Wray,  C.  J.,  and  Peryam,  J.,  with  this  case, 

and  with  the  doubts  conceived  thereupon ;  who  answered 

liim,  that  the  like  case  had  then  been  lately  propounded 

liy  Peryam,  J.,  to  all  the  justices  of  England ;  and  by 

them  three  points  were  resolved,     1.  That  the  crown 

was  not  boond  to  set  down  the  very  day  when  the  trea- 

«m,  felony,  &c.,  was  done,  but  the  day  set  down  in  the 

indictmoit  being  before  or  after  the  offence  done,  the 

VOL.  xn, —  c.  B.  E 
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1852.        jiuy  ought  to  find  him  guilty,  if  the  truth  of  the  case  be 
Whitaxbb"  ^'  *^^'  if  it  be  alleged  before  the  oflfence  done,  to  find 
9'  the  day  when  it  was  done  in  rei  veritate,  for,  they  are 

sworn  ad  yeritatem  dicendam,  and  then  the  forfeiture  shall 
relate  but  to  the  day  in  the  verdict,  which  was  the  day 
of  the  offence  done,  and  not  to  the  day  in  the  indictment : 
2.  That,  if  the  triers  find  the  offender  guilty  generally, 
yet  the  feoffee  or  lessee,  &c.,  if  the  offence  be  alleged  in 
the  indictment  before  it  was  done,  to  their  prejudice, 
may  falsifie  in  the  time,  but  not  for  the  offence ;  for, 
seeing  the  crown  is  not  bound  to  set  down  the  very  just 
day  when  the  treason  or  felony,  &;c.,  is  done,  and  that 
the  triers  have  chief  regard  and  respect  of  the  offence 
itselfe,  God  forbid  but  that  the  subject  might  falsifie  as 
eonceming  the  time  of  the  offence :  3.  If  the  offender 
be  foimd  not  guilty,  he  in  that  case  might  plead,  upon  a 
new  indictment,  auter  foitz  acquite :  and  so  Syer,  in  the 
case  aforesaid,  did,  and  was  thereupon  di§charged  accord- . 
ing  to  the  said  resolutions/'  There  are  many  authorities 
to  shew  that  legal  fictions  are  not  allowed  so  as  to  work 
injustice ;  see  Butler  and  Baker^s  Case,  8  Co.  Rep.  26, 
28.  b. ;  Hynde^s  Case,  4  Co.  Rep.  70.  b. ;  Huys  ▼. 
Wright,  Yelv.  35 ;  Morris  v.  Pugh,  3  Burr.  1242,  1  W. 
Blac.  812,  320,  where  Lord  Mansfield  said,  "  Fictions 
of  law  hold  only  in  respect  of  the  ends  and  purposes  for 
which  they  were  invented;  when  they  are  urged  to  an 
intent  and  purpose  not  within  the  reason  and  policy 
of  the  fiction,  the  other  party  may  shew  the  truth  ;'* 
Bennett  y.  Isaac,  10  Price,  154;  Lyttleton  v.  Cross,  8 
B.  &  C.  317,  5  D.  &  R.  175.  Abbott,  C.  J.  in  the  last- 
cited  case,  says, — "  It  is  a  general  rule,  that,  where  it  i 
for  the  interest  of  the  party  pleading,  to  shew  that  a 
Deeding  did  not  take  place  at  the  precise  time  when 
fiction  of  law  it  is  supposed  to  have  happened,  it  is  com 
petent  for  him  to  do  so.  Where  a  bill  is  filed  agains: 
an  attorney  in  vacation,  which  by  fiction  of  law  is  sui 


16  VICTOELL  61 

posed  to  take  place  in  term^  it  is  competent  to  the  party        1852. 
filing  the  bill  to  shew  the  very  day  when  the  bill  was     whitaxer 
filed.     And  so  in  the  case  of  writs,  which  are  supposed  ^' 

WiSBKT. 

to  issue  in  term,  it  is  competent  to  a  party  to  shew  the 

time  when  they  actually  issued,  if  that  be  necessary,  in 

order  to  avail  himself  of  the  statute  of  limitations.^' 

That  case  goes  the  full  length  of  this  case.    For  the  pur- 

poee  of  doing  substantial  justice,  the  coiurt  will  notice  the 

fraction  of  a  day :  ScMer  v.  Ldghy  4  Campb.  197 ;  Thomas 

^.  Desanges,  2  B.  &  Aid.  586.     In  Roe  d.  Wrangham  v. 

Jersey  J  8  Wils.  274,  the  court  say :  ''  It  is  said  there  is 

xio  fraction  th  a  day,  but  this  is  a  fiction  in  law,  fictio 

joiiB  neminem  laedere  debet,  but  aid  much  it  may ;  and 

'tiiis  is  seen  in  all  matters  where  the  law  operates  by 

^^elation,  and  division  of  an  instant,  which  are  fictions  in 

law.''     [WUUatns,  J.    Is  this  a  question  of  fiction  or 

:velation  at  aU?    Is  not  the  real  question  whether  or  not 

"tiie  record  is  so  drawn  as  to  estop  you  ?     Suppose  it  had 

\3fy  mistake  stated  a  conviction  at  an  antecedent  assise, 

«x>uld  you  have  averred  against  that?]     It  is  submitted 

^that  we  might.    [Maule,  J.   You  say  you  are  not  averring 

^igainst  the  record  at  all :  the  court  knows  that  an  assise 

day  consists  of  several  natural  days.]    Precisely  so.  The 

adjournment  ought  to  have  been  entered  on  the  record : 

S  Hale,  P.  C.  24.    The  plaintiff  is  not  to  be  prejudiced 

lyy  the  omission  to  do  so. 

Prendergast  and  (yMalley,  in  support  of  the  rule. 

Until  the  record  was  put  in,  there  was  no  legal  evidence 

of  the  trial  and  conviction :  and  it  was  not  competent  to 

ihe  plaintiff  to  contradict  what  appeared  upon  the  face 

of  the  record.    In  1  Phillipps  on  Evidence,  10th  edit,  p* 

441,  it  is  said :  "  Parol  evidence  is  not  admissible  of  the 

^y  on  which  a  cause  came  on  to  be  tried,  because  it  is 

matter  of  record,  and  ought  to  be  proved  as  such ;"  for 

^bich  is  cited  the  ruling  of  LordEUenborough  in  Thomas 

b2 


WlBBET. 
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1852.       V.  Ansley,  6  Esp.  N.  P.  C.  80.     [Maule,  J.  That  aaiho- 
Whitaxxe"  ^^  would  have  been  more  to  the  purpose^  if  the  record 
«•  had  been  produced^  shewing  that  the  trial  took  place  on 

the  first  day  of  the  sittings^  and  Lord  EUenboroogh  had 
refused  to  allow  evidence  to  be  given  that  the  cause  was 
in  fact  tried  at  a  later  day.]  In  Pope  v.  Foster,  4  T.  B* 
590^  the  court  say^  ^'  that  a  party^  in  stating  the  pro^ 
ceedings  at  Nisi  Prius^  might  allege  that  the  trial  was 
had  on  the  first  day  of  the  sittings,  although  in  fact  it  was 
had  on  a  subsequent  day  of  the  same  sittings,  the  whole 
sittings  being  in  law  but  one  day.''  But,  in  the  sabse- 
quent  case  of  Purcell  v.  Macnamara,  9  E&st,  157,  that 
case  seems  to  have  been  overruled,  upon  a  ground  which 
fully  bears  out  the  present  argument, — see  the  jndg« 
ments  of  Lawrence  J.,  and  Le  Blanc  J.  In  Hawkins's 
Pleas  of  the  Crown,  Vol.  1,  p.  195,  s.  15,  it  is  said,— 
'^  It  is  to  be  observed,  that,  where  persons  being  present 
in  a  court  of  record,  are  committed  to  prison  by  such 
court,  the  keeper  of  the  gaol  is  bound  to  have  them  always 
ready,  whenever  the  court  shall  demand  them  of  him ; 
and,  if  he  shall  fail  to  produce  them  at  such  demand, 
the  court  will  adjudge  him  guilty  of  an  escape,  without 
any  further  inquiry,  unless  he  have  some  reasonable 
matter  to  allege  in  his  excuse, — ^as,  that  the  prison  was 
set  on  fire,  or  broken  open  by  enemies,  &c. ;  fbr^  he 
shall  be  concluded  by  the  record  of  the  commitment  to 
deny  that  the  prisoners  were  in  his  ciLstody"  An  act  of 
parliament  which  is  to  take  efiect  '^  from  and  after  the 
passing  of  the  act,''  was  held  to  operate  by  legal  relation 
from  the  first  day  of  the  session :  Panter  v.  The  Attorney^' 
General,  6  Bro.  P.  C.  486 ;  Latless  v.  Holmes,  4  T.  B. 
660.  To  remedy  the  inconvenience  which  was  found  to 
arise  from  this  relation,  it  was  found  necessary  to  pass 
an  act ''  to  prevent  acts  of  parliament  from  taking  efiect 
from  a  time  prior  to  the  passing  thereof," — 33  G.  3,  c. 
13.    Lord  Holt,  in  St.  Afidreu/s  Holbom  v.  St.  Clement 
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J)ane9y  2  Salk.  606,  says,  ''the  sessions,  as  well  as  tlie  1852. 

-t^rm,  is  but  one  day  in  law/'    No  evidence  could  be  whitakkb" 

^iTen,  therefore,  to  contradict  the  record,  by  shewing  «• 
-tJiat  the  party  was  convicted  after  the  day  on  which  the 


commenced.  ''  All  matters  of  record,  in  respect  of 
tiieir  highness,  are  presumed  in  law  to  carry  in  them- 
selvea  absolute  truth/'    Plowd.  Com.  491  a.    The  same 
doctrine  of  relation  applies  to  judgments  at  common 
law,  which  relate  to  the  first  day  of  term,  though  deli- 
vered after :  2  Wms.  Saund.  9  b,  n.  (5) .    Hynde's  Case, 
4  Co.  Bep.  70,  is  ako  an  authority  to  shew  that  "  an 
averment  cannot  be  taken  to  contradict  anything  within 
-the  record."    In  Lord  Porchester  v.  Peirie,  3  Dougl. 
S61,  where  the  authorities  were  much  considered.  Lord 
3Iansfield  says:   ''It  is  an  antient  and  fundamental 
miaxim,  that  judgments  and  acts  of  parliament  are  of  the 
£rst  day  of  the  term  or  of  the  session.   As  to  judgments, 
£ir  the  sake  of  a  lien  on  land,  an  exception  has  been  in- 
^troduoed  by  statute,  (a)    A  fiction  shall  not  be  contra* 
gUcied,  in  order  to  defeat  the  ends  of  that  fiction ;  but  it 
3nay  be  contradicted,  if  its  objects  are  not  thereby  de- 
«troyed«"    And,  in  delivering  the  ultimate  judgment  of 
the  court,  his  Lordship  says :  ''  It  is  laid  down  in  John- 
son  v.  Smith,  2  Burr.  950, 1  W.  Bl.  207,  that  judgments 
shall  be  complete,  and  shall  bind,  to  all  intents  and  pur- 
poses, by  relation.    This  is  the  rule  of  the  common  law, 
and  no  authority  can  be  found  to  contradict  it.    In 
Standfard  v.  Cooper,  Cro.  Car.  102,  a  sci.  fa.  was  brought 
on  a  judgment  in  debt  obtained  in  Hilary  Term ;  the 
defendant  pleaded  a  statute  acknowledged  the  22nd  of 
January ;  and,  on  demurrer,  it  was  adjudged  that  the 
judgment  related  to  the  essoin  day.    That  was  a  very 
strong  case,  for,  the  statute  was  acknowledged  on  the  day 
before  the  first  day  of  the  term,  and  the  court,  which  is 

(«)  ao  Car.  2,  c  3,  ss.  18, 14^  16. 
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1852.        bound  to  take  notice  of  its  own  proceedings^  must  know 

WhttakkbT"  *^^  ^^  *^*^*  *^®  judgment  could  not  be  given  till  the 
23rd  of  January^  and,  consequently,  was  subsequent  to 
the  statute.  They  held,  however,  that  the  l^al  fiction 
and  relation  should  prevail  against  the  truth  and  fact  of 
the  case.  In  Gerrard  v.  Norris,  Latch,  53,  the  plaintiff 
was  in  under  an  el^t,  the  judgment  being  given  crastin. 
Trin.,  which  was  the  20th  of  June.  The  defendant 
claimed  by  virtue  of  an  extent  under  a  statute  of  the 
same  term,  but  earlier,  viz.  the  20th  of  June.  The 
reporter  adds,  he  heard  that  it  was  adjudged  that  the 
plaintiff  had  the  better  right,  because  he  claimed  to 
be  in  imder  a  judgment,  and  all  the  term  is  only  one 
day  in  law.  In  that  case,  the  attempt  was,  to  make  a 
firaction  of  a  day ;  and  the  defendant  pleaded  that  his 
statute  was  before  the  judgment,  but  the  court  would 
not  allow  it.  In  Miller  v.  Bradley,  8  Mod.  189,  the 
defendant  moved  to  have  the  execution  set  aside,  because 
the  judgment  on  which  it  was  taken  out  was  not  really 
a  judgment  till  the  morrow  of  the  Holy  Trinity,  and  so 
was  not  sufficient  to  warrant  the  issuing  of  the  execution ; 
but  the  court  said  that  it  was  a  judgment  of  the  first 
day  of  the  term  in  which  it  was  obtained,  by  relation. 
It  must,  fi-om  the  argument,  have  been  sworn  that  the 
judgment  was  not  in  truth  and  in  fact  given  till  the 
morrow  of  the  Holy  Trinity :  but  the  court  held,  that, 
though  the  &ct  appeared,  the  legal  relation  must  prevail.'' 
Upon  the  same  principle,  it  was  held,  in  Jacobs  v.  Mini- 
coni,  7  T.  B.  31,  that  the  death  of  the  defendant  between 
the  commission  day  and  the  day  of  trial,  is  not  a  ground 
for  setting  aside  the  verdict  for  the  plaintiff,  (a) 
[^Maule,  J.  The  real  reason  for  that  is  given  in  the 
case  in  Salkeld,  which  is  referred  to,  viz,  that  it  is  a 
remedial  law,  and  to  be  construed  so  as  to  further  it] 

(a)  As  to  sittings  in  term,  see  Taylor  v.  Harris,  3  B.  &  P.  549. 


V. 
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In  Qreemvay  v,  Fisher,  7  B.  &  C.  486,  1  M.  &  E.  380,  1852. 
where  a  verdict  in  trover  was  obtained  in  vacation  against  ""wmTAKraT 
a  trader,  who,  after  the  first  day  of  the  next  term,  but 
before  final  judgment  was  signed,  became  bankrupt, — 
it  was  held  that  final  judgment  signed  afterwards  during 
the  same  term,  related  to  the  first  day  of  the  term,  and 
that  the  debt  thereby  created  was  barred  by  the  bank- 
rupt's certificate.  In  Rex  v.  Shaw,  B.  &  B.  C.  C.  526, 
it  was  held,  that,  if  the  record  of  the  conviction  of  a 
prisoner  is  produced  by  the  proper  officer,  no  evidence 
is  admissible  to  dispute  what  it  states.  Where  fictions 
of  kw  operate  hardship,  the  inconvenience  resulting  from 
a  rigid  adherence  to  the  strict  rule  of  law  is  in  many 
cases  aided  by  amendments :  Ladd  v.  Amaboldi,  1  C.  & 
J.  97 ;  The  King  v.  Carlile,  2  B.  &  Ad.  362,  971.  But 
this  is  not  a  case  in  which  the  court  would  allow  an 
amendment  to  defeat  the  policy  of  the  law. 

Mauls,  J.  This  case  has  been  argued  before  us  in 
a  very  learned  and  elaborate  manner :  every  authority 
which  could  have  the  remotest  possible  bearing  upon  the 
subject,  has  been  referred  to :  but  I  must  own  that  I 
have  not  throughout  entertained  the  slightest  doubt.  The 
action  was  in  trover,  to  which  there  was  a  plea  of  not 
possessed.  The  plaintiff  claimed  the  goods  in  question 
under  a  deed  of  assignment,  executed  on  the  20th  of 
March,  1851,  by  Thomas  Whitaker,  the  plaintiff's  bro- 
ther. It  appeared,  that  Thomas  Whitaker,  the  assignor, 
and  Gteoi^  Whitaker,  his  father,  were  tried  and  con- 
victed of  felony  at  the  last  Spring  Assizes  for  the  county 
of  Cambridge ;  that  the  commission-day  of  the  assizes 
was  the  19th  of  March ;  and  that  the  trial  and  convic- 
tion of  the  prisoners  took  place  on  the  22nd.  The  sub- 
stantial defendants  in  this  action,  were,  the  corporation 
of  Cambridge,  who  claimed  as  grantees  of  the  goods  and 
chattels  of  felons  convict,  ftc.    It  was  found  by  the  jury 
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1852.        that  the  conyeyance  under  which  the  plaintiflf  claimed 
Whitazxe"  ^^  executed  bon&fide  and  for  a  yaloable  consideration ; 
^-  and  he  had^  no  doubt^  a  good  title^  unless  it  was  taken 

away  by  Hie  assignor's  conviction.  The  record  of  the 
conviction  was  produced  by  the  defendant^  drawn  up  pro- 
bably at  his  instance :  and  it  was  insisted^  that,  inasmuch 
as  the  assizes  commenced  on  the  19th  of  March,  and  the 
record  in  point  of  form  shewed  that  all  that  was  done  at 
these  assizes  took  place  on  that  day,  it  was  not  competent 
to  the  plaintiff  to  give  parol  evidence  that  the  conviction 
in  point  of  fact  took  place  on  the  22nd,  for,  that  would 
be  to  contradict  the  record.  The  record  of  the  convic* 
tion  b^ins  with  a  caption,  that,  at  a  certain  assize  held 
on  the  19th  of  March,  1851,  at  &c.,  the  jury  presented 
so  and  so ;  and  thereupon  it  is  considered,  &c.  I  find 
no  allegation  that  the  thing  took  place  on  the  particular 
day,  except  as  above  mentioned.  It  must  be  intended 
that  the  conviction  took  place  at  the  assizes ;  and  it  must 
be  intended,  if  it  is  not  competent  to  the  plaintiff  to 
shew  the  contrary,  that  the  assizes  began  and  ended  aa 
the  19th  of  March.  The  record  is,  no  doubt,  evidence  of 
the  matters  stated  in  it.  But  the  question  is,  whether, 
where  the  assizes  continue  for  several  days,  it  may  not  be 
shewn  that  in  point  of  fact  the  trial  and  conviction  did 
not  take  place  until  the  22nd.  I  apprehend  that  it  may, 
consistently  with  every  principle  of  law,  and  every  d^ 
cided  case.  It  is  perfectly  well  known,  and  is  indeed 
matter  of  judicial  cognizance,  that  the  assizes  may,  with 
or  without  adjournment,  continue  beyond  a  day,  and,  so 
continuing,  may  without  any  impropriety  be  described 
as  it  is  described  on  this  record.  There  is  no  necessity 
for  stating  any  adjournment  from  day  to  day.  But,  is  it 
to  be  said,  that,  because  the  proper  form  of  describing  the 
assizes,  is,  to  describe  them  as  being  held  on  the  com« 
mission  day,  the  plaintiff  is  therefore  barred  firom  shew- 
ing the  actual  &ct  ?    It  is  said,  that,  by  offering  evidence 
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to  sliew  that  the  oonTiction  took  pkoe  on  the  iZni,  the        1862. 
]damtiff  was  offering  to  prove  something  inconsistent     wwitaxbT 
with  and  contradictorj  to  the  record.    That  is  a  fiallacy.  ^* 

He  does  not  shew  anything  inconsistent  with  the  record. 
No  doubt^  it  would  primfi  facie  be  intended  that  the  as- 
aises  in  question  finished  as  wdl  as  began  on  the  19th 
of  March :  but  that  expression  is  capable  of  meaning  that 
the  assixes  continued  beyond  the  one  natural  day ;  and^ 
when  you  allege  that  the  conyiction  actually  occurred  on 
the  22nd^  you  are  not   shewing  that  it  did  not  take 
place  cm  the  19th^  in  the  sense  in  which  it  is  so  stated  in 
^he  record^ — viz.  that  the  assizes  commenced  on  the 
loth,  and  that  the  conviction  took  place  during  the  con^ 
-feinuance  of  those  assizes.     There  is  no  more  inconsis- 
^fcency  in  that,  than  there  would  be  in  shewing  that  the 
csonyietion  took  place  at  a  particular  hour  on  the  19th ; 
and  I  apprehend  nobody  would  deny  that  that  might  be 
mbBwn,  if  necessary.    That  is  the  real  principle  upon 
I  think  we  are  bound  to  decide  this  case :  and  it 
quite  reconcileable  with  the  doctrine  as  to  fictions  of 
'MtLW,  which  are  nerer  permitted  to  prevail  against  justice. 
3n  Roe  d.  Wrangham  v.  Hersey,  8  Wils.  274^  it  is  said^ 
— "  By  fiction  of  law^  the  whole  term^  the  whole  time  of 
"the  assizes^  and  the  whole  session  of  parliament^  may  be, 
and  sometimes  are,  considered  as  one  day ;  yet  the  mat- 
^ter  €i  fact  shall  overturn  the  fiction,  in  order  to  do  jus* 
tioe  between  the  parties.'^    This  can  hardly  be  called  a 
fiction  of  law :  it  is  rather  a  legal  phrase  which  compre- 
hends every  day  of  the  assizes.     Several  other  cases  have 
been  cited  to  shew  that  the  whole  term  is  in  law  consi* 
dered  as  one  day:  but  it  is  not  so  for  all  purposes, 
otherwise  there  could  not  have  been  several  return  days. 
The  relation  to  the  first  day  of  the  term  is  in  most  cases 
matter  of  direct  operation  of  law,  and  not  of  fiction. 
Thus,  a  judgment,  Ihou^  signed  on  the  last  day  ai  the 
term,  operates  and  takes  effect  firom  the  first  day.    In 
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1852.        this  there  is  nothing  inconsistent  or  incongraous.     So, 
Whitaibb     an  execution  has  relation  back  to  a  particular  time,— 
^  ^'  now,  to  the  time  of  its  delivery  into  the  sheriflF's  hands. 

So,  in  the  case  of  bankruptcy,  the  property  vests  in  the 
assignees  by  relation  from  the  act  of  bankruptcy.  That 
is  the  nature  of  the  relation  to  the  first  day  of  term.  In 
the  case  of  acts  of  parliament,  it  had  been  judicially  de- 
termined, that^  in  the  absence  of  any  particular  provision 
for  its  commencement,  every  act  of  parliament  passed  in 
a  session  took  effect  from  the  first  day  thereof.  It  was 
perfectly  competent  to  the  legislature  to  alter  that  rela- 
tion. Therewasnoquestionof  fiction  of  law.  Upon  the 
broad  general  principle  that  the  truth  is  always  to  pre- 
vail against  fiction,  and  that  there  is  here  no  contradic- 
tion in  substance  to  what  is  stated  upon  the  record 
which  was  produced,  the  case  of  the  plaintiff  seems  to 
me  to  be  unanswered. 

The  last  point  is  perfectly  new,  and  it  is  so  startling 
that  I  do  not  apprehend  it  will  ever  become  old.  No 
doubt,  it  is  competent  to  the  law  to  say  that  the  pro- 
perty of  felons  shall  be  forfeited  from  the  first  day  of  the 
assizes.  But  the  law  has  not  said  so.  The  jury  in  this 
case  have  expressly  found  that  the  conveyance  to  the 
plaintiff  was  bon&  fide,  and  for  a  valuable  consideration. 
If  the  argument  urged  on  behalf  of  the  defendant  were 
to  prevail,  the  effect  might  be, — in  a  place  like  Liver- 
pool, for  instance,  where  the  assizes  frequently  continue 
for  three  weeks, — that  a  prisoner  might  be  convicted 
of  a  felony  committed  after  the  commencement  of  the 
assizes,  and,  supposing  him  to  be  a  trader,  all  dealings 
with  him  in  the  interim,  even  before  the  offence  com- 
mitted, would  be  invalidated.  I  cannot  think  the  law 
could  sanction  so  manifest  an  absurdity. 

For  these  reasons,  I  think  the  rule  to  enter  a  verdict 
for  the  defendant  upon  the  issue  on  not  possessed,  should 
be  discharged. 
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Williams^  J.     I  am  entirely  of  the  same  opinion.     I        1852. 
agree  with  my  Brother  Maule^  that  the  counsel  for  the     whitakbb 
defendant  have  cited  every  case  that  oonld  be  brought       wibbey 
to  bear  upon  this  case ;  and  I  say  this^  because^  in  the 
interval  between  the  commencement  and  the  conclusion 
of  the  argument^  I  have  been  unable  to  discover  any 
authorities  which  could  throw  any  additional  light  upon 
the  question.    It  is  said  that  we  are  not  at  liberty  to  act 
apon  the  truths  but  that  we  are  constrained  by  a  positive 
role  of  law  to  hold  that  the  conviction  of  the  prisoners 
took  place  on  the  first  day  of  the  assize.     If  the  ail- 
ment is  weU  founded^  the  doctrine  must  equally  apply  to 
bonft   fide  purchases  made   under  the   circumstances 
alluded  to  by  my  Brother  Maule.    The  consequences 
are  so  absurd  as  to  induce  one  to  doubt  the  soundness 
of  the  rule  suggested.     I  agree  with  my  Brother  Maule 
in  thinking,  that,  though  for  some  purposes  the  whole 
assizes  and  the  whole  term  are  to  be  considered  as  one 
legal  day,  the  court  is  bound,  if  required  for  the  pur- 
pose  of  doing  substantial  justice,  to  take   notice  that 
such  l^al  day  consists  of  several  natural  days,  or  even  of 
a  firaction  of  a  day.    I  therefore  think  it  was  competent 
tx>  the  plaintibBf  in  this  case  to  shew  that  the  assignor's 
conviction  actually  took  place  on  a  day  posterior  to  the 
^te  of  the  assignment,  and  that,  to  do  so,  was  not  in  any 
degree  to  contradict  the  record. 

Bule  discharged. 
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1852. 


hh,  6.  William  Beer  v.  Adam  Wabeen  Beer. 

Thestatafceof  X  HIS  was  an  action  of  account.  The  declaration 
apportionmCTit,  gt^ted  that  one  Thomas  Beer  was  seised  in  his  demesne 

4  W .  4,  c  22, 

does  not  apply    as  of  fee  of  and  in  one  undivided  moiety  or  half  part,  the 

as  between  the       -i*.  •a_rj.T_j''jji»        j*         ^  '        i 

personal  repre-  whole  m  moieties  to  DC  divided,  of  and  m  certain  closes 
the*h^r*of^  ^^  pieces  or  parcels  of  land,  with  the  appurtenances,  to 
tenant  in  fee.     ^t,  Cribhouse  Common,    Inner  Cribhouse  Common, 

a.  and  B., 

tenants  in  com-  Lowcr  FuTzcy  Piece,  Higher  Furzey  Piece,  and  Little 
EMde™  jokit  Common,  situate  in  the  parish  of  Leigh,  in  the  county  of 
demise  of  land    Dorset,  and,  being  so  seised  of  and  in  one  undivided 

to  C,  with  a  ,  ,i/»  1         ii*  ••  "iT-ji^ 

general  redden-  moiety  or  half  part,  the  whole  m  moieties  to  be  divided, 
iM°towh^'  of  and  in  the  said  closes  or  pieces  or  parcels  of  land, 
the  mit  was  ^^jj  i]^q  appurtenances,  as  aforesaid,  he  the  said  Thomas 
died  on  the        Beer  afterwards,  to  wit,  on  the  8th  of  March,  1848,  died 

15th  of  March.        .     j  .  i_  o        t  j      -i        "i_     xi.  •  j         j  • 

1848,  and  B.  seiscd  thereof ;  whereupon  and  whereby  the  said  undi- 
recaved  the       vided  moiety  or  half  part  of  and  in  the  said  closes  op 

half-years  rent      ^  ''  ^         ^ 

doe  at  the  fbl-  pieces  or  parcels  of  land,  with  the  appurtenances,  then 
r^lTess  llf.  descended  and  came  to  the  plaintiff,  as  son  and  heir  of 
^1  ^^^  ^fv    one  William  Beer,  who  was  brother  of  the  said  Thomas 

deducted  as  the  * 

share  of  A.'s  Beer ;  and  thereby  he  the  plaintiff  then  became,  and  from 
period  hetween  thcncc  for  a  long  spacc  of  time,  to  wit,  hitherto,  was 
^cft^^thT^  seised  of  and  in  the  same  imdivided  moiety  or  half  part, 
half-year's  rent  the  wholc  in  moictics  to  be  divided,  of  and  in  the  said 

hecame  due : — 

Held,  that,  al-  closes  or  picccs  or  parcels  of  land,  with  the  appurten- 
wo'IS^of  the  *^ces,  in  his  demesne  as  of  fee ;  and  the  defendant,  dur- 
demise  were       ing  aU  the  time  aforesaid,  held  the  said  closes  or  pieces 

'^f  Sho  *"  ?"^  ""^  ^"'^'  "^'^  *^'  appurtenances,  with  the 
rentfokowed      plaintiff,  as  tenants  in  common :  and  the  defendant  had 

the  reversions ; 

and,  consequently,  that  the  heir  of  A.  was  entitled  to  the  moiety  of  the  half-year's  rent 
accruing  at  Lady -Day,  1848,  and  might  maintain  an  action  of  accoimt  against  B.,  as  hailiff, 
upon  the  statute  4  Anne,  c.  16,  s.  27,  for  receiving  more  than  his  just  share. 

Held,  also,  on  motion  in  arrest  of  judgment,  that  the  declaration  was  good,  without  an 
averment  that  a  reasonable  time  had  elapsed  between  the  request  to  account  and  the  com^ 
mcnoement  of  the  action. 
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also^  daring  all  the  time  aforesaid,  the  care  and  manage-  1852. 
ment  of  the  whole  of  the  said  closes  or  pieces  or  parcels  Bm 
of  land^  with  the  appurtenances,  to  receive  and  take  the  ^  ^' 
rents,  issues,  and  profits  thereof,  and,  as  bailiff  of  the 
plaintiff  of  what  he  received  more  than  his  just  share  and 
propoirtLon  thereof,  to  render  a  reasonable  account  there- 
of to  the  plaintiff,  and  his  said  share  thereof,  when  the 
jefendant  should  be  thereunto  afterwards  requested,  ac- 
xirding  to  the  form  of  the  statute  in  that  case  made  and 
mmded :  and,  although  the  defendant,  during  the  time 
ifaresaid,  received  more  than  his  just  share  and  propor- 
ion  of  the  rents,  issues,  and  profits  of  the  said  closes  or 
sieces  or  parcels  of  land,  with  the  appurtenances,  and 
;he  plaintiff's  share  thereof,  that  is  to  say,  the  whole  of 
;he  rents,  issues,  and  profits  of  the  said  closes  or  pieces 
>r  parcels  of  land,  with  the  appurtenances ;  jest  the  de- 
fendant, although  he  was  afterwards,  to  wit,  on  the  18th 
yi  October,  1849,  requested  by  the  plaintiff  so  to  do,  had 
not  yet  rendered  a  reasonable  account  to  the  plaintiff  of 
the  said  rents,  issues,  and  profits  so  received  as  aforesaid, 
OT  either  of  them,  or  any  part  thereof,  or  of  the  said  share 
of  the  said  plalatiff,  or  any  part  thereof,  but  had  hitherto 
vrhoUy  n^lected  and  refused  so  to  do,  contrary  to  the 
Form  of  the  statute  in  that  case  made  and  provided; 
wherefore  the  plaintiff  said  he  was  injured,  and  had  sus- 
tained damage  to  the  value  of  100/.,  and  therefore  he 
brought  suit,  &c. 

The  defendant  pleaded, — First,  that  the  said  Thomas 

.Beer  was  not  seised  of  any  such  undivided  moiety  of  the 

said  several  closes  or  pieces  or  parcels  of  land,  with  the 

^q[ypartenances,  in  the  declaration  mentioned,  or  of  any 

or  either  of  them,  as  the  plaintiff  had  above  thereof  in 

Ins  said  declaration  alleged ;  conduding  to  the  country. 

Secondly, — ^that  the  said  several  closes,  pieces,  or  par- 

4x}s  of  land,  with  the  appurtenances,  in  the  declaration 

mentioned,  did  not,  nor  did  any  or  either  of  them,  de* 


Bbeb. 
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1852.        scend  or  come  to  the  plaintiff  as  son  and  heir  of  the  said 
r  William  Beer,  in  the  declaration  alleged  to  have  been  the 

V.  brother  of  the  said  Thomas  Beer,  in  manner  and  form 

as  the  plaintiff  had  above  thereof  alleged,  or  in  any  other 
manner  whatsoever ;  nor  was  the  plaintiff  ever  seised  in 
his  demesne  as  of  fee  of  and  in  the  said  undivided  moiety 
or  half  part  of  or  in  the  said  closes,  pieces,  or  parcels  of 
land,  with  the  appurtenances,  or  of  any  or  either  or  any 
part  thereof,  in  manner  and  form  as  the  plaintiff  had 
above  in  that  behalf  in  his  said  declaration  alleged ;  con- 
cluding to  the  country. 

Thirdly, — ^that  he  the  defendant  did  not  hold  the  said 
closes,  pieces,  or  parcels  of  land,  with  the  appurtenances, 
or  any  or  either  of  them,  or  any  part  thereof,  together 
with  the  plaintiff,  as  tenants  in  common,  in  manner  and 
form  as  the  plaintiff  had  above  in  his  said  declaration  in 
that  behalf  alleged ;  concluding  to  the  country. 

Fourthly, — that  he  the  defendant  had  not,  during  the 
said  time  in  the  declaration  mentioned,  or  at  any  other 
time,  the  care  and  management  of  the  whole  of  the  said 
closes  or  pieces  or  parcels  of  land,  with  the  appurten- 
ances, or  of  any  or  either  or  any  part  thereof,  to  receive 
and  take  the  rents,  issues,  or  profits  thereof,  or,  as  bai- 
liff of  the  plaintiff  of  what  he  received  more  than  his  just 
share  and  proportion  of  the  same,  to  render  a  reasonable 
account  of  the  same  to  the  plaintiff,  and  his  just  share 
thereof,  in  manner  and  form  as  the  plaintiff  had  above  in 
his  said  declaration  in  that  behalf  alleged ;  concluding  to 
the  country. 

Fifthly, — that  he  the  defendant  never  did  receive  more 
than  his  just  share  and  proportion  of  the  rents,  issues, 
and  profits  of  the  said  closes,  pieces,  or  parcels  of  land, 
with  the  appurtenances,  or  of  any  or  either  or  any  part- 
thereof,  in  manner  and  form  as  the  plaintiff  had  above  i 
his  said  declaration  in  that  behalf  alleged;  concluding 
the  country. 
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Sixthly^ — that  he  the  defendant  was  not,  on  the  day  and        1852. 
year,  in  that  behalf  mentioned  in  the  declaration,  or  at        ^^^ 
any  time  before  the  commencement  of  this  snit,  reason-         _  ^* 
ably  requested  by  the  plaintiff  to  render  any  account  to 
^he  plaintiff  of  the  said  rents,  issues,  and  profits  so  re- 
ceived as  in  the  said  declaration  mentioned,  in  manner 
and  form  as  the   plaintiff  had  above  in  his  said  de- 
olaration  in  that   behalf  alleged;    concluding  to  the 
ooiintry. 

Seventhly, — that  he  the  defendant,  theretofore,  to  wit, 
^vrhen  and  so  soon  as  he  was  thereunto  requested  by  the 
plaintiff,  and  before  the  commencement  of  this  suit,  to 
-ymt,  on  the  18th  of  October,  1849,  did  duly  render  a  rea- 
sonable account  to  the  plaintiff  of  all  rents,  issues,  and 
-profits  received  by  the  defendant,  being  more  than  his 
just  share,  and  of  the  said  share  of  the  plaintiff,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
^vided, — veri  fication . 

The  plaintiff  joined  issue  on  the  first  six  pleas,  and 
areplied  to  the  last,  that  he  the  defendant  did  not  render 
Wk  reasonable  account  to  the  plaintiff,  of  the  rents,  issues, 
xuid  profits  in  the  declaration  mentioned,  in  manner  and 
form  as  the  defendant  had  above  in  his  said  last  plea  in 
"tliat  behalf  allied;  concluding  to  the  country.  Issue 
thereon. 

The  cause  was  tried  before  Lord  Campbell  at  the  Dor- 
^•hester  Summer  Assizes,  1851,  when  the  following  facts 
^ippeared  in  evidence : — 

Jn  the  year  1833,  the  defendant  Adam  Warren  Beer, 

and  his  brother  Thomas  Beer,  the  unde  of  the  plaintiff, 

jnirchased  of  one  Kellaway  the  property  in  question,  con- 

«8ting  of  about  thirty-four  acres  of  fireehold  land  on 

Tounts  Common,  for  the  sum  of  600/. ;  and  the  same  was 

conveyed  to  them  by  indentures  of  lease  and  release  of 

Die  27tb  and  28th  of  December,  1833,  as  tenants  in  com^ 

#noR,infee. 
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1852.  On  the  Slst  of  January,  1845,  by  articles  of  agreement 

j^jjj^        made  "  between  Thomas  Beer  and  Adam  Warren  Beer, 
^'  for  themselves  and  the  survivor  of  them,  their  heirs,  exe- 

cutors,  and  administrators,  of  the  one  part,  and  Benja- 
min Neal,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, of  the  other  part,*'  the  land  in  question,  together 
with  about  sixty  acres  of  copyhold  land,  was  demised  to 
Neal  for  five  years  firom  the  25th  of  March  then  next,  if 
the  estate  and  interest  of  the  said  Thomas  Beer  and 
Adam  Warren  Beer  should  so  long  continue,  at  the  yearly 
rent  of  135/.,  payable  half-yearly,  on  the  29th  of  Septem- 
ber and  the  25th  of  March  in  every  year,  the  first  half- 
yearly  payment  of  such  rent  to  be  made  on  the  29th  of 
September  next  ensuing.  The  agreement  contuned  a 
covenant  by  Neal  to  "  well  and  truly  pay  the  said  rent  of 
135/.  at  the  time  and  in  manner  aforesaid,^'  and  various 
other  covenants  regulating  the  mode  of  enjoyment  of  the 
demised  land,  and  also  an  agreement,  that,  ''if,  at  the 
expiration  of  any  half-year  during  the  said  term,  there 
shall  be  only  due  from  the  said  Benjamin  Neal  one  half- 
year's  rent  for  the  said  premises,  that  then  and  in  such 
case,  but  not  otherwise,  the  said  Thomas  Beer  and  Adam 
Warren  Beer  shall  allow  to  the  said  Benjamin  Neal 
three  calendar  months  for  payment  thereof,  and  shall  not 
take  any  means  to  recover  the  same  in  the  meantime, 
provided  there  is  always  sufficient  stock  on  the  farm  to 
answer  the  rent.'* 

Thomas  Beer  died  on  the  15th  of  March,  1848,  leav- 
ing the  plaintiff,  his  nephew,  his  heir-at-law. 

Neal,  the  tenant,  who  was  called  as  a  witness,  proved^ 
that,  when  he  paid  the  defendant  the  half-year's  rent  due  afi:^ 
Lady-Day,  1848,  the  defendant  left  I2s.  6</.  in  his  handv 
observing  that  there  would  be  a  question  as  to  the  parl^ 
called  Founts  Common ;  and  that,  when  the  half-yean^ 
rent  due  respectively  at  Michaelmas,  1848,  and  Lady- 
Day,  1849,  were  paid,  the  defendant  on  each  occasioXL- 
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left  in  his  hands  6/.  lOs.  for  the  moiety  of  the  rent  in        1852. 
respect  of  the  closes  on  Founts  Common.    Neal  stated 


that  Ponnts  Common  was  not  worth  more  than  15/.  or  ^^ 

201.  a  year. 

On  the  part  of  the  defendant,  it  was  insisted  that 

there  was  no  case  to  go  to  the  jury, — ^that  this  was  not 

tlie  case  of  one  tenant  in  common  being  bailiff  of  the 

other  within  the  statute  4  Anne,  c.  16,  s.  27, — that  the 

'tiro  having  demised  jointly,  the  right  to  receive  the  rent, 

mud  the  power  to  enforce  it,  at  law,  survived  to  the 

surviving  tenant  in  common,  though  in  equity  he  would 

lie  trofitee  for  the  party  entitled  to  the  share  of  the  other 

"tenant  in  common, — and  that  the  evidence  shewed  that 

'^he  defendant  had  not  received  more  than  his  share. 

His  lordship  said  that  the  plaintiff  and  defendant  were 
clearly  tenants  in  common ;  that  the  question  was,  whe- 
ther or  not  the  defendant  ought  to  account ;  that,  if  he 
liad  not  received  too  much,  he  would  have  the  benefit  of 
^hat  tact  under  the  judgment ;  that,  as  to  the  first  half- 
year's  rent  accruing  since  the  death  of  Thomas  Beer,  he 
cdeariy  did  receive  more  than  his  share,  for  he  received  all 
^tmt  12s.  6d. ;  and  that,  as  to  the  subsequent  half-years,  he 
dad  taken  upon  himself  to  assess  and  apportion  the  rent 
df  Ponnts  Common,  leaving  6/.  10«.  on  each  occasion  in 
^e  tenant's  hands ;  and  that  this  he  had  no  right  to  do. 
The  jury  returned  a  verdict  for  the  plaintiff  upon  all 
^he  issues. 

Buttf  in  Michaelmas  Term  last,  obtained  a  rule  nisi 

iat  a  new  trial,  on  the  ground  of  misdirection,  and  that 

the  verdict  was  against  evidence.    He  cited  IVheeler  v. 

^  Home,  Willes,  208,  Eason  v.  Henderson,  12  Q.  B.  986, 

and  Sturtan  v.  Richardson,  13  M.  &  W.  17,  and  also 

the  statutes  of  apportionment,  11  G.  2,  c.  19,  s.  15,  and 

4  ft  5  W.  4,  c.  22,  s.  2.    He  also  moved  to  arrest  the 

judgment,  on  the  ground,  first,  that  the  declaration  was 

VOL.  XII. — c.  B.  r 
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1852.        defectiye,  in  merely  setting  out  the  plaintiff's  title^  and 
3]Q„         not  shewing^  as  in  Easan  v.  Henderson,  the  title  of  the 
3^        */«Mfan/,  but  merely  averring  that  the  defendant  held 
the  premises  with  the  plaintiff,  as  tenants  in  oomnum. 
[Mavlej  J.    The  declaration  might  have  been  bad  on 
demurrer,  as  containing  a  defective  statement  of  the 
defendant's  title :  but  it  is  same  statement.     How  can 
the  plaintiff  know  the  defendant's  title?]     He  must 
know  the  title  of  his  co-tenant;  otherwise  he  could  npt 
chai^  him  in  account.    At  all  events,  the  declaration 
is  bad,  for  not  allying  that  areasonable  time  for  render- 
ing an  accoxmt  elapsed  after  the  demand  and  before  the 
commencement  of  the  action. 
The  rale  having  been  granted  generally, 

As  to  the  al-      •    jj^g  |||;^^  Hake  now  shewed  cause.    There  was  no 

leged  mis- 

dii«cti(m.  misdirection.     The  27th  section  of  the  4  Anne^  c.  16, 

which  is  given  in  lieu  of  the  remedy  in  equity^  enacts 
"  that  actions  of  account  shall  and  may  be  brou^t  and 
maintained  against  the  executors  and  administrators  of 
every  guardian,  bailiff,  andr  eceiver,  and  also  l^  one  joint^ 
tenant,  and  tenant  in  common,  his  executors  and  ad- 
ministrators, against  the  other,  as  bailiff,  for  receiving 
more  than  comes  to  his  just  share  or  proportion,  and 
against  the  executor  and  administrator  of  such  joints 
tenant  or  tenant  in  common.^' .  Under  that  statute,  the 
defendant  was  clearly  bound  to  account  to  the  plaintiff" 
for  the  moiety  of  the  rent  in  question  which  descended 
to  him  as  heir  to  Thomas  Beer.     The  statutes  of  appor- 
tionment clearly  do  not  apply  to  this  case.    The  15th_ 
section  of  the  11  O.  2,  c.  19,  enacted,  ''that,  whore  airjr' 
tenant  for  life  shall  happen  to  die  before  or  on  the  day^ 
on  which  any  rent  was  reserved  or  made  payable  upom^ 
any  demise  or  lease  of  any  lands,  tenements,  or  here- 
ditaments which  determined  on  the  death  of  such  tenanfc^ 
for  life,  the  executors  or  administrators  of  such  tenan 
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or  life  shall  and  may  in  an  action  on  the  case  recover  1852. 
f  and  fipom  snch  under-tenant  or  under-tenants  of  such  ^^^  " 
indsy  tenements^  or  hereditaments^  if  such  tenant  for  ^• 
ie  die  on  the  day  on  which  the  same  was  made  pay- 
ble,  the  whole,  or^  if  before  such  day,  then  a  proportion 
r  sacli  rent  according  to  the  time  such  tenant  for  life 
▼ed  of  the  last  year,  or  quarter  of  a  year,  or  other  time 
&  "which  the  said  rent  was  growing  due  as  aforesaid, 
laking  all  just  allowances,  or  a  proportionable  part 
lereof  respectively/'  Then  came  the  4  &  5  W.  4,  c. 
2^  the  Ist  section  of  which,  reciting  the  above  provision, 
od  reciting  that  doubts  had  been  entertained  whether 
;  applied  "  to  every  case  in  whidi  the  interests  of  tenants 
etermine  on  the  death  of  the  person  by  whom  such  in- 
erests  have  been  created,  and  on  the  death  of  any  life 
r  lives  for  which  such  person  was  entitled  to  the  lands 
emiaedf  although  every  such  case  is  within  the  mischief 
atended  to  have  been  remedied  and  prevented  by  the 
aid  act,  and  it  is  therefore  desirable  that  such  doubts 
hoold  be  removed  by  a  declaratory  law ;''  and  further 
eciting,  that,  "  by  law,  rents,  annuities,  and  other  pay- 
nents  due  at  fixed  or  stated  periods  are  not  apportion- 
ible  (unless  express  provision  be  made  for  the  purpose), 
rom  which  it  often  happens  that  persons  (and  their  re- 
ireaentatives)  whose  income  is  wholly  or  principally  de- 
ived  firom  these  sources,  by  the  determination  thereof 
oefore  the  period  of  payment  arrives,  are  deprived  of 
tneans  to  satisfy  just  demands,  and  other  evils  arise  from 
such  rents,  annuities,  and  other  payments  not  being  ap- 
portionable,  which  evils  require  remedy  -/'  it  then  pro- 
ceeds to  enact  "  that  rents  reserved  and  made  payable 
on  any  demise  or  lease  of  lands,  tenements,  or  heredita- 
ments which  have  been  and  shall  be  made,  and  which 
leases  or  demises  determined  or  shall  determine  on  the 
death  of  the  person  making  the  same  (although  such 
person  was  not  strictly  tenant  for  life  thereof),  or  on  the 

r2 
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1852.  death  of  the  life  or  lives  for  which  such  person  was  entitled 
B„u  to  such  hereditaments^  shall^  so  far  as  respects  the  rents 
^^  reserved  by  such  leases^  and  the  recovery  of  a  proportion 
thereof  by  the  person  granting  the  same^  his  or  her 
executors  or  administrators  (as  the  case  may  be)^  be 
considered  as  within  the  provisions  of  the  said  recited 
act/'  And  the  2nd  section  enacts,  ''that  all  rents 
service  reserved  on  any  lease  by  a  tenant  in  fee  <»r  for 
any  life  [less]  interest,  or  by  any  lease  granted  under 
any  power  (and  which  leases  shall  have  been  granted 
after  the  passing  of  this  act),  and  all  rents-chaige  and 
other  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  aU  other  payments  of  every  de8cripti<;a, 
in  the  united  kingdom  of  Great  Britain  and  Ireland, 
made  payable  or  coming  due  at  fixed  periods  under  any 
instrument  that  shall  be  executed  after  the  passing  of 
this  act,  or  (being  a  will  or  testamentary  instrument) 
that  shall  come  into  operation  after  the  passing  of  this 
act,  shall  be  apportioned  so  and  in  such  manner^  that^ 
on  the  death  of  any  person  interested  in  any  such  rents., 
annuities,  pensions,  dividends,  moduses,  compositions,  or 
other  payments  as  aforesaid,  or  in  the  estate,  fund,  office, 
or  benefice  from  or  in  respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  determination  by  any  other 
means  whatsoever  of  the  interest  of  any  such  person,  he 
or  she,  and  his  or  her  executors,  administrators,  or  as-> 
signs,  shall  be  entitled  to  a  proportion  of  such  rents,  an- 
nuities, &c.,  according  to  the  time  which  shall  have 
elapsed  from  the  commencement  or  last  period  of  pay* 
ment  thereof  respectively  (as  the  case  may  be),  including 
the  day  of  the  death  of  such  person,  or  of  the  determi* 
nation  of  his  or  her  interest,  all  just  allowances  and  de* 
duddons  in  respect  of  charges  on  such  rents,  annmties, 
&c.,  and  other  payments,  being  made ;  and  that  every 
such  person,  his  or  her  executors,  administrators,  and 
assigns,  shall  have  such  and  the  same  remedies  at  law 
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in  equity  for  recovering  such  apportioned  parts  of       1852. 
aid  rents,  annuities,  &c.,  when  the  entire  portion  of        Bm, 
li  soch  apportioned  parts  shall  form  'part  shall  be-         ^' 
!  due  and  payable,  and  not  before,  as  he,  she,  or 
would  have  had  for  recovering  and  obtaining  such 
0  rents,  annuities,  &c.,  if  entitled  thereto;  but  so 
persons  liable  to  pay  rents  reserved  by  any  lease  or 
se,  and  the  lands,  tenements,  and  hereditaments 
riaed  therein,  shall  not  be  resorted  to  for  such  ap- 
nicd  parts  specifically  as  aforesaid,  but  the  entire 
of  which  such  portions  shall  form  a  part  shall  be 
red  and  recovered  by  the  person  or  persons  who  if 
let  had  not  passed  would  have  been  entitled  to  such 
3  rents;  and  such  portions  shall  be  recoverable  from 
person  or  persons  by  the  parties  entitled  to  the 

under  this  act,  in  any  action  or  suit  at  law  or  in 
y/'  Browne  v.  Amyot,  3  Hare,  173,  is  a  distinct 
nrity  to  shew  that  that  statute  applies  to  cases  in 
i  the  interest  of  the  person  interested  in  such  rents 
payments  is  terminated  by  his  death,  or  by  the 
L  of  another  person ;  but  does  not  apply  to  the  case 
tenant  in  fee,  or  provide  for  apportionment  of  rent 
sen  the  real  and  personal  representative  of  such 
»n,  whose  interest  is  not  terminated  at  his  death : 
that  case  is  cited  with  approbation  in  Sugden's 
lors  and  Purchasers,  11th  edit.  Vol.  1,  p.  220. 
lomas  Beer  and  Adam  Warren  Beer  being  tenants 
•mmon,  the  right  of  the  former  upon  his  death  de- 
led to  the  plaintiff,  and  he  was  entitled  to  a  moiety 
\e  half-year's  rent  accruing  at  the  Lady-Day  next 

such  death.  Where  tenants  in  common  join  in 
ing  a  lease,  though  they  use  joint  words,  the  lease 
ates  in  law  as  the  separate  lease  of  each  for  his 
ity :  the  estates  are  several,  and  the  reversions  several ; 
•He  Abr.  Estoppell  (B),  pi.  4,  p.  877 ;  Bac.  Abr.  Joint- 
ants  (H) ;  Co.  Litt.  45.  a.,  197.  a. ;  Knight's  Case, 
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1852.  Sir  F.  Moore,  199,  202 ;  Justice  Wmdhmfi  Case,  5  Co. 
^^  Rep.  7;  Matlory's  Case,  5  Co.  Eep,  111.  b, ;  HetUherletf 
Bm  ^'  Warthington  v.  Weston,  2  Wils.  282 ;  CkaUoner  t. 
Davies,  1  Lord  Baym.  404.  [Maule,  J.  Do  you  aay^ 
that,  if  two  tenants  in  common  grant  a  lease  pnrportiiig 
to  be  a  joint  lease,  that  will  enure  as  a  reservation  in 
respect  of  the  several  reversions?]  The  authorities  are 
distinct  to  that  effect.  In  Littleton,  §  314,  it  is  said : 
"  If  there  be  two  tenants  in  common  of  certain  land,  in 
fee,  and  they  give  this  land  to  a  man  in  tul,  or  let  it  to 
one  for  term  of  life,  rendering  to  them  yearly  a  certain 
rent,  and  a  pound  of  pepper,  and  a  hawk  or  a  horse,  and 
they  be  seised  of  this  service,  and  afterwards  the  whole 
rent  is  behind,  and  they  distrain  for  this,  and  the  te- 
nant maketh  rescous:  in  this  case,  as  to  the  rent  and 
pound  of  pepper,  they  shall  have  two  assizes,  and  aa  to 
the  hawk  or  horse  but  one  assize.  And  the  reason  why 
they  shall  have  two  assizes  as  to  the  rent  and  pound  of 
pepper  is  this,  insomuch  as  they  were  tenants  in  common 
in  several'  titles,  and  when  they  made  a  gift  in  tail  oar 
lease  for  life,  saving  to  them  the  reversion,  and  reoodering 
to  them  a  certain  rent,  &c.,  such  rent  is  incident  to  their 
reversion;  and  for  that  their  reversion  is  in  common, 
and  by  several  titles,  as  their  possession  was  before,  fb^ 
rent  and  other  thii^  which  may  be  severed,  and  wero 
reserved  unto  them  upon  the  gift,  or  upon  the  leaae^ 
which  are  incidents  by  the  law  to  their  reversion,  such 
things  so  reserved  were  of  the  nature  of  the  reversion. 
And  insomuch  as  the  reversion  is  to  them  in  common  by 
several  titles,  it  behoveth  that  the  rent  and  the  pound  of 
pepper,  which  may  be  severed,  be  to  them  in  common  and 
by  several  titles.  And  of  this  they  shall  have  two  ann^ 
and  each  of  them  in  his  assize  shall  make  his  plaint  of  the 
moiety  of  the  rent  and  of  the  moiety  of  the  pound  of  pep« 
per.  But  of  the  hawk  or  of  the  horse,  which  cannot  be 
severed^  they  shall  have  but  one  assize ;  for,  a  man  cannot 
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jEoake  a  plaint  in  an  aaeize  of  the  moiety  of  a  hawk^  nor        1852. 
"the  moiety  of  a  hone,  &c.    In  the  same  manner  it  is  of        Bm 
c»ther  rents  and  of  other  services  which  tenants  in  com-  «• 

3non  have  in  gross  by  divers  titles,  &c/'    In  Piatt  on 
Xeases,  136,  it  is  said,  that,  ''where  tenants  in  common 
<x>ncar  in  granting  a  lease,  each  of  them  usually  demises 
socording  to    his  respective  estate  and   interest,  the 
instrument  containing  one  habendum    of  the  whole 
estate,  but  a  separate  reddendum  to  each  of  the  lessors, 
smd  a  separate  covenant  for  payment  of  the  rent.    But, 
ms,  under  a  lease  in  this  form,  the  lessors  must  bring 
separate  actions  of  debt  for  their  respective  portions  of 
-the  rent,  or  of  covenant  for  damages  in  respect  of  their 
several  shares,  a  course  of  proceeding  harassing  to  the 
leasee,  without  a  corresponding  advantage  to  the  lessors, 
it  seems  better  that  the  demise  should  be  joint,  with  one 
ireddendum  of  the  entire  rent  to  the  lessors,  simply, 
irhich  will  not  prevent  their  taking  it  as  tenants  in 
common,  the  rent  following  the  reversion  (Litt.  §  314, 
Co.  Litt.  197.  a.),  and  a  covenant  with  them  for  pay- 
ment, in  which  case  they  may  join  in  an  action  of  cove- 
nant, or  sue  separately  in  debt,  at  their  option.''    In 
J>oe  d.  Poole  v.  Errington,  1  Ad.  &  E.  750,  3  N.  &  M, 
646,  it  was  held  that  a  count  in  ejectment,  laying  a  joint 
demise  by  two,  is  not  supported  by  proving  the  two  to 
be  entitled  as  tenants  in  common.    The  absolute  value 
of  Founts  Common  was  not  very  accurately  ascertained. 
But  it  may  be  assumed  to  have  been  20/.  or  25/.  a  year. 
The  defendant  received  the  entire  half-year's  rent  which 
aocmed  due  at  Lady-Day,  1848,  less  lis.  6d.,  which  he 
allowed  to  remain  in  the  tenant's  hands.     [Williams,  J. 
If  the  other  side  can  shew  that  this  was  a  joint-tenancy, 
or  that  Sir  J.  Wigram  and  Lord  Campbell  were  wrong 
in  the  view  they  took,  they  will  succeed  upon  this  rule ; 
otherwise,  not.] 
As  to  the  form  of  the  declaration, — None  of  the  prece-  As  to  the  arrest 

of  jadgment. 


t\»»t  *^  Z-  vf^^'^ ;; .  B«*t*^  wee.  ti^  «^ 


«.„aitec*i«*'         ^t  ol  S^*^"' .  -  ^etj  *^    .  „  >,«  tiro  tew^     ^^  to  ^ 


''«^        tYiftt  t>^«  ''^  \       *^«  *^^ 


tYiftt  w-  ;J^^e  to 
-«o^ 

t\«6 


15  VICTOEIA.  78 

cope  of  this  lease  shews  that  it  was  intended  to  be  a        1852. 
3iiit  demise :  aU  the  covenants  of  the  tenant  are  with 


he  two  lessors^  with  the  exception  of  the  reddendum,  *'• 

rhiidi  is  general.     [MatUe,  J.    Yielding  and  paying  to 
he  persons  entitled  to  the  reversion.]     In  Wallace  v. 
kfXarai,  1  M.  &  By.  516,  it  was  held,  that,  upon  a 
saae  l^  tenants  in  common,  the  survivor  might  sue 
yr  the  whole  rent,  although  the  reservation  be  to  the 
Bsoors  according  to  their  several  and  respective  interests 
herein.     \WWiams,  J.    The  remark  there,  that  the 
nrriTor  may  sue  for  the  whole,  is  unnecessary  to  the 
lecision.]     This  being  a  joint  demise,  according  to  the 
lecision  of  the  Exchequer  Chamber  in   WetAerell  v. 
Idrnffstan,  1  Exch.  684,  both  lessors  must  dearly  have 
loined  in  an  action  upon  it.     IMaule,  J.    That  only 
xmfirms  what  was  decided  in  the  last  case,  viz.  that, 
where  two  jointly  demise,  they  must  sue  jointly,  unless 
that  is  dispensed  with  by  the  act  of  the  law,  as  in  the 
case  of  survivorship.]     In  Foley  v.  Adenbrooke,  4  Q.  B. 
197, 8  O.  &  D.  64,  a  declaration,  in  covenant  at  the  suit  of 
£.,  stated,  that  F.  and  W.  demised  lands  and  iron  mines 
of  one  undivided  moiety  of  which  F.  was  seised  in  fee, 
to  the  defendant  for  a  term  of  years,  the  defendant  cove- 
nanting with  F.  and  W.,  and  their  heirs,  &c.,  to  erect 
and  work  furnaces,  to  repair  the  premises,  and  work  the 
mines ;  and  that  F.  died,  and  that  the  plaintiff  was  F.'s 
heir :  and  breaches  of  the  covenants  were  assigned,  com- 
mitted since  F.'s  death.    Upon  a  plea,  that  W.  survived 
F.,  it  was  held,  on  demurrer,  that  the  action  brought  by 
E.  without  W.  could  not  be  maintained.    Lord  Denman, 
in  delivering  the  judgment  of  the  court,  there  says : 
"  Several  cases  were  cited  upon  the  argument, — Anderson 
V.  Martindale,  1  East,  497,  James  v.  Emery,  8  Taunt. 
245,  2  J.  B.  Moore,  195,  KUchen  v.  Buckly,  1  Lev. 
109,  Harrison  v.  Bamby,  5  T.  B.  246,  Ecclestony. 
CUpsham,  1  Saund.  158,  and  others, — ^which  it  is  not 
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1852.  necessary  more  particularly  to  refer  to.  But  the  rei 
^^  of  the  cases  appears  to  be  this,  that,  where  the  le 
^  interest  and  cause  of  action  of  the  covenantees  are  «era 
they  should  sue  separately,  though  the  covenant  be  jo 
in  terms ;  but  the  several  interest  and  the  several  grox 
of  action  must  distinctly  appear,  as  in  the  case  of  co 
nants  to  pay  separate  rents  to  tenants  in  common  uj 
demises  by  them ;  or,  as  in  the  instance  dted  fr 
Slinffsby^s  Case,  5  Co.  Rep.  18.  b.,  in  note  (1)  to  i 
case  of  Eccleston  v.  Clipsham,  1  Saund.  155,  whevi 
man  by  indenture  demised  Blackacre  to  A.^  Whitea 
to  B.,  and  Gb'eenacre  to  C,  and  covenanted  with  the 
and  each  of  them,  that  he  had  good  title,  each  mi( 
maintain  an  action  for  his  particuhir  damage  by  ahrei 
of  that  covenant.  On  the  other  hand,  it  appears  fr 
several  cases,  that,  \f  the  cause  of  action  be  joint,  1 
action  should  be  joint,  though  the  interest  be  seven 
Coryton  v.  Lithebye,  2  Saund.  115 ;  Martin  v.  Cram 
1  Lord  Baym.  340,  Comb.  474,  1  Salk.  444 ;  fFUkini 
V.  Hall,  1  N.  C.  713,  1  Scott,  675.  In  the  presmt  ca 
the  covenants  for  breach  of  which  the  action  is  brong 
are  such  as  to  give  the  covenantees  a  Joint  interest  in  • 
performance  of  them :  and  the  terms  of  the  indenti 
are  such  that  it  seems  dear  that  the  covenantees  mii 
have  maintained  a  joint  action  for  breach  of  any  of  the 
Upon  this  point,  the  case  oi  Kitchen  y.  Buckly,  1  L 
109,  is  a  dear  authority :  and  the  case  of  Petrie  v.  Bu 
3  B.  &  C.  353,  5  D.  &  B.  152,  shews  that,  if  the  oo' 
nantees  could  sue  jointly,  they  are  bound  to  do  m 
These  authorities  shew  that  the  defendant  received  t 
rent  in  question  in  the  character  of  covenantee,  and  i 
as  bailiff,  and  therefore  that  this  action  is  not  maintai 
able.  That  the  demise  was  intended  to  be  joint,  is  cl< 
from  the  whole  tenor  of  it.  In  the  first  place,  it  is  < 
pressed  to  be  made  ''  between  Thomas  Beer  and  Ada 
Warren  Beer,  for  themselves  and  the  survivor  of  the 


16  VICTOEIA.  75 

and  Neal  :*'  and  the  tenant,  amongst  other  tliingB,  coTe-        1852. 
Hants  not  to  assign  or  underlet  without  the  consent  in         ^^^ 
writing  of  both  the  lessors;  and,  further,  to  pay  to  the         ^^ 
two,  previously  to  taking  possession,  the  sum  of  10/.  for 
certain  manure. 

There  are  many  cases  in  which  the  declaration  has  Astothearreit 
"been  held  bad,  in  arrest  of  judgment,  for  want  of  an      J^^^^ent. 
averment  that  a  reasonable  time  has  elapsed  for  doing 
the  thing  the  omission  to  do  which  is  complained  of,  and 
the  like ;  as  in  Morton  v.  Lamb,  7  T.  B.  125,  Stavart  v. 
Eastwood,  11  M.  &  W.  197,  Burton  v.  Griffiths,  11  M. 
&  W.  817.    In  Eason  v.  Henderson,  12  QL  B.  986,  the 
declaration  did  contain  an  allegation  that  a  reason- 
able time  had  elapsed  since  the  request,  and  before  the 
commencement  of  the  action :  and  that  averment  was 
not  idly  inserted :  it  is  of  the  very  essence  of  the  thing, 
that  the  bailiff  should  have  a  reasonable  time  allowed 
him  for  making  the  account,  before  the  action  is  brought 
against  him :  if  not,  there  could  be  no  need  of  the  aver- 
ment of  a  request.    [Maude,  3.    A  man  is  bound  to  pay 
a  debt  without  request ;  but,  under  this  statute,  a  bailiff 
IB  not  bound  to  account  until  request.     It  may  be 
that  time  is  involved  in  the  averment  of  a  refusal  to  give 
a  reasonable  account:   so  that,  unless  the  defendant 
omits  to  do  something  which  is  reasonable,  he  cannot  be 
laid  to  have  been  guilty  of  any  default.     Williams^  J. 
In  Barker  v.  Thorold,  1  Saund.  47,  where  the  pleadings 
are  set  out  at  length,  the  breach  assigned  for  not  ac- 
counting is  averred  on  request :  nothing  is  said  about 
reasonable  time ;  and  Saunders,  who  was  not  likely  to 
have  overlooked  any  objection  to  a  declaration,  does  not 
Notice  that  as  a  defect.]     A  tenant  in  common  who  is 
oharged  as  bailiff  under  the  statute,  is  not  like  a  bai- 
liff at  common  law :  Wheeler  v.  Home,  Willes,  206 : 
lie  has  deductions  to  make  for  expenses  and  disburse- 
^inents. 
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1852.  Maule,  J.    I  am  of  opinioai  that  this  rale  shonld  be 

^^^^         discharged.    It  was  moved  on  the  ground  of  alleged 

«•  misdirection^  and  also  for  supposed  defects  in  the  dedar- 

ation.     The  defects  in  the  declaration  were  said  to  be 

Arrest  of  two :  the  first  was^  that  the  title  of  the  defendant  was 

jTifigmen  insufficiently  alleged.    That,  however,  was  not  much 

pressed,  and  clearly  is  quite  untenable.  The  second  ob- 
jection insisted  upon,  was,  that  there  was  no  averment 
in  the  declaration  that  a  reasonable  time  had  elapsed 
after  the  defendant  had  been  required  to  account,  and 
before  the  commencement  of  the  action.  Now,  the  de- 
claration states  the  title  of  the  plaintiff  to  an  undivided 
moiety  of  the  lands  in  question  as  tenant  in  common 
with  the  defendant ;  it  then  states  that  the  defendant  had 
the  care  and  management,  to  take  the  rents  and  profits 
of  the  land,  and,  as  bailiff  of  the  plaintiff  of  what  he  re- 
ceived more  than  his  just  share,  to  render  a  reasonable 
account  thereof  to  the  plaintiff,  and  his  share  thereof, 
when  thereunto  requested ;  and  it  then  by  proper  aver- 
ments brings  the  defendant  within  the  statute  of  Anne, 
which  makes  one  tenant  in  common  receiving  more  than 
his  share,  bailiff  of  the  other  tenant  in  common, — the 
effect  of  the  statute  as  to  that  being  to  place  him  in  the 
situation  of  an  ordinary  bailiff.  The  declaration  pursues 
the  form  to  be  met  with  in  all  the  old  precedents,  and  there 
is  only  one  modem  one, — Eason  v.  Henderson,  12  Q.  B. 
986, — ^where  the  averment  which  is  said  here  to  be  ne- 
cessary is  found.  I  think  it  is  quite  reasonable  to  omit 
it.  The  reasonableness  of  the  account  to  compel  the 
render  of  which  the  action  is  brought,  may  be  considered 
to  involve  reasonableness  with  respect  to  time  as  well  as 
other  things.  I  think  the  liability  to  account  thrown  by 
the  law  upon  the  bailiff,  imposes  upon  him  a  duty  to  be 
ready  to  account  when  called  upon.  By  accepting  the 
office  of  bailiff,  or,  as  here,  receiving  more  than  his  just 
share,  he  must  be  taken  to  have  placed  himself  in  a  position 
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to  be  compelled  to  acconnt  upon  demand.  This  certainly  1852. 
is  not  a  case  for  an  arrest  of  judgment^  which  is  only  ^~ 
aUowed  where  the  declaration  is  clearly  bad.    I  cannot  ^* 

say  that  I  entertain  the  slightest  doubt  as  to  the  propriety 
of  the  form  of  declaration  here  adopted. 

Then  it  is  said  that  there  was  a  misdirection ;  for,  that  Misdiredaon. 
^e  Lord  Chief  Justice  ought  not  to  have  left  it  to  the  jury 
to  say  whether  or  not  the  defendant  had  received  more 
than  his  just  share.  It  appears  that  the  land  in  question 
was  held  by  the  tenant  with  other  land  under  one  joint 
demise  from  the  defendant  and  the  ancestor  of  the  plain- 
tiff, who  were  tenants  in  common  in  fee,  at  one  entire 
Tent  for  the  whole.    The  defendant  had  received  two 
lialf-years^  rent  since  the  death  of  his  co-tenant  Thomas 
Seer.    There  was  conflicting  evidence  as  to  the  value  of 
Tounts  Common :  but  I  think  it  may  be  taken  to  have 
"been  25/.  per  annum.    As  to  the  last  half-year,  it  ap- 
peared that  the  defendant  had  not  received  the  whole  by 
6/»  10s.    The  plaintiff's  share  would  be  the  moiety  of  the 
lialf-year's  rent,  viz.  6/.  5^.    As  to  that  half-year,  there- 
fore, there  has  been  no  receipt  of  rent  by  the  defendant 
beyond  his  proper  share :  consequently,  he  is  not  charge- 
able as  bailiff  as  to  that.    But,  with  respect  to  the  half- 
year  accruing  immediately  after  the  death  of  Thomas 
Beer,  the  defendant  took  the  whole  rent,  minus  12^.  6d, 
If,  therefore,  the  plaintiff  was  entitled  to  receive  more 
than  12^.  6d.  in  respect  of  that  half-year,  there  was  evi- 
dence that  the  defendant  had  received  more  than  his  just 
share,  and  the  direction  was  correct.   As  to  that  lis.  6d., 
the  defendant  probably  thought  that  the  statute  of  ap- 
portionment applied,  and  that  the  plaintiff's  right  to  the 
rent,  as  between  him  and  the  executor,  would  be  such  a 
proportion  only  as  woidd  accrue  between  the  day  of  the 
death  of  Thomas  Beer  and  Lady-Day,  1848.    If  it  was 
competent  to  the  defendant  so  to  apportion  the  rent, 
then  12s.  6d.  would  certainly  be  enough.    But  I  am 
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1852.  clearly  of  opinion  that  such  apportionment  cannot  take 
^j^  place.  The  whole  scope  and  object  of  the  4  &  5  W.  4, 
^*  c.  22^  seems  quite  beside  any  dealing  or  interference 

with  the  rights  of  the  tenant  in  fee^  as  between  him  and 
the  personal  representative  of  his  ancestor.  That  struck 
me  as  the  proper  view,  when  I  first  read  the  statute ; 
and  I  am  confirmed  in  that  impression  by  the  decision 
of  Sir  James  Wigram,  V.  C,  in  Broume  y.  Amyat,  8 
Hare^  178^  of  the  soundness  of  which  I  cannot  enter 
tain  a  doubt.  I  therefore  think  there  could  be  no 
apportionment,  and  that  the  plaintiff^  if  entitled  to 
anything^  was  entitled  to  the  moiety  of  that  half-year's 
rent. 

But  it  was  insisted  that  the  plaintiff  in  this  case  was 
not  entitled  to  anything^  because  the  right  to  the  rent  (at 
law,  at  leasts)  survived  to  the  defendant,  who  alone  had  a 
right  to  receive  the  whole.  Several  cases  were  cited  for 
the  purpose  of  shewing^  that^  whatever  die  nature  of 
the  subject  of  contract^  if  the  instrument  does  in  terms 
necessarily  import  that  the  promise  or  the  covenant  is 
made  jointly  with  two,  then  the  two  covenantees^  or  the 
survivor,  must  bring  the  action.  That  is,  I  think,  very 
sound  law ;  and  it  is  beside  the  class  of  cases  where  the 
covenant,  which  from  its  language  might  be  either  joint 
or  several,  has  been  held  to  b^  joint  or  several  according 
to  the  interests  of  the  covenantees.  You  are  not  to 
impose  upon  the  instrument  a  meaning  contrary  to  the 
true  sense  of  the  words,  but  choose  between  two  senses, 
of  both  of  which  the  words  are  susceptible,  and  adopt 
that  which  is  most  conducive  to  the  interests  of  the  cove- 
nantees. But,  where  the  covenant  is  not  capable 
being  so  construed,  however  severable  the  interests  o 
the  covenantees  may  be,  if  the  language  they  have  uaed^ 
evinces  an  intention  that  the  covenant  shall  be  joint,  alk^ 
must  join  in  an  action  upon  it,  or  the  right  passes  to^*^ 
the  survivor ;  as  was  held  in  the  case  of  fFetherell  v«-^ 
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Lan^sion,  1  Exch.  634,  where  Wilde,  C.  J.,  in  delivering  1852. 
he  judgment  of  the  conrt  of  error,  lays  down  good  and  ^^ 
omid  reasons  for  that  doctrine.  Applying  those  prin-  ^ 
iples  to  the  present  case,  what  is  the  nature  of  this 
istrament?  By  it  the  parties  demise  a  number  of 
anements,  of  which  the  premises  called  Founts  Common 
mned  a  part.  Is  there  any  covenant  to  pay  .the  rent 
3  any  particular  pnerson?  No :  the  whole  right  to  the 
ent  arises  from  the  reddendum,  which  studiously  leaves 
nnamed  the  persons  to  whom  the  payment  is  to  be  made. 
Ids  is  left  to  the  law.  It  means  that  the  yielding  and 
aying  shall  be  to  the  persons  legally  entitled,  viz.  the 
Biyersioners.  This  is  an  action  of  a  local  nature,  arising 
Qt  of  the  nature  of  the  title.  It  is  the  title  in  respect 
f  which  the  rent  accrues.  Nobody  could  pretend,  that, 
ipon  the  reversion  passing  to  a  third  person  by  purchase 
IT  by  descent,  any  but  the  person  entitled  to  the  rever- 
ion  could  be  entitled  to  the  rent.  It  seems  to  me,  there- 
ore^  that  this  contract  differs  clearly  from  those  I  before 
dluded  to.  But  it  is  said  that  there  are  certain  covenants 
n  the  lease  which  tend  to  shew  that  this  was  intended  to 
je  a  joint  contract,  viz.  the  covenant  not  to  assign 
iriihout  the  consent  in  writing  of  the  two  lessors,  and 
;he  covenant  to  pay  to  them  101.  for  certain  manure, 
before  taking  possession.  I  do  not,  however,  think 
diat  these  isolated  provisions  can  impose  any  other  than 
their  natural  meaning  upon  the  words  used  in  the  other 
parts  of  the  lease,  or  shew  that  the  literal  construction 
Dnght  not  to  prevail.  It  follows,  therefore,  that,  upon 
the  descent  of  the  moiety  of  the  reversion  to  the  plaintiff, 
he  became  entitled  to  a  moiety  of  the  rent  when  it  ac- 
crued. He  was  entitled  to  a  moiety  of  the  half-year's 
rent  which  became  due  on  the  26th  of  March,  1848. 
The  defendant  received  the  rent,  and  therefore  must  be 
taken  to  have  received  a  sum  on  behalf  of  the  plaintiff, 
which  amounted  to  more  than  12«.  6d,   In  other  words, 


80  HILARY  VACATION, 

1852.        the  defendant  received  more  than  his  share.     Upon  the 

^jg^        whole,  I  think  the  case  was  properly  left  to  the  juryj 

^'  and  that  the  plaintiff  was  entitled  to  the  verdict.     It  is 

much  to  be  lamented  that  there  should  be  so  expensive 

and  so  complicated  a  litigation  for  so  small  an  amount : 

but  we  cannot  help  that.    The  rule  must  be  discharged. 

Williams,  J.  I  am  of  the  same  opinion.  As  to  the 
arrest  of  judgment, — None  of  the  older  precedents  con- 
tain an  averment  that  a  reasonable  time  had  elapsed 
after  the  demand  of  an  account,  and  before  the  com- 
mencement of  the  action ;  and  I  am  imwilling  to  sanc- 
tion a  notion  that  any  such  averment  is  requisite.  I  do 
not  see  that  any  greater  practical  inconvenience  can  arise 
from  our  so  holding,  than  exists  in  every  case  where  a 
man  is  bound  by  contract  to  pay  money  on  request.  As 
to  the  first  ground  of  the  motion  for  a  new  trial,  the  real 
question  is,  whether  the  decision  of  Sir  James  Wigram, 
in  Browne  v.  Amyot  is  right  or  not.  It  is  the  ddiber- 
ate  judgment  of  a  very  able  judge ;  and  I  must  oonfesB  I 
cannot  see  any  reason  for  doubting  that  he  came  to  a 
correct  conclusion.  This  brings  us  to  the  important 
question  in  the  case :  and  it  certainly  does  seem  strange, 
that,  though  it  has  been  the  subject  of  much  controversy^ 
there  should  be  no  express  decision  upon  it ;  although, 
when  the  authorities  are  carefully  looked  at,  it  seems 
to  me  that  they  leave  the  matter  without  any  doubt. 
The  lease  upon  which  the  question  arises  was  made  by 
two  persons,  Thomas  Beer,  and  Adam  Warren  Beer^  who 
were  tenants  in  common  of  the  land,  though  that  &ct 
does  not  appear  upon  the  face  of  the  instrument.  One 
of  them  dies :  and  it  is  said  that  the  consequence  is^  that 
the  right  to  receive  the  entire  rent  survives  to  the  other 
of  them.  I  see  no  foundation  for  that :  I  think  it  is 
perfectly  clear  that  the  moiety  of  the  deceased  tenant  in 
common  goes  to  his  real  representative^  and  not  to  the 
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smriyor.     Such  a  lease^  it  appears^  has  been  considered        1852. 
'to  be  the  lease  of  each  for  his  respective  share.     In         ^^^ 
Comyn's  Landlord  and  Tenant,  p.  22,  it  is  said :  "  Tenants         ^^ 
:in  common,  having  several  and  distinct  estates,  cannot 
Tnake  a  joint  lease  of  the  whole  estate ;  but  such  lease 
shall  be  taken  to  be  the  lease  of  each  for  his  respective 
share,  and  the  cross  confirmation  of  each  for  the  part  of 
^the  other,  with  no  estoppel  on  either  part/'     And  this 
seems  to  be  fully  warranted  by  the  authorities  which  are 
€nted  (a) .    There  are  many  others  to  the  same  effect.    In 
^in.  Abr.  Estoppel  (B.  a.)  pi.  8,  4,  it  is  said  :  "  If  A,  is 
seised  of  ten  acres,  and  B.  of  other  ten  acres,  and  they 
join  in  a  lease  for  years  by  indenture,  these  are  several 
leases  according  to  their  several  estates,  and  the  inden- 
-ture  shall  not  estop  him,  inasmuch  as  it  passes  by  way 
of  interest."     Co.  Litt.  45.  a.     "  So,  if  two  tenants  in 
common  of  land  join  in  a  lease  for  years  by  indenture^ 
yet  those  are  several  leases,  and  no  estoppel,  for  the 
cause  aforesaid.'^     So,  in  Joules  v.  Joules,  1  Brownlow, 
89,  it  is  laid  down,  that, ''  if  two  tenants  in  common  join 
in  a  lease  for  years,  to  bring  an  ejectment,  and  count 
quod  cum  dimisLssent,  &c.,  that  is  naught,  for,  it  is  a  se- 
veral lease  of  their  moieties ;  and  th^  declare  quod  cum 
one  of  them  demised  one  moiety,  and  the  other  the  other 
moiety,  and  good.''    To  the  same  effect  are  Craddock  v. 
Jones,  1  Brownlow,  184,  and  Gyles  v.  Kempe,  1  Freem. 
284.     These  several  cases  shew  that  Doe  d.  Poole  v. 
Erringion,  1  Ad.  &  E.  750,  8  N.  &  M.  646,  is  foimded 
upon  ample  authority,  and  is  sound  law.     If  so,  no  doubt 
exists,  that,  upon  the  death  of  Thomas  Beer,  his  moiety 
belonged  to  the  plaintiff,  his  nephew  and  heir,  who  was 
consequently  entitled  to  the  half  of  the  half-year's  rent 
received  by  the  defendant  on  the  25th  of  March,  1848. 

(a)  1  Bolle  Abr.  877, 1.  48,      Mantle  y.  WolUngton,  Cro.Jse. 
W.  Estoppell  (B),  pi.  3, 4 ;  Bac.      166 ;  Heatherley  d .  WoHhing- 
Abr.  Jomt-Tenants  (H),  pL  1 ;      Ion  v.  WeiUm,  2  Will.  282. 

VOL.  XII.— C.  B.  O 
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1862.  Lord  Campbell  was  rights  therefore^  in  telling  the  jury 
B„j^  that  the  defendant  had  received  more  than  his  share. 
^  For  these  reasons^  I  concur  with  my  Brother  Maule  in 
thinking  that  this  role  should  be  discharged. 

Talfourd^  J.  Having  only  heard  apart  of  the  argu- 
ment^ I  shall  only  say  that  the  learned  arguments  I  have 
heard  to-day  have  not  induced  me  to  doubt  that  the  con- 
clusion to  which  my  two  learned  Brothers  have  come, 
and  the  reasons  they  have  assigned,  are  well  foimded. 

Rule  discharged. 


AMigranentof        Judgment  quod  computet  was  signed  on  the  17th  of 

February,  1852,  and  in  the  following  Easter  Term, 
Hake,  for  the  plaintifiF,  moved  that  auditors  be  assigned 
to  take  the  account  between  the  parties,  and  at  a  time 
to  be  appointed.  Ffooks,  for  the  defendant  consenting, 
the  court  assigned  Mr.  Ray  and  Mr.  Park,  two  of  the 
masters,  and  the  following  rule  was  thereupon  drawn 
up : — 

"Beer  v.  Beer.  In  account.  Tuesday,  April  the 
27th,  1852,  upon  hearing  counsel  on  both  sides,  and 
with  their  consent,  It  is  ordered,  that  H.  B.  Bay  and 
A.  A.  Park,  Esquires,  two  of  the  masters  of  this  court, 
be,  and  they  are  hereby,  appointed  and  assigned  auditors 
to  take  the  account  between  the  said  parties  in  this 
cause :  and  that  the  said  auditors  do  proceed  to  take 
such  account  on  Monday,  the  3rd  day  of  May  next,  at 
the  hour  of  11  o'clock  in  the  forenoon,  in  the  said 
masters'-room  at  Westminster-Hall,  in  the  county  of 
Middlesex,  and  so  from  day  to  day  at  every  day  and 
place  by  the  said  auditors  to  be  assigned  to  him  the  said 
defendant,  until  the  account  aforesaid  shall  be  finished ; 
the  said  defendant,  by  his  counsel,  hereby  undertaking 
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to  attend  the  said  auditors  at  such  time  and  plaee^  ac-         1852. 
oordingly;    and  also  to  appear  before  this   court  on         ^^^ 
Wednesday,  the  26th  day  of  May  next,  on  which  day  ^' 

i;he  said  auditors  the  account  aforesaid  here  in  court 
shall  deliver,  and  so  from  day  to  day,  at  every  day  to 
the  said  defendant  by  the  court  here  to  be  assigned, 
until  the  plea  thereupon  be  determined,  and  judgment 
thereof  shall  be  given/^ 

On  Saturday,  May  Ist,  1852,  Ffooks  moved  for  an 
enlai^ment  of  the  time  for  the  defendant's  appearance 
before  the  auditors,  on  the  groimd  that  he  was  disabled 
T)y  illness  from  coming  to  London. 

Hake,  contr^  submitted  that  the  court  had  no  autho- 
rity to  do  what  was  asked,  the  auditors  being  the  judges, 
and  not  the  court.  Jervis,  C.  J.,  referring  to  the  rule, 
observed  that  that  gave  the  court  ample  jurisdiction : 
whereupon.  Hake  disclaiming  having  had  any  such  in- 
tention when  he  consented  to  the  rule,  the  court  directed 
that  that  rule  should  be  rescinded,  and  that  a  firesh  rule 
should  be  drawn  up,  merely  appointing  the  auditors. 

The  rule  was  accordingly  so  drawn  up,  but  it  was 
nerer  applied  for,  the  defendant  having  died  shortly 
afterwards. 


END   OF    HILARY   VACATION. 
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MEMORANDA. 


In  the  course  of  Hilary  Vacation,  Lord  Truro  re- 
signed the  office  of  Lord  High  Chancellor  of  England, 
and  was  succeeded  by  Sir  Edward  Burtenshaw  Sugden, 
who  was  created  a  Peer,  by  the  title  of  Baron  St. 
Leonards. 

Sir  Alexander  James  Edmund  Cockbum  and  Sir 
William  Page  Wood,  at  the  same  time,  resigned  their 
respective  offices  of  Attorney  and  Solicitor-General. 
They  were  succeeded  by  Sir  Frederick  Thesiger  and 
Sir  Pitzroy  Kelly. 

Sir  John  Patteson,  one  of  the  Judges  of  the  Court  of 
Queen's  Bench,  resigned  his  seat,  and  was  appointed  a 
Privy  Councillor. 

Charles  Crompton,  Esq.,  of  the  Inner  Temple,  was  ap- 
pointed a  Judge  of  the  Court  of  Queen's  Bench  in  the 
room  of  Sir  John  Patteson.  He  gave  rings  with  the 
motto,  "  Qusere  verum.'' 
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FIFTEENTH  YEAR  OP  THE  REIQN  OP  QUEEN  VICTORIA. 


Tee  jitdoss  who  xrsrAixT  bat  in  banco  dttbing  this  tebv,  wbbe, — 

JXBYIB,  C.  J.,  CrSSSWEIX,  J.,  WlXUAHS,  J.,  AND  TaJUSOVBD,  J. 


1852. 


Gbaham  and  Another^  Assignees  of  Larke^  a 

Bankrupt^  v.  Chapman. 

May  7. 

JL  HIS  was  an  action  of  trover  brought  by  the  plaintiffs  a  trader,  in 
as  assignees  of  one  James  Bensley  Larke,  a  bankrupt^  STrawTd^ 
to  recover  the  value  of  certain  goods  of  the  bankrupt;  of  240/.,  and  a 

i»    1        T     1         •  1-1      •  .         present  ad- 

the  first  count  of  the  declaration  alleging  a  conversiQn  vanoeof  200/., 
before,  and  the  second  a  conversion  after  the  bank-  a^^ba^- 
roptcy  of  Larke.  *ia^y  *^e  whole 

of  hiB  proper^. 

The  defendant  pleaded,  amongst  other  pleas, — not  giving  the 
guilty, — that  Larke  was  not  possessed, — and  that  the  right  to^w^ 

and  take  all 
future  acquired 
property,  even 
though  it  ihoold  he  purchased  with  the  money  which  was  alleged  to  he  the  consideration 
for  the  transfer : — Held,  that,  inasmuch  as  the  trader  got  no  equivalent  for  any  part  of 
the  stock  transferred,  and  such  transfer  necessarily  d^eated  and  delayed  his  creditors, 
though  without  fraud  in  &ct,  it  constituted  an  act  of  bankruptcy  within  the  statute  12  & 
18Vid;.&106,8.67. 
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EASTER  TEEM, 


1852. 


ii«k;  Vn:  ^1 


and  upon 


Gkaham 

V, 
CHAPllAir. 


AiBignment. 


plaintiiFs  as  assignees  were  not 
these  pleas  issues  were  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 
in  London  after  the  last  term.  The  facts  which  ap- 
peared in  evidence  were  as  follows: — The  bankrupt^ 
Larke^  had  carried  on  business  as  a  linen  and  woollen- 
draper  at  Norwich.  In  the  month  of  March,  1850, 
being  then  indebted  to  the  defendant  for  goods  sold,  to 
the  extent  of  239/.  18^.,  and  in  great  pecuniary  difficulty, 
Larke  applied  to  him  for  a  further  advance  of  200/., 
which  the  defendant  agreed  to  make  on  condition  that 
Larke  would  assign  to  him,  as  a  security  for  both  sums, 
all  his  stock  in  trade  and  other  effects.  These  terms 
being  assented  to  by  Larke,  the  200/.  was  advanced  to 
him  by  the  defendant  on  1st  of  April,  1850,  and  on  the 
8th  the  following  deed  was  executed : — 

"  This  indenture,  made  the  8th  of  April,  1850,  between 
James  Bensley  Larke,  of  &c.,  of  the  one  part,  and  James 
Denny  Chapman,  of  Sec.,  of  the  other  part :  Whereas 
the  said  J.  B.  Larke,  on  the  1st  of  April  instant,  stood 
justly  indebted  to  the  said  J.  D.  Chapman,  and  on  the 
day  of  the  date  hereof  still  stands  justly  indebted  to  the 
said  J.  D.  Chapman,  in  the  sum  of  239/.  18^.,  for  goods 
sold  and  delivered  to  the  said  J.  B.  Larke  previously  to 
the  31st  day  of  March  last :  And  whereas  the  said  J. 
B.  Larke,  on  the  said  1st  of  April  instant,  having  had 
particular  occasion  for  the  sujn  of  200/.,  had  applied  to 
the  said  J.  D.  Chapman  to  advance  and  lend  him  the 
same ;  which  the  said  J.  D.  Chapman  agreed  to  do  upon 
the  said  J.  B.  Larke  promising  and  agreeing  to  secure  to 
him  the  said  J.  D.  Chapman,  in  manner  hereinafter 
mentioned,  as  well  the  re-payment  of  the  said  sum  of 
200/.,  as  also  to  secure  the  payment  of  the  said  sum  of 
239/.  18«.  (and  which  said  sum  of  200/.  the  said  J.  D. 
Chapman  did,  in  consideration  of  the  aforesaid  promise 
and  agreement  advance  and  lend  to  the  said  J.  B.  Larke 
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on  the  said  1st  of  April  instant^  as  he  doth  hereby  ac-        1852. 
knowledge) :     Now,  this  indenture  witnesseth,  that,  in       gbaham 
consideration  of  the  said  sum  of  239/.  18«.  so  due  and  ^^ 

Chap  Iff  AMT 

owing  by  the  said  J.  B.  Larke  to  the  said  J.  D.  Chap- 
man for  goods  sold  and  delivered  as  aforesaid,  and  also 
in  consideration  of  the  said  sum  of  200/.  so  due  and 
owing  to  the  said  J.  D.  Chapman  for  money  lent  and 
advanced  by  him  to  the  said  J.  B.  Larke  on  the  said  1st 
of  April  instant  as  aforesaid, — making  together  the  sum 
of  439/.  ISs.  now  due  and  owing  to  the  said  J.  D.  Chap- 
man by  the  said  J.  B.  Larke,  testified  by  his  executing 
these  presents, — he,  the  said  J.  B.  Larke,  doth  hereby 
grant,  bargain,  sell,  and  assign  unto  the  said  J.  D. 
Chapman,  his  executors,  administrators,  and  assigns,  all 
the  stock  in  trade,  goods,  implements^  and  tUensils  in 
trade,  hotAsehold  Jvmiture,  plate,  linen^  china,  glass, 
books,  and  also  all  the  chattels  real,  and  all  the  goods, 
chattels,  and  personal  estate  and  effects  whatsoever  of 
him  the  said  J.  B.  Larke,  wheresoever  being,  and  whether 
in  possession,  reversion,  remainder,  or  expectancy,  and 
all  securities  therefor  {save  and  except  the  wearing 
apparel  of  the  said  J.  B,  Larke  and  his  family,  and  his 
household  farmiwre,  not  exceeding  in  the  whole  the  sum 
of  20/.,  and  also  save  and  except  the  book  and  other 
debts  owing  to  the  said  J,  B.  Larke) ;  and  all  the  estate, 
right,  title,  interest,  term  and  terms  of  years,  claim,  and 
demand  whatsoever  of  him  the  said  J.  B.  Larke  therein 
and  thereto ;  to  have,  hold,  receive,  and  take  the  hereby 
assigned  premises  (except  as  before  excepted)  unto  the 
said  J.  D.  Chapman,  his  executors,  administrators,  and 
assigns,  with  full  power  for  him  and  them  to  use  the 
name  or  names,  and  act  as  the  attorney  or  attorneys 
irrevocable  of  him  the  said  J.  B.  Larke,  his  executors 
or  administrators,  in  demanding,  suing  for,  recovering, 
receiving,  and  giving  discharges  for  the  hereby  assigned 
premises,  or  any  part  thereof,  and  for  him  the  said  J.  D. 
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1862.  Chapman,  his  executors,  administrators,  and  aasignB,  to 
Gb^ham  depute  one  or  more  attorney  or  attorneys  for  the  like 
^^  ^'  purpose :     And  it  is  hereby  declared  that  the  said  J. 

D.  Chapman,  his  executors,  administrators,  and  assigns, 
shall  stand  possessed  of  the  said  hereby  assigned  premises, 
upon  trust  to  convert  the  same  into  money,  and  for  that 
purpose,  according  to  the  respective  natures  thereof  to 
collect  and  get  in  and  make  sale  thereof,  whenever  he  or 
they  shall  think  proper,  either  together  or  in  lots,  and 
either  by  public  auction  or  private  contract,  with  power  to 
buy  in  the  same,  or  any  part  thereof,  at  any  aucticm  or 
auctions,  and  afterwards  to  sell  the  part  so  bought  in, 
without  being  liable  for  any  loss  to  be  occasioned  there- 
by,  and  to  convey,  assign,  or  deliver  the  said  premises 
to  the  purchaser  or  purchasers  thereof,  his,  her,  or  their 
executors,  administrators,  or  assigns :  And  it  is  hereby 
declared  that  the  said  J.  D.  Chapman,  his  executorB, 
administrators,  or  assigns,  shall  stand  possessed  of  the 
money  to  arise  by  the  means  aforesaid,  upon  trust  to  pay 
thereout  the  costs  of  preparing  and  perfecting  these  pre- 
sents, the  charges  and  expenses  attending  the  conver- 
sion into  money  of  the  hereby  assigned  premises,  and 
all  other  expenses  attending  the  execution  of  the  trusts 
hereby  created,  and  then  to  pay  or  retain  unto  himself 
and  themselves  the  said  sum  of  439/.  18^.,  with  interest 
therefor  at  5  per  cent,  per  annum,  to  be  computed  fix)m 
the  date  hereof  until  the  time  of  payment,  and  then  to 
pay  the  surplus  (if  any)  unto  the  said  J.  B.  Larke,  his 
executors,  administrators,  or  assigns :  And  it  is  hereby 
declared,  that  every  receipt  of  the  said  J.  D.  Chapman, 
his  executors,  administrators,  or  assigns,  for  any  of  the 
said  purchase-money,  shall  be  a  valid  dischai^  to  the 
person  or  persons  paying  the  same,  and  shall  exempt 
such  person  or  persons  from  all  responsibility  there- 
about :  And  it  is  hereby  expressly  declared  that  the 
principal  sum  hereby  secured  is  not  to  exceed  the  sum 
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of  489/.  ISs,,  and  that  any  assignee  or  assginees  of  the        1852. 
said  J.  D.  Chapman,  his  executors,  administrators,  or       Grahak 
assigns,  shall  be  equally  competent  to  execute  the  afore-  ^• 

said  trusts,  or  any  of  them,  as  if  such  trusts  had  been 
executed  by  the  said  J.  D.  Chapman,  his  executors  or 
administratoiB :  And  it  is  hereby  further  deckred,  that 
it  shall  be  lawful  for  the  said  J.  D.  Chapman,  his 
executors,  administrators,  or  assigns,  or  any  person  or 
persons  authorized  by  him  or  them,  and  either  with  or 
without  any  peace  officer,  to  enter  upon  and  take  pos- 
session of  all  the  chattels  real  hereby  assigned,  or  in- 
tended so  to  be,  and  there&om  to  eject  and  remove  the 
said  J.  B.  Larke,.  his  executors,  administrators,  or  as- 
signs, and  all  other  persons,  and  also  to  enter  upon  and 
continue  in  possession  of  any  hereditaments  and  pre- 
mises upon  which  any  part  of  the  goods,  chattels,  and 
personal  estate  hereby  assigned  may  happen  to  be,  and 
to  take  possession  of  such  goods,  chattels,  and  per- 
sonal estate,  upon  the  trusts  aforesaid ;  and  that,  for  the 
purpose  of  taking  possession  of  such  chattels  real,  and 
personal  estate  as  aforesaid,  it  shall  be  lawful  for  him  or 
them  to  break  open  or  remove  any  door,  window,  lock, 
bar,  bolt,  or  other  fiastening,  without  being  liable  to  any 
action  for  so  doing,  or  for  taking  and  continuing  in  pos- 
session of  the  said  hereditaments  and  premises :  And  it 
is  hereby  declared  that  the  said  J.  D.  Chapman,  his 
executors,  administrators,  or  assigns,  shall  have  full 
power  to  compound  any  chose  in  action  hereby  assigned 
or  intended  so  to  be :  And  the  said  J.  B.  Larke  doth 
hereby,  for  himself,  his  heirs,  executors,  and  admini- 
strators, covenant,  grant,  and  agree  to  and  with  the  said 
J.  D.  Chapman,  his  executors,  administrators,  and  as- 
signs, that  he  the  said  J.  B.  Larke,  his  executors  and 
administrators,  the  premises  hereby  assigned,  or  intended 
BO  to  be,  unto  the  said  J.  D.  Chapman,  his  executors, 
administrators,  and  assigns,  against  him  the  said  J.  B. 
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1852.        Larke,  and  his  executors  and  administraton,  and  all 

GRAHAM       other  persons  whomsoever,  shall  warrant  and  for  ever 

*'  defend :     And,  further,  that  the  said  J.  B.  Larke,  bit 

V/HAPMAIf* 

heirs,  executors,  or  administrators,  shall,  on  or  befiore 
the  1st  of  June  next,  pay  unto  the  said  J.  D.  Chapman, 
his  executors,  administrators,  or  assigns,  the  sum  of 
439/.  18^.,  with  interest  therefor  at  5/.  per  cent,  per 
annum,  to  be  computed  from  the  date  hereof  until  pay- 
ment: And,  further,  that,  in  case  the  said  som  of 
439/.  ISs.  and  interest  shall  not  be  paid  to  the  said  J.  D. 
Chapman  on  or  before  the  said  1st  of  June  next,  it  ahall 
be  lawful  for  the  said  J.  D.  Chapman,  his  executoTBy 
administrators,  or  assigns,  or  any  of  them,  or  any  person 
or  persons  authorized  by  them,  or  any  of  them,  at  any 
time  or  times  thereafter,  and  from  time  to  time  until  the 
said  sum  of  439/.  ISs.  and  interest  shall  be  fully  paid 
and  satisfied,  to  enter,  by  any  ways  or  means  he  or  they 
may  think  proper,  into  and  upon  all  and  every  the  here- 
ditaments and  premises,  with  the  appurtenances,  which 
may  from  time  to  time  be  in  the  occupation  of  the  said 
J.  B.  Larke,  or  any  part  thereof,  and  for  that  purpose,  if 
needful,  to  break  open  any  outer  or  other  door,  and  then 
and  there  distrain  the  goods  and  chattels  there  found,  for 
the  said  sum  of  439/.  ISs.  and  interest ;  and,  in  case  such 
sum  and  interest,  together  with  the  costs  of  taking  and 
keeping  such  distress,  shall  not  be  paid  within  one  day 
after  the  making  thereof,  it  shall  be  lawful  for  the  said 
J.  D.  Chapman,  his  executors,  administrators,  and  as- 
signs, to  sell  such  goods  and  chattels,  by  the  appraise- 
ment of  one  or  more  appraiser  or  appraisers,  or  by  public 
auction,  and  for  that  ptu'pose  to  keep  possession  of  the 
said  hereditaments  and  premises  for  any  time  not  ex- 
ceeding twenty-one  days,  in  order  that,  by  means  of 
such  distress  and  sale,  the  said  sum  of  439/.  I89.,  and  all 
interest  to  become  due  therefor,  and  all  costs  of  any 
distress  or  distresses,  may  be  fully  paid  and  satisfied  to 
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the  said  J.  D.  Chapman^  his  executors,  administrators,        1852. 

and  assigns:    And  it  is  hereby  expressly  agreed  and       graham 

declared  between  the  said  parties,  that  the  said  J.  D.      ^    ^• 

Chapkak. 
Chapman,  his  executors,  administrators,  or  assigns,  may 

plead  these  presents  as  a  leaye  and  licence,  or  a  general 
release,  in  bar  of  any  action  which  may  be  brought  for 
breaking  into,  or  remaining  in  or  upon,  such  lands  and 
premises  as  aforesaid,  or  any  part  thereof,  or  for  dis- 
training and  selling  the  goods  and  chattels  there  found : 
And  it  is  hereby  declared  and  agreed,  that,  until  the  said 
J.  D.  Chapman,  his  heirs,  executors,  administrators,  and 
assigns,  shall  think  fit  to  take  possession  of  the  said 
assigned  premises,  it  shall  be  lawful  for  the  said  J.  B. 
Larke  to  retain  possession  thereof 

The  200/.  was  bon&  fide  advanced  by  the  defendant  to 
Larke  on  the  1st  of  April,  though  the  deed  was  not  exe- 
cuted until  the  8th.  It  was  proved,  that,  at  the  time 
when  this  transaction  took  place,  Larke  was  in  great 
distress;  and  that  several  executions  had  been  issued 
against  him,  which  the  jury  found  to  be  fraudulent,  but 
Qiey  negatived  that  the  defendant  had  notice  that  they 
liad  been  fraudulently  obtained. 

The  defendant's  debt  being  unpaid,  he,  on  the  7th  of 
^.ugast,  1850,  seized  all  the  goods  on  the  premises,  under 
;he  assignment,  including  about  100/.  worth  of  goods 
rhich  Larke  had  purchased  after  the  acts  of  bankruptcy 
ipon  which  the  fiat  was  founded. 

On  the  part  of  the  plainti£Ps,  it  was  insisted  that  the 
u»ignment,  having  the  necessary  effect  of  defeating  or 
lelaying  creditors,  was  an  act  of  bankruptcy,  within  the 
S7tb  section  of  the  12  k  13  Vict.  c.  106 ;  and  that  the 
leiznre  was  not  a  ''  transaction  "  within  the  protection 
y£  the  133rd  section,  so  far,  at  all  events,  as  related  to 
ihe  goods  purchased  by  Larke  after  the  acts  of  bank- 
ruptcy :  and,  after  the  jury  had  retired  to  consider  their 
t,  a  third  objection  was  made,  viz.  that  the  power 
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1862.        of  distress  had  not  been  duly  executed^  inasmuch  aa  there 
Qjj^BLiM       ^^^^  ^®  evidence  that  the  goods  had  been  sold  by  auction, 
^-  or  on  appraisement. 

UHAPXAir. 

The  Lord  Chief  Justice  left  it  to  the  jury  to  say  whe- 
ther the  deed  was  executed  bon&  fide^  and  whether  the 
advance  of  the  200/.  was  the  moving  consideration.  The 
jury  found  that  it  was;  and  his  lordship  thereapon 
directed  a  verdict  to  be  entered  for  the  defendant,  re- 
serving leave  to  the  plaintifis  to  move  to  enter  the  verdict 
for  them,  with  317/.  damages,  if  the  court  should  be  of 
opinion  that  the  execution  of  the  assignment  waa  an  act 
of  bankruptcy. 

Byles,  Serjt.^  in  the  last  term,  moved  accordingly, 
and  also  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  evidence.  He  referred  to  Worseley  v.  De 
Mattos,  1  Burr.  467,  Butcher  v.  Easto,  1  Dougl.  294, 
Ex  parte  Marshall,  1  De  Oex,  273,  Scott  v.  Scholey, 
8  East,  467,  Howes  v.  Ball,  7  B.  &  C.  481,  1  M.  &  B. 
288,  and  Freeman  v.  Edwards,  2  Exch.  782 ;  and  WU- 
liams,  J.,  referred  to  Ex  parte  Zwilchenbart,  3  M.  D.  & 
De  Gex,  671. 

The  court  granted  a  rule  upon  the  points  reserved, 
but  refused  it  as  to  the  last  point, — the  Lord  Chief  Jus- 
tice observing,  that,  though,  if  he  had  been  on  the  jury, 
he  should  probably  have  found  the  other  way,  yet  he 
could  not  advise  the  court  to  grant  a  rule  as  for  a  verdict 
against  evidence. 

BramweU  and  Willes,  on  a  former  day  in  this  term, 
1.  Asrignment  shewed  cause.  1.  The  assignment  of  the  8th  of  April, 
bankniptcy.       1850,  was  uot  an  act  of  bankruptcy.    A  convqrance  by 

a  trader  of  aU  his  property  to  satisfy  a  pre-existing  debt, 
no  doubt,  is  an  act  of  bankruptcy,  inasmuch  as  it  dis- 
ables him  from  continuing  his  trade,  and  so  necessarily 
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defeats  or  delays  his  other  creditors.  But  a  bon&  fide  1852. 
sale^  for  a  present  payment^  though  of  all  the  trader's  gbaham 
goods^  is  not  an  act  of  bankruptcy.  The  authorities  ^^  *- 
upon  the  subject  are  numerous^  and  so  clear  as  to  leave 
the  matter  free  from  doubt.  Thus^  in  Siebert  v.  Spoaner, 
1  M.  &  W.  714^  Lord  Abinger  says :  ''  K  a  man  assigns 
die  whole  of  his  effects^  not  for  a  new  consideration^  but 
for  an  outstanding  debt^  that  is  an  act  of  bankruptcy ; 
because  the  very  nature  of  the  transaction  prevents  him 
from  carrying  on  his  trade.''  And  Alderson^  B.^  adds  : 
''If  an  equivalent  is  given^  there  is  only  a  change  of  the 
nature  of  the  property  which  the  party  has^  but  not  a 
conveying  of  it  away."  So,  in  Lindan  v.  Sharp,  7  Scott, 
N.  E.  730,  6  M.  &  G.  895,  one  M.,  a  trader,  being  in- 
debted to  his  bankers,  and  being  pressed  by  them  for 
security,  executed  a  conveyance  to  them  of  certain  stock 
and  efiects  enumerated  in  a  schedule  annexed  to  the 
deed,  with  a  power  of  sale  on  default  in  payment  of 
KXKM.  on  demand :  the  deed  recited  that  M.  was  in- 
debted to  the  bankers  in  1000/.,  but  it  contained  no 
stipulation  for  fresh  advances  by  them ;  and,  though  it 
did  not  in  terms  purport  to  convey  aU  M.'s  property,  it 
appeared  that  the  agent  of  the  bankers  who  negotiated 
the  transaction,  was  aware  that  M.  in  reality  possessed 
no  other  property :  M.  retained  possession  of  the  effects 
80  conveyed  until  a  few  days  before  a  fiat  in  bankruptcy 
issued  against  him :  and  it  was  held  that  the  execution 
of  this  deed  was  an  act  of  bankruptcy.  On  the  other 
hand.  Lord  Kenyon,  in  Whitwell  v.  Thompson,  1  Esp. 
N.  P.  C,  68,  says:  "All  the  cases,  without  a  single 
Exception,  where  the  assignment  of  his  property  by  a 
tirader  has  been  deemed  fraudulent  and  an  act  of  bank- 
^iDiptcy,  have  been  where  it  has  been  given  for  a  by-gone 
before-contracted  debt :  but  it  never  can  be  taken 
be  law,  that  a  trader  cannot  sell  his  property  when 
l^ia  affairs  become  embarrassed,  or  assign  them  to  a 
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person  who  will  assist  him  in  his  difficulties^  as  a  secu- 
rity for  any  advances  such  person  may  make  to  him/' 
This  assignment^  therefore^  is  clearly  not  bad  because  it 
conveys  all  Larke's  goods.  But  it  is  contended  on  the 
other  side^  that  the  assignment  is  firaudulent,  because  it 
was^  as  to  part^  given  as  a  security  for  a  by-gone  debt. 
There  is  no  authority,  however,  to  warrant  that.  [Wil- 
liams, J.  Lord  Lyndhurst,  in  Ex  parte  Marshall,  1  De 
Gex's  B.  C.  273,  seems  to  think  it  would  be  an  act  of 
bankruptcy,  unless  it  was  a  sale.']  In  lAndon  v.  Sharp, 
Tindal,  C.  J.  says :  ''  If  this  had  been  the  case  of  a  con- 
veyance upon  a  bond,  fide  purchase  by  the  defendant,  the 
transaction  would  have  been  protected,  upon  the  princi- 
ples laid  down  in  Baxter  v.  Pritchard,  1  Ad.  Sc  E.  456, 
8  N.  &  M.  638,  Rose  v.  Haycock,  1  Ad.  Sc  E.  640,  n. ; 
8  N.  &  M.  644,  and  Harwood  v.  Bartlett,  8  Scott,  171, 
6  N.  C.  61 ;  or,  if  it  had  been  an  assignment  by  way  of" 
security  to  the  bankers  for  advances  thereafter  to  be 
made,  the  observations  of  Lord  Kenyon,  in  Whitwell  v* 
Thompson,  1  Esp.  N.  P.  C.  68,  would  apply  stron^y  in. 
favour  of  the  defendant :  but,  as  it  was  a  security- for  a 
by-gone,  pre-contracted  debt,  the  language  of  Lord 
Kenyon  in  the  last  case,  and  of  the  judges  in  the  other 
cases,  pointedly  applies  the  principles  of  the  earlier  deci- 
sions to  such  a  transaction,  and  confirms  the  opinion 
that  it  is  an  act  of  bankruptcy.'^  That  is  a  dear  recog- 
nition of  the  distinction  which  will  govern  the  present 
case.  [Jervis,  C.  J.  When  did  it  first  become  a  settled 
matter  of  law,  that  an  assignment  of  all  a  trader's  pro- 
perty was  an  act  of  bankruptcy  ?]  In  Worseley  v.  De 
Mattos,  1  Burr.  467.  (a)  [Jervis,  C.  J.,  referred  to 
Devon  v.  Watts,  1  Dougl.  86.] 
2.  Then  it  is  said  that  the  deed  could  only  pass  such 


(a)  The  point  had  before 
been  decided  in  Law  v.  SkiTi- 
ner,  2  Sir  W.  Bl.  996,  in  Easter 


Term,  15  G.  2 :  Worseley  v. 
De  Mattos  was  decided  in 
Hilary  Term,  31  G.  2. 
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property  as  Lorke  possessed  at  the  time^  and  did  not       1852. 
Jostify  the  seizure  of  after-acquired  property.     As  to       graham 
that^  the  defendant  justifies  under  the  leave  and  li-      ^^  ^* 
cence  contained  in  the  deed.    To  this  it  is  objected^ 
that^  Larke,  having  committed  an  act  of  bankruptcy 
before  the  seizure  and  sale^  he  could  give  no  leave  and 
Ucence  to  8eu«  goods  which  were  the  property  of  his 
assignees.    It  is  submitted^  however^  that  the  seizure 
and  sale  was  a  transaction  protected  by  the  188rd  sec- 
tion of  the  12  &  13  Vict.  c.  106.    That  section  enacts 
that  "  all  payments  really  and  bon&  fide  made  by  any 
bankrupt^  or  by  any  person  on  his  behalf,  before  [the] 
date  of  the  fiat  or  the  filing  of  a  petition  for  adjudication 
of  bankruptcy,  to  any  creditor  of  such  bankrupt,  and  all 
payments  really  and  bon&  fide  made  to  any  bankrupt 
before  the  date  of  the  fiat  or  the  filing  of  such  petition, 
and  all  conveyances  by  any  bankrupt  bon&  fide  made  and 
executed  before  the  date  of  the  fiat  or  the  filing  of  such 
petition,  and  all  contracts,  dealings,  and  transactions  by 
and  with  any  bankrupt,  really  and  bon&  fide  made  and 
entered  into  before  the  date  of  the  fiat,  or  the  filing 
of  such  petition,  and  all  executions  and  attachments 
against  the  lands  and  tenements  of  any  bankrupt  bon& 
fide  executed  by  seizure,  and  all  executions  and  attach- 
ments against  the  goods^and  chattels  of  any  bankrupt 
bonft  fide  executed  and   levied  by  seizure  and  sale, 
before  the  date  of  the  fiat  or  the  filing  of  such  peti- 
tion,  shall  be  deemed  to  be  valid,  notwithstanding  any 
Imor  act  of  bankruptcy  by  such  bankrupt  committed, 
X^TOvided  the  person  so  dealing  with,  or  paying  to,  or 
l^eing  paid  by,  such  bankrupt,  or  at  whose  suit  or  on 
^^^liose  account  such  execution  or  attachment  shall  be 
S^saed,  had  not  at  the  time  of  such  payment,  conveyance, 
^^ontract,  dealing,  or  transaction,  or  at  the  time  of  so 
^srxecuting  or  levying  such  execution  or  attachment,  or  at 
^lie  time  of  making  any  sale  thereunder,  notice  of  any 
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1852.  prior  act  of  bankniptcy  by  him  committed.''  The  olgect 
Graham  of  the  l^:iBlature  was^  to  validate  all  transactions  as  to 
C^J;^  the  goods  of  the  assignees,  provided  they  would  bsve 
been  valid  as  against  the  bankrupt  himself  if  he  had  not 
committed  an  act  of  bankruptcy.  This  was  a  dealing 
with  the  goods  in  pursuance  of  an  authority  previously 
given.  The  words  of  the  statute  are  as  general  in  their 
nature  as  can  be  conceived.  In  Young  v.  Hope^  2  Exch. 
105^  a  trader  took  possession  of  goods  under  an  agree- 
ment with  the  owner  that  he  should  keep  possession  for 
a  twelvemonth^  on  payment  of  a  certain  sum,  but,  if  the 
money  was  not  paid  on  a  certain  day,  the  owner  should 
be  at  liberty  to  re-take  them :  the  goods  continued  in 
the  possession  of  the  trader  until  the  stipulated  time  for 
payment,  when,  the  money  not  having  been  paid,  the 
owner  sold  them,  after  an  act  of  bankruptcy  committed 
by  the  trader,  but  before  the  fiat  issued:  and  it  was^ 
held, — foUowing  a  ruling  of  Tindal,  C.  J.,  at  Misi  Prius^ 
in  Pariente  v.  Pennell,  2  M.  &  Rob.  517, — ^that  the 
''transaction''  was  protected  by  the  2  &  3  Yict.  c.  29, 
s.  1.  (a) 
8.  SalewithoQt      8.  The  point  that  the  sale  was  without  appraisement, 

appnusement.  &x  ^ 

was  not  taken  until  after  the  jury  had  retired.  If  taken 
at  the  proper  time,  evidence  might  have  been  given 
which  would  have  answered  the  objection. 

Byles,  Serjt.,  and  Aspland,  in  support  of  the  rule.  1. 
2L  ^Sfrf^-  ^^  assignment  was  clearly  an  act  of  bankruptcy.  Its 
raptcy.  ncccssary  e£Pect  was,  to  defeat  and  delay  Larke's  other 

creditors.  In  Newton  v.  Chant ler,  7  East,  138,  Lord 
EUenborough  says :  ''  As  a  general  proposition,  it  cannot 
be  disputed  that  a  conveyance  by  deed  by  a  trader  of  all 
his  property  to  a  particular  creditor,  in  prejudice  to  the 
rest,  is  an  act  of  bankruptcy.  Every  man  must  be  taken 
to  contemplate  the  ordinary  consequences  of  his  oum  act 

(a)  See  Orakam  v.  Furber,  post  M.  T.  1863. 
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at  the  Hme  of  the  act  done.  Here^  the  necessary  effSect  1852. 
of  the  act  done^  was,  to  turn  round  all  his  other  credi-  gbaham 
tors,  and  present  them  firom  pursuing  their  present  or-  ^• 

dinarjr  remedy  against  him  for  the  payment  of  their 
demands,  leaving  them  only  to  look  to  him  for  the  future 
surplus,  if  any/'  Lawrence,  J.,  in  the  same  case,  says : 
^  As  the  necessary  consequence  of  this  deed  of  convey- 
ance, was,  to  take  the  whole  effects  of  the  trader,  which 
the  law  says  shall  be  distributed  equally  amongst  all  his 
creditors,  and  to  give  them  to  a  particular  creditor,  this, 
^thin  all  the  cases,  is  an  act  of  bankruptcy/'  And  Le 
IBlanc,  J.,  adds :  "  The  principle  of  all  the  cases,  is,  that, 
if  tlie  conveyance  to  a  particular  creditor  necessarily  pre- 
-vents  the  property  of  the  trader  from  being  distributed 
at  the  law  requires  in  cases  of  bankruptcy,  that  is  itself 
an  act  of  bankruptcy/'  The  principle  of  that  case  is  re- 
cognized in  Stewart  v.  Moody ^  1  C.  M.  &  B.  777  :  it  was 
^ere  held,  that,  where  a  trader  assigns  by  deed  all  his 
p«>perty,  L  trust  for  the  benefit^  editors,  it  was 
an  act  of  bankruptcy  under  the  6  6.  4,  c.  16,  s.  3,  al- 
though the  trader  did  not  intend  to  defeat  or  delay  his 
creditors,  inasmuch  as,  that  being  the  necessary  conse- 
quence of  the  assignment,  he  must  in  law  be  taken  to  have 
intended  it.  Parke,  B.,  there  said  :  *'  It  was  settled  by 
.Robertson  v.  lAddeU,  9  East,  487,  that  an  assignment  of 
all  a  trader's  effects  was  an  act  of  bankruptcy.  It  was 
there  decided  that  the  words  '  or  whereby,'  in  the  sta- 
tute of  James,  did  not  alter  the  previous  words,  'to  the 
intent,'  and  that  the  words,  '  to  the  intent  or  whereby 
liis  creditors  skaU  or  may  be  defeated  or  delayed,'  were 
'to  be  read  '  to  the  intent  his  creditors  shall,  or  whereby 
^hey  may  be  defeated.'  The  present  statute  is  the  same 
Sn  effect,  only  the  expressions  are  more  concise,  and  the 
"%rords  '  with  intent '  8cc.,  occur  at  the  end  of  the  section, 
«M  applicable  to  all  the  different  kinds  of  acts  of  bank- 
xmptcy  mentioned.    The  present  act  was  not  intended  to 

VOL.  XII. — c.  B.  H 


V. 

Chapmax. 


98  EASTEB  TEBM, 

1852.  alter  the  former  law  in  this  respect ;  and  it  has  been 
GiLLHAM  clearly  settled^  that^  if  the  necessary  consequence  of  a 
man's  act  is,  to  delay  his  creditors^  he  must  be  taken  to 
intend  it.  When  a  man  assigns  all  his  property^  and  puts 
it  into  a  diffsrent  course  of  distribution  from  what  the 
bankrupt  laws  direct,  he  commits  an  act  of  bankruptcy/' 
The  same  is  laid  down  by  Lord  Abinger,  in  Siederi  v. 
Spooner,  1  M.  &  W.  714,  though  he  gives  a  different 
reason.  Butcher  y.  Easto,  1  Dougl.  295,  is  to  the  same 
effect.  [Cresswelly  J.  That  a  man  must  be  presumed 
to  intend  that  which  is  the  necessary  consequence  of  his 
acts,  is  one  of  the  first  principles  of  both  civil  and  crimi- 
nal law.]  The  law  supplies  the  motive.  That  this  deed 
operated  as  a  conveyance  of  aU  Larke's  available  pro- 
perty,  is  clear ;  for,  it  left  him  at  most  only  an  equitable 
interest  in  the  surplus,  which  could  not  be  taken  under  a 
fi.  fa. :  Metcalfy,  Scholey,  2  N.  R.  461 ;  Scott  v.  Scko- 
ley,  8  East,  467.  The  necessary  and  unavoidable  conse- 
quence of  the  deed  was,  to  delay  his  creditors.  It  fidb, 
therefore,  within  all  the  reasons  given  in  the  authorities : 
it  prevents  the  trader  from  carrying  on  his  business ;  it 
delays  his  creditors ;  and  it  holds  out  a  fiilse  and  delusive 
credit  to  the  public.  Then,  it  is  contended  on  the  other 
side,  that  the  present  advance  of  200/.  prevents  this  trans* 
action  amounting  to  an  act  of  bankruptcy.  {Jetviij 
C.  J.  The  jury  found  that  that  advance  was  the  moving 
consideration  for  the  execution  of  the  deed.]  The  exe- 
cution of  the  deed  was  purchased  by  a  bon&  fide  advance 
of  200/.  made  a  week  beforehand.  That  did  not  prevent 
the  deed  being  fraudulent.  Upon  the  execution  <^  the 
deed  on  the  8th  of  April,  Larke  assigned  to  the  defend- 
ant everything  he  possessed,  including  the  200/.  he  had 
received  on  the  1st,  or  the  goods  he  might  have  bought 
with  the  money,  except  wearing  apparel  and  furniture  to 
the  extent  of  20/,,  and  his  book  debts,  which  were  proved 
not  to  exceed  20/.     [Cresswell,  J.     If  Larke  had  spent^ 
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the  2001.,  he  had  it  not  to  trade  with :  if  he  had  not        1852. 
spent  it,  it  passed  by  the  deed.]     Exactly  so.     {Jervis,       ^ 
C.  J.    The  deed  was  agreed  to  be  executed  when  the  ^' 

advance  was  made.  I  think  it  should  be  assumed  that 
it  was  one  transaction.]  Assuming  that  to  be  the  8th 
of  April,  the  200/.  or  its  produce  passed  by  the  deed. 
All  that  is  decided  in  Baxter  v.  Pritchard,  and  that 
dass  of  cases,  is,  that  a  sale  for  a  present  payment  of  all 
a  trader's  stock,  is  not  an  act  of  bankruptcy.  There,  the 
man  gets  yalue  for  what  he  parts  with :  but  where  he 
parts  with  his  goods  in  satisfaction  of  a  by-gone  debt,  he 
does  not.  To  put  this  case  at  the  highest,  the  trader 
sells  part  of  his  goods  for  a  money  payment,  and  he  as- 
signs all  the  rest  in  consideration  of  a  by-gone  debt.  Is 
not  that  an  act  of  bankruptcy  ?  The  invalidity  of  one 
part  oithe  transaction  taints  the  whole :  Law  v.  Skinner, 
2  Sir  W.  Bl.  996.  In  Archbold's  Bankrupt  Law,  9th 
edit.  p.  55,  it  is  said :  "  The  words  of  the  statute  of 
James  are,  'any  firaudulent  conveyance  of  his  lands, 
tenements,  goods,  or  chattels.'  This  has  been  construed 
to  include  all  conveyances  by  a  trader  of  the  entire  of  his 
property,  whether  for  a  past  consideration, — as,  for  in- 
stance, to  a  creditor  for  a  debt  already  incurred  {New* 
Um  V.  Chaniler,  7  East,  138,  Wilson  v.  Day,  2  Burr. 
827,  Hoeper  v.  Smith,  1  Sir  W.  Bl.  441,  Siebert  v. 
Spooner,  1  M.  &  W.  714), — or  for  a  present  considera- 
tion, as,  for  instance,  to  indemniiy  a  surety,  or  to  secure 
a  person  about  to  advance  money  to  him  {Worseley  v. 
De  Mattes,  1  Burr.  467,  Butcher  v.  Easto,  1  Dougl.  295, 
HasseUs  v.  Simpson,  1  Dougl.  89,  n.,  Hoffman  v.  Pitt, 
5  Esp.  N.  P.  C.  22),  or  without  consideration.''  [TVU' 
Hams,  J.,  referred  to  Smith's  Mercantile  Law,  4th  edit. 

p.  530.] 

2.  The  after-acquired  property,  at  all  events,  could  not  2.  As  to  the 
pass  by  this  deed.    It  is  true,  a  deed  may  be  so  framed  ^oods"*^ 
as  to  pass  after-acquired  property :  Tapfield  v.  Hillman, 
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6  M.  &  G.  245,  6  Scott  N.  R.  967 ;  Lunn  v.  Thomiam, 
ante.  Vol.  1.  p.  879  :  but  the  language  must  be  express 
to  that  effect :  and  it  seems  from  the  latter  cajse  tliat 
there  must  be  some  ratification,  some  act  done  by  the 
assignor,  after  the  property  has  come  to  his  possession. 
These  goods  passed  to  the  assignees,  and  therefore  could 
not  be  operated  upon  by  the  assignment :  Rouch  v.  The 
Great  Western  Railway  Company,  1  Q.  B.  51,  4  P.  &  D. 
686;  Freeman  v.  Edwards,  2  Exch.  782.  The  bank- 
ruptcy would  be  a  revocation  of  the  alleged  leave  and 
licence :  Howes  v.  Ball,  7  B.  &  C.  481,  1  M.  &  R.  288. 

8.  Assuming  that  the  irregularity  in  the  exercise  of 
the  power  of  distress  and  sale  was  not  ui^ed  at  the  pro- 
per season,  still,  having  obtained  a  verdict,  the  defend- 
ant is  entitled  to  keep  it  upon  any  ground  that  can  be 
suggested,  even  though  it  be  one  not  made  at  the  trial 
at  all.  [Jervis,  C.  J.  Surely  not.  The  plaintiflh  may 
say,  that,  by  the  course  you  took,  they  were  deprived  rf 
the  opportunity  of  tendering  a  biU  of  exceptions.] 

Cur.  adv.  vuU. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the 
court: 

Three  points  were  raised  upon  the  discussion  of  this 
rule.  Of  these,  two  were  presented  plainly  in  the  course 
of  the  trial ;  but  the  third,  although  glanced  at,  was  not 
brought  forward  and  intelligibly  stated  imtil  after  the 
jury  had  withdrawn  from  the  court,  and  been  absent 
for  some  time  considering  their  verdict.  Whether  a 
point  so  presented  ought  to  be  allowed  as  groimd  for  a 
new  trial,  or  whether  the  second  point  ought  to  be  de- 
termined for  the  plaintiffs  or  for  the  defendant^  beocMues 
an  immaterial  inquiry,  in  the  view  we  take  of  this  ease, 
because  we  are  of  opinion  that  the  first  point  is  good, 
that  the  assignment  of  the  8th  of  April,  1850,  was, 
under  the  circumstances,  an  act  of  bankruptcy,  and  that 
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therefore  the  role^  which  seeks  to  enter  a  verdict  for  the        1852. 
pkintifls  for  315/.^  ought  to  be  made  absolute.  Graham 

The  feucts  necessary  to  raise  this  point  may  be  shortly  tr. 

stated.  Larke^  a  trader  at  Norwich^  being  indebted  to 
the  defendant  in  the  sum  of  239/.  18^.^  for  goods  sold^  ap- 
plied to  him,  in  the  month  of  March,  1850,  for  the  loan  of 
2001.,  which  the  defendant  agreed  to  make,  upon  condi- 
tion that  Larke  should  assign  over  his  property  to  him  as 
a  security  for  the  money  then  due,  and  for  the  further  ad- 
vance of  200/.  Larke  assented  to  these  terms ;  and,  the 
money  having  been  advanced  by  the  defendant  on  the  Ist 
of  April,  the  deed  upon  which  this  question  arises  was 
executed  on  the  8th  of  April.  At  the  time  of  this  as- 
signment, Larke's  stock  was  worth  from  1200/.  to  1500/. ; 
and  his  book  and  other  debts  did  not  exceed  20/.  He 
was  indebted  to  a  large  amount.  At  the  trial,  I  held, 
for  the  purposes  of  the  day,  that  the  assignment  would 
not  be  an  act  of  bankruptcy,  if  the  200/.  were  really  ad- 
vanced, and  the  deed  was  executed  bon&  fide  in  con- 
sideration of  that  sum  :  and,  evidence  having  been  ad- 
duced by  the  defendant  upon  this  and  other  points,  I  left 
the  question  to  the  jury,  who  found,  that  the  deed  of  the 
Sth  of  April  was  executed  by  Larke  bon4  fide,  in  conside- 
"ation  of  the  old  debt  and  the  further  advance,  and  that 
lie  further  advance  was  the  moving  cause  of  the  deed. 

My  Brother  Byles  does  not  complain  of  that  finding ; 
^t,  assuming  it  to  be  warranted  by  the  evidence,  con- 
^ndB  that  the  deed  is  notwithstanding  an  act  of  bank- 
i:iptcy.  [After  stating  the  material  provisions  of  the 
^ed^  the  learned  judge  proceeded  as  foUows : — ] 

It  is  remarkable  that  no  decision  has  been  found 
rhich  bears  directly  upon  the  point  under  discussion. 
^  cannot  but  be  of  very  common  occurrence :  and  the 
a^unsel  on  either  side  are  therefore  well  justified  in  ob- 
i^nrving  that  it  may  be  because  the  point  is  clear,  that 
one  has  hitherto  ventured  to  raise  it. 
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1 852.  Relying  upon  the  ease  of  Baxter  t.  PrUehard,  1  Ad. 

Q^j^^y^       k  E.  456,  3  N.  &  M.  638,  which  estaUidiea  that  the 
^    ^'  bon&  fide  sale  of  the  whole  of  a  trader's  stock,  at  a  fidr 

CUAPMAir.  .  ' 

price,  18  not  an  act  of  bankruptcy,  even  though  tne 
trader  intended  at  the  time  to  abscond  with  the  monfiy, 
— the  defendant's  counsel  contended  that  this  deed  was 
not  an  act  of  bankruptcy,  because  it  was  founded  upon 
a  bon&  fide  consideration  to  be  paid  for  the  deed;  and 
they  urged  that  the  amount  of  the  consideration  waa 
immaterial,  provided  it  was  substantial,  and  the  deed 
was  executed,  not  as  a  security  for  a  by-gone  debt,  but^ 
as  found  by  the  jury  in  this  case,  in  consideration  of  a 
further  advance.  They  produced  no  authority  bearing 
directly  upon  the  subject ;  but  they  referred  to  certain 
expressions  which  fell  from  the  judges  in  Sieberi  t. 
Spooner,  1  M.  &  W.  714,  and  particularly  to  the  lan« 
guage  of  the  late  Lord  Chief  Justice  Tindal,  in  Lindon 
V.  Sharp,  6  M.  &  G.  905,  7  Scott  N.  R.  730,  to  shew 
that  a  future  advance  would,  under  circumstances  like  the 
present,  be  a  good  consideration  for  a  deed  like  this. 

On  the  other  hand,  the  counsel  for  the  plainiifia  ad- 
verted to  the  well-known  rule  of  law,  that  the  assign- 
ment of  the  whole  of  a  trader's  effects,  or  the  whole  with 
a  trifling  or  colourable  exception  only,  is  an  act  of  bank- 
ruptcy, and,  extracting  from  the  earlier  cases  the  reasons 
given  for  this  rule,  contended  that  this  deed  was  an  act 
of  bankruptcy,  because  it  gave  the  defendant  a  preference 
for  his  debt, — because  it  necessarily  delayed  creditors^ 
even  with  respect  to  the  balance  after  the  debt  had  been 
paid,  the  trader's  equitable  interest  not  being  seizaUe 
under  a  fieri  facias, — and  because  the  goods  remaining 
in  the  trader's  keeping  gave  him  a  false  credit,  whereaai, 
in  truth,  he  had  legally  no  power  to  continue  his  trade, 
or  to  dispose  of  a  single  article  of  his  stock,  if  the  deed 
were  good.  With  reference  to  the  advance,  and  the  find- 
ing of  the  jury  in  that  respect,  they  urged,  that,  if  the 
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tTansaction  was  to  date  from  the  1st  of  Aprils  when  the  1852. 
advance  was  made,  it  was  in  effect  a  transfer  of  all  the  ^ 
trader's  stock,  worth  firom  1200/.  to  1500/.,  for  a  by-  ^  »• 
gone  debt,  except  so  much  as  was  worth  200/.,  the  sum 
advanced,  and  for  which  alone  the  trader  got  an  equiva- 
lent ;  and  that,  considering  the  value  of  the  stock,  and 
the  trader's  liabilities,  this  was  a  trifling  exception,  and 
the  deed  was,  notwithstanding,  an  act  of  bankruptcy. 
And  they  further  said,  that,  if  the  transaction  was  to  be 
viewed  from  the  real  date  of  the  deed,  viz.  the  8th  of 
April,  the  deed  upon  its  face  was  an  act  of  bankruptcy ; 
because,  if  the  money  advanced  to  the  trader  was  at 
that  time  spent,  the  transfer  was  for  an  old  debt ;  and, 
if  it  remained  in  the  trader's  keeping,  it  passed  to  the 
defendant  by  the  deed,  as  did  also  any  property  which 
the  trader  might  thereafter  acquire  in  exchange  for  the 
money  which  he  had  before  received. 

The  real  question  is,  whether,  in  the  language  of  the 
itatate  12  &  13  Vict.  c.  106,  s.  67,  tliis  deed  is,  not- 
Hthstanding  the  finding  of  the  jury,  a  firaudulent  trans- 
it of  the  goods  and  chattels  of  the  trader,  with  intent 
^  defeat  or  delay  his  creditors.  Every  person  must  be 
iken  to  intend  that  which  is  the  necessary  consequence 
r  hjB  own  act:  and,  if  a  trader  make  a  deed  which 
ec^essarily  has  the  effect  of  defeating  or  delaying  his 
reditors,  he  must  be  taken  to  have  made  the  deed  with 
lat  intent.  But  a  deed  which  has  the  effect  of  defeat- 
ig  or  delaying  a  trader's  creditors,  is,  by  the  policy  of 
lie  baiduupt  law,  a  fraudulent  deed;  and  therefore  a 
eed  which  has  that  effect,  is,  in  the  terms  of  the  act,  a 
randulent  transfer  of  the  trader's  goods,  with  intent  to 
efeat  or  delay  his  creditors. 

The  sale  of  the  whole  of  a  trader's  stock  to  a  bon^L 
ide  purchaser,  for  a  fair  price,  has  been  held  not  to  come 
lithin  the  rule,  even  though  creditors  may  ultimately 
fee  delayed  or  defeated,  and  the  misapplication  of  the 
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We  find  nothing  in  Siebert  v.  Spoaner  which  can        1852 

assist  the  defendant.    The  judges  there  speak  of  a  con-   • 

veyance  being  good  where  an  equivalent  is  given ;  but  v. 

they  mean,  and  Baron  Alderson  says  that  he  means,  to      Chapmait. 
speak  of  a  sale  or  transfer  for  fiill  consideration.     In 
Lmdon  v.  Sharp,  the  only  point  was,   whether  the 
transfer  of  all  a  trader's  property  for  a  by-gone  debt 
waa  an  act  of  bankruptcy,  the  deed  containing  no 
stipulation  for  further  advances,  although  the  trader 
might  reasonably  expect  that  such  advances  would  be 
made.     What  would  have  been  the  opinion  of  the  court 
if  there  had  been  such  a  stipulation,  does  not  appear : 
bat  the  Lord  Chief  Justice  is  reported  to  have  said, 
/'that,  if  it  had  been  the  case  of  a  conveyance  upon  a 
bank  fide  purchase  by  the  defendant,  the  transaction 
v^ould  have  been  protected,  on  the  principle  laid  down  in 
-^^fjpter  V.  Pritchard  and  some  other  cases  referred  to ; 
^^  ijF  it  had  been  an  assignment  by  way  of  security  to 
™e  l>ank  for  advances  thereafter  to  be  made,  the  obser- 
vation of  Lord  Kenyon  in  Whiiwell  v.  Thompson  would 
^^"^^  applied  strongly  in  favour  of  the  defendant/'    What 
^^^^^  fell  fifom  the  Lord  Chief  Justice  is  carefully  ex- 
P^^^%8ed.     He  adopts  Baxter  v.  Pritchard,  and  says  that 
'^    ^Kma  fide  sale  would  be  protected, — he  merely  says 
^^'^t  Lord  Kenyon's  observations  would  strongly  apply 
lere  the  assignment  is  by  way  of  security  for  future 
Ivances.     Lord  Kenyon  said,  in  Whitwell  v.  Thompson, 
^*)^t  it  never  could  be  taken  to  be  law,  that  a  trader  could 
^Xot  sell  his  property,  when  his  affairs  became  em- 
^^arrassed,  or  assign  them  to  a  person  who  should  assist 
^^m  in  his  difficulties,  as  a  security  for  any  advance  such 
^^rson  might  make  to  him.     Baxter  v.  Pritchard  fully 
^^ears  out  the  first  branch  of  this  proposition ;  but  the 
Second,  if  put  forward  aa  an  abstract  proposition  that  a 
"%rader  may  assign  the  whole  of  his  property  for  future 
^tdvances,  would  require  further  consideration  before  we 
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1852.        could  adopt  it  to  the  full  extent.    Bat^  upon  reference 

Obaham      ^  *^®  ^^^^'^  ^  Whitwell  V.  Thompson,  it  will  be  flband 

^'  that  Lord  Kenyon  did  not  intend  to  lay  down  any  mdi 

CnAPHAX.  .   .  . 

proposition.  That  was  an  action  of  trover^  to  recover 
two  leases  which  had  been  deposited  by  two  traden  in 
partnership^  bona  fide^  with  the  defendant^  as  a  security 
for  the  due  payment  of  two  bills  accepted  by  the  de- 
fendant for  their  accommodation.  It  turned  out^  upon 
inquiry^  that^  before  the  deposit^  one  of  the  traders  had 
committed  an  act  of  bankruptcy^  and  that  the  other 
trader  committed  an  act  of  bankruptcy  some  time  after 
the  deposit  had  been  made ;  and  it  then  became  a  ques- 
tion how  far  the  deposit  of  the  leases  was  affected  by 
the  acts  of  bankruptcy  so  proved.  The  leases  were  not 
the  whole^  nor^  from  anything  that  appearsj  a  material 
part^  of  the  trader's  property.  It  was  with  reference  to 
the  question  so  raised^  that  Lord  Kenyon  used  the  ex- 
pressions to  which  allusion  has  been  made :  and^  as  it 
was  not  even  suggested  that  the  deposit  of  the  leases 
amounted  to  an  act  of  bankruptcy^  that  learned  judge 
could  not  have  intended  his  observations  to  apply  to  a 
state  of  things  not  in  any  way  imder  discussion  before 
him. 

But  it  is  imneccssary  to  pursue  this  subject  further: 
the  deed  here  is  not  for  future  advances^  but  for  a  pre- 
sent payment  and  a  by-gone  debt:  it  conveys  all  the 
trader's  property^  including  the  advance^  and  any  pro- 
perty purchased  with  the  advance :  it  necessarily  defeats 
and  delays  creditors^  and  is  therefore  an  act  of  bank» 
ruptcy. 

For  these  reasons^  we  are  of  opinion  that  the  rule  to 
enter  the  verdict  must  be  made  absolute. 

Rule  absolute,  (a) 

(a)  See  Huiton  v.  Cruttwell,  200/.,  agreed  with  the  defend 
1  Ellis  Si  B.  15.  There,  Y.,  a  ant,  that,  on  the  defendant' 
trader,  bomg  indebted  to  L.  in      paying  the   2O0L  to   L.,  1 
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asBign  by  bill  of  tale  all 
Feota  to  a  defendant,  to 

the  200/.  A  deed  of 
ment  was  executed  some 
M  after:  it  contained  a 

ior  the  defendant  to 
and  take  all  the  efiecta 
might  be  on  the  premises 
time  of  such  entry,  and 
em,  and,  out  of  the  price, 
ay  himself  the  200/.,  and 
cpensea  of  sale,  and  pay 
mdue  to  Y.  Y.  cove- 
L  to  pay  the  200/.  by  in- 
nta,  and  was  to  remain 
Meaaion  till  default  in 
mi.  Afterwards,  Y.,  who 
■emained  in  possession, 
lie  effects  for  567/.,  and, 
that  sum,  paid  the  200/. 
•  defendant.  Y.  having 
arda  become  bankrupt, 
lignees  sued  the  defend- 

recoTcr  the  200/.,  and 
on  the  execution  of  the 
A  an  act  of  bankruptcy, 
audulent  against  credi- 
The  jury  haying  found 
le  deed  was  not  executed 
atent  to  defeat  or  delay 
OTB,  and  the  payment  not 
n  contemplation  of  bank- 
,  and  a  verdict  having 
pon  been  directed  for  the 
joit, — a  rule  for  a  new 
as  refused,  the  execution 

deed  not  being  neces- 
in  itself  an  act  of  bank- 
' ;  for,  the  transaction 
I  if  the  deed  had  been 
;ed  at  the  time  of  the  pay- 
by  the  defendant  to  L., 
oonstituted  a  good  con- 
fcion  between  Y.  and  the 
lant ;  and  the  danse  ena- 
the    defendant  to   sell 


after-acquired  property,  did 
not  vitiate  the  transaction. 

In  delivering  the  judgment 
of  the  court.  Lord  Campbell 
said :  "  Beliance  is  chiefly 
placed  by  my  Brother  King- 
lake  upon  a  clause  in  this  deed, 
which  authorises  the  defend- 
ant to  enter  and  sell  after-ac- 
quired property ;  and  he  refers 
us  to  Oraham  v.  Chapman  as 
an  authority  to  prove  that  a 
deed  with  such  a  clause  is  ne- 
cessarily an  act  of  bankruptcy. 
On  referring  to  the  case,  we  do 
not  find  any  such  doctrine  laid 
down  in  it.  There,  the  deed 
expressly  recited  that  it  was 
given,  not  only  for  a  further 
advance,  but  for  an  old  unse- 
cured debt;  and  Lord  Chief 
Justice  Jervis  several  times 
over  points  this  out  as  the  chief 
foundation  of  his  judgment. 
He  likewise  remarks  upon  ihe 
power  to  take  after-acquired 
property,  which  there  might 
have  prevented  the  trader  from 
deriving  any  benefit  whatever 
from  the  ftirther  advance.  But 
that  cannot  apply  to  a  case  like 
the  present,  where  the  trader 
did  derive  the  full  benefit  of 
the  whole  sum  advanced,  by  its 
being  applied  at  the  time  to 
satisfy  the  demand  of  an  im- 
portunate creditor." 

And  see  Smith  v.  Cannan,  2 
Ellis  &  B.  36,  where  Parke, 
B.,  says:  "The  test  is,  not 
whether  the  necessary  efiect  of 
the  deed  is  to  stop  the  trade, 
but  whether  its  necessary  ef- 
fect is  to  delay  the  creditors 
of  the  trader." 


1852. 
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ApHl  21. 

The  92nd  sec- 
tion of  the  mn- 
nicipal  reform 
act,  5  &  6  W. 
4,  c  76,  enacts, 
that,  after  the 
election  of  the 
treasurer  in 
any  borough, 
the  rents  ajid 
profits  of  all 
hereditaments, 
and  the  inter- 
est, dividends, 
&c,  of  all 
moneys,  duos, 
chattels,  and 
securities  be- 
longing to  the 
corpontion. 


Addison  v.  The  Mayor^  Aldermen^  and  Burgesses  of 

the  Borough  of  Pbeston. 

1  HIS  was  an  action  of  debt.  The  declaration  stated 
that  the  defendants^  before  the  commencement  of  the 
action^  to  wit^  on  the  1st  of  January,  1851,  were  indebted 
to  the  plaintiff  in  the  sum  of  52/.  10^.,  payable  upon  re- 
quest, for  the  service  and  attendance  of  the  plaintiff  by 
him  done,  performed,  and  bestowed  for  a  long  time,  to 
wit,  for  one  year  before  then  elapsed,  in  and  about  the 
holding  before  the  plaintiff  of  a  certain  court  of  record  for 
the  trial  of  civil  actions,  to  wit,  the  court  of  pleas  for  the 
borough  of  Preston, — being  a  court  which  by  charter  or 
custom  was  and  ought  to  be,  during  all  the  time  afore- 
said, holden  in  the  said  borough, — and  as  the  necessary 
shiUlbepaidto   officer  (other  than  the  recorder),  to  wit,  the  judge  uid 

the  treasurer, 

and  shall  be  assessor  before  whom  the  said  court  was  to  be,  and  was, 
to^aoTOu^  during  all  the  time  aforesaid,  holden,  he  the  plaintiff 
«^ttmB^^^^  having  been  during  all  the  time  aforesaid  such  officer. 
Fund,"  and    '  judge,  and  assessor,  upon  and  by  the  appoiutment  of  the 

such  fund  shall  »^      t»  ,t  'ii  -i  <i  <    ..  ^   •%    • 

(subject  to  oer-  council  of  the  said  borough ;  such  appomtment  being 
Jjj^.^^^  made  according  to  the  provisions  of  a  statute  made  in  the 
applied  towanls  session  of  parliament  holden  in  the  fifth  and  sixth  jears 
the  salaries  of     of  the  reign  of  his  late   Majesty  King   William  the 

the  mayor, 
recorder,  Ac, 
and  of  any 
other  officer 
whom  the 
council  shall 
appmnt : — 
Held,  that  the 
judge  and  as- 
sessor of  the 
l)orough  court 


Fourth,  intituled,  &c.  (a) ;  and  for  the  salary  therefore 
due  and  of  right  payable  by  the  defendants  to  the  plain- 
tiff, &c. 

Plea, — never  indebted. 

By  consent  of  the  parties,  and  by  order  of  Cresswell, 

(a)  6  &  6  W.  4,  c.  76. 
of  record  for 

the  trial  of  civil  actions,  appointed  by  the  council  at  a  certain  salary,  could  not  w«Snf«in 
an  action  of  debt  against  the  coqwration,  for  arrears  of  such  salary. 
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J.,  the  following  case  was  stated  for  the  opinion  of  the        1852. 
courty — the  parties  agreeing  that  judgment  should  be       T~ 
entered  for  the  plaintiff  or  defendants^  by  confession  or  v* 

nolle  prosequi^  immediately  after  the  decision  of  the  case^      *     J 
or  otherwise^  as  the  court  might  think  fit, — according  to      J*m8tok. 
the  statute  8  &  4  W.  4,  c.  42,  s.  25  :— 

Preston  is  one  of  the  boroughs  contained  in  schedule 
A.  to  the  municipal  corporation  reform  act,  5  &  6  W.  4, 
c.  76,  an  act  for  the  regulation  of  municipal  corporations 
in  England  and  Wales.  It  is  directed  by  that  schedule 
to  haye  six  wards,  twelve  aldermen,  and  thirty-six  coim- 
ciUors. 

Up  to  the  respective  times  of  that  act  passing  and  AntiDnt  con- 
taking  effect,  Preston  had  a  common  council,  consisting  the  borough, 
of  a  mayor,  seven  other  aldermen,  and  seventeen  capital 
boigeaaes.  The  aldermen,  as  well  as  the  capital  bur- 
Seaaes,  were  elected  by  the  common  council,  for  life.  The 
:ia7or  was  elected  annually  by  a  jury  chosen  by  two 
lisors,  one  of  whom  was  nominated  by  the  outgoing 
layor  and  one  by  the  other  aldermen.  The  mayor,  re- 
>>rder  and  aldermen  were  by  charter  justices  of  the 
eace  for  the  borough;  and  a  separate  court  of  quarter 
issaions  of  the  peace  was,  before  and  at  the  passing  of 
le  said  act,  holdcn  in  and  for  the  said  borough.  The 
iayor  and  the  two  senior  aldermen  were  coroners  for 
[le  borough.  The  recorder  was  elected  by  the  common 
ouncil.  There  was  in  the  borough,  by  charter,  a  court 
{  record  for  the  trial  of  civil  actions,  called  the  court  of 
ileas  for  the  said  borough,  holden  on  Friday  in  every 
liird  week,  and  not  regulated  by  the  provisions  of  any 
ocal  act  of  parliament.  Of  this  court,  the  mayor  and 
uoy  two  or  more  of  the  aldermen,  were  by  charter  the 
-odges. 

The  plaintiff  was  elected  recorder  in  the  year  1832,  Plaintiff 
euid  has  ever  since  held  that  office,  except  so  far  as  it  1^^^^  '^ 
bas  been  or  is  affected  by  the  municipal  corporation 


110 


EASTEE  TEEM, 


1852. 

Addisok 

V. 

The  Mayor  &c. 

of 

Pbxsiok. 


Style  of  corpo- 
ration. 


reform  act  above  mentioned.  He  was  then,  and  ever 
since  has  been^  a  barrister  of  more  than  five  years'  stand- 
ing. Notwithstanding  the  change  made  by  the  muni- 
cipal corporation  reform  act^  he  has  continued  to  be 
popularly  styled  recorder.  He  never  had  any  deputy- 
recorder. 

From  the  time  of  the  plaintiff's  election  as  recorder, 
until  and  at  the  time  of  the  said  municipal  corporatioD. 
reform  act  coming  into  operation,  the  plaintiff  acted  as  . 
assessor  of  and  in  the  said  court  of  pleas :  but  the  court 
was  always  held  before  the  judges  designated  by  the 
charter :  and  no  formal  appointment  of  the  plaintiff  to 
the  office  of  assessor  was  ever  made. 

It  is  by  the  municipal  corporation  reform  act,  5  &  6 
W.  4,  c.  76,  enacted  as  foUows: — Section  1,  ''that  so 
much  of  all  laws,  statutes,  and  usages,  and  so  much  of 
all  royal  and  other  charters,  grants,  and  letters-patent, 
now  in  force  relating  to  the  several  boroughs  named  in 
the  schedules  A.  and  B.  to  this  act  annexed,  or  to  the 
inhabitants  thereof,  or  to  the  several  bodies  or  reputed 
bodies  corporate  named  in  the  said  schedules,  or  any  of 
them,  as  are  inconsistent  with  or  contrary  to  the  provi- 
sions of  this  act,  shall  be  and  the  same  are  hereby  re- 
pealed and  annulled.'' 

Section  6.  "  That,  after  the  first  election  of  council- 
lors under  this  act  in  any  borough,  the  body  or  reputed 
body  corporate  named  in  the  said  schedules  in  con- 
nection with  such  borough,  shall  take  and  bear  the  name 
of  the  mayor,  aldermen,  and  burgesses  of  such  b<»rough, 
and  by  that  name  shall  have  perpetual  succession,  and 
shall  be  capable  in  law,  by  the  council  hereinafter  men- 
tioned of  such  borough,  to  do  and  suffer  all  acts  which 
now  lawfully  they  and  their  successors  respectively  may 
do  and  suffer  by  any  name  or  title  of  incorporation ;  and 
the  mayor  of  each  of  the  said  boroughs  shall  be  capable 
in  law  to  do  and  suffer  all  acts  which  the  chief  officer  of 
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such  borough  may  now  lawfully  do  and  suffer,  so  £Ea*  as        1852. 
the  same  respectiTcly  are  not  altered  or  annulled  by  the      ^J^j 
proviskmsof  this  acf  v. 

Sectic»i92.   '^That,  after  the  election  of  the  treasurer  J^ 

in  any  borough,  the  rents  and  profits  of  all  heredita-      ^^tok. 
ments,  and  the  interest,  dividends,  and  annual  proceeds  Corporate  pro- 
of all  moneys,  dues,  chattels,  and  valuable  securities  ^^^^totbe 
belonging  or  payable  to  any  body  corporate  named  in  ^.^^J^** 
conjunction  with  the  said  borough  in  the  said  schedules 
A.  and  B.,  or  to  any  member  or  officer  thereof  in  his 
corporate  capacity,  and  every  fine  or  penalty  for  any 
offence  against  this  act  (the  application  of  which  has  not 
been  already  provided  for),  shall  be  paid  to  the  treasurer 
of  such  borough ;  and  all  the  moneys  which  he  shall  so 
deceive  shall  be  carried  by  him  to  the  account  of  a  fund 
to  be  called  ^The  Borough  Fund/  and  such  fiind,  sub- 
ject to  the  payment  of  any  lawful  debt  due  from  such 
body  corporate  to  any  person,  which  shall  have  been 
€bontracted  before  the  passing  of  this  act,  and  unre- 
deemed, or  so  much  thereof  as  the  council  of  such  bo- 
^^^ough  firom  time  to  time  shall  be  required  or  shall  deem 
^-t  expedient  to  redeem,  and  to  the  payment  from  time 
"fco  time  of  the  interest  of  so  much  thereof  as  shall  remain 
^m^nredeemed,  and  saving  all  rights,  interests,  claims,  or 
^Semands  of  all  persons  or  bodies  corporate  in  or  upon 
"Khe  real  or  personal  estate  of  any  body  corporate,  by 
^^rirtue  of  any  proceedings  either  at  law  or  in  equity  which 
^lave  been  already  instituted,  or  which  may  be  hereafter 
iwastituted,  or  by  virtue  of  any  mortgage  or  otherwise, 
^^haU  be  applied  towards  the  payment  of  the  salary  of  the  Payment  of  of- 
-wnayor,  and  of  the  recorder,  and  of  the  poUce-magistrate  ^ 

'Xiereinafter  mentioned,  when  there  is  a  records  or 
^yolioe-magistrate,  and  of  the  respective  salaries  of  the 
"lown-clerk  and  treasurer,  and  of  every  other  officer 
"vhom  the  council  shall  appoint ;  and  also  towards  the 
;piyment  of  the  expenses  incurred  from  time  to  time  in 
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1852.  preparing  and  printing  bui^ess-lists^  ward-lists^  and 
notices^  and  in  other  matters  attending  snch  elections  as 
are  herein  mentioned^  and^  in  boroughs  which  shall 
have  a  separate  court  of  sessions  of  the  peace  as  is 
hereinafter  provided^  towards  the  expenses  of  the  pro- 
secution^ maintenance^  and  punishment  of  offenders^ 
and  towards  such  other  sum  to  be  paid  by  such  bOTOugk 
to  the  treasurer  of  such  county  as  is  hereinafter  pro- 
vided^ and  towards  the  expense  of  maintaining  the 
borough  gaol/  house  of  correction^  and  corporate  build- 
ings, and  towards  the  payment  of  the  constables,  and  of 
all  other  expenses,  not  herein  otherwise  provided  for, 
which  shall  be  necessarily  incurred  in  carrying  into 
effect  the  provisions  of  this  act;  and,  in  case  the  bo- 
rough fund  shall  be  more  than  sufficient  for  the  purposes 
aforesaid,  the  surplus  thereof  shall  be  applied,  under  the 
direction  of  the  council,  for  the  public  benefit  of  the 
Borongh-rate.    inhabitants,  and  improvement  of  the  borough ;  and,  in 

case  the  borough  fund  shall  not  be  sufficient  for  the 
purpose  aforesaid,  the  council  of  the  borough  is  hereby 
authorized  and  required,  from  time  to  time,  to  estimate 
as  correctly  as  may  be  what  amomit  in  addition  to  such 
fund  will  be  sufficient  for  the  payment  of  the  expenses 
to  be  incurred  in  carrying  into  effect  the  provisions  of 
this  act ;  and,  in  order  to  raise  the  amount  so  estimated, 
the  said  council  is  hereby  authorized  and  required  from 
time  to  time  to  order  a  borough-rate,  in  the  nature  of  a 
county-rate,  to  be  made  within  their  borough/* 

Section  94.  ''  That  it  shall  not  be  lawful  for  the 
council  of  any  body  corporate  to  be  elected  under  this 
act,  to  sell,  mortgage,  or  alienate  the  lands,  tenements, 
or  hereditaments  of  the  said  body  corporate,  or  any  part 
thereof,  except  in  pursuance  of  some  covenant,  contract^ 
or  agreement  bona  fide  made  or  entered  into  on  or 
before  the  5th  of  June  in  the  present  year,  by  or  on 
behalf  of  the  body  corporate  of  any  borough,  or  of  some 


Power  of  sale 
and  leasing  re 
Btrained. 


Pbbbton. 
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reaolntiaii  duly  entered  on  the  corporation  books  of  sucli        1852. 
body  corporate  on  or  before  the  said  5th  of  Jirne^  or  to       addison 
demise  or  lease,  except  in  pursuance  of  some  covenant,  ^    ,  •• 

^       .  The  Mayor  &c. 

contract^  or  agreement  bona  fide  made  or  entered  into      _    of 
on  or  before  the  said  5th  of  June^  by  or  on  the  behalf  of 
such  body  corporate^  or  in  pursuance  of  some  resolu- 
tion duly  entered  in  the  corporation  books  of  such  body 
corporate  on  or  before  the  said  5th  of  June,  or,  except 
in  the  cases  hereinafter  mentioned,  any  lands,  tene- 
ments, or  hereditaments  of  such  body  corporate,  or  any 
part  thereof,  or  to  enter  into  any  new  covenant,  con- 
tract, or  agreement  (except  in  the  cases  hereinafter 
mentioned)   for  demising  or  leasing  any  such  lands, 
tenements,  or  hereditaments,  or  any  part  thereof,  for 
any  term  exceeding  thirty-one  years  from  the  time  when 
JSQch  lease  shall  be  made,  or,  if  made  in  pursuance  of  a 
jnrevions  agreement,   then  from  the  time   when   such 
agreement  shall  have  been  entered  into ;  and,  in  every 
lease  which  the  said  coimdl  is  not  hereby  restrained 
£rom  making,  there  shall  (except  in  the  cases  hereinafter 
mentbned)  be  reserved  and  made  payable,  during  the 
irliole  of  the  term  thereby  granted,  such  clear  yearly  rent 
as  to  the  council  shall  appear  reasonable,  without  taking 
aaay  fine  for  the  same :     Provided,  nevertheless,  that,  in 
®^ejy  case  in  which  such  council  shall  deem  it  expedient 
to  sell  and  alienate,  or  to  demise  and  lease  for  a  longer 
^^nsi  than  thirty-one  years,  or  upon  diflFerent  terms  and 
^^^^'^ditions  than  those  hereinbefore  mentioned,  any  of 
^e  said  lands,  tenements,  or  hereditaments,  it  shall  be 
**^»ful  for  such  coimdl  to  represent  the  circumstances  of 
^^  case  to  the  lords  commissioners  of  his  Majesty^s 
^^^^Hry;  and  it  shall  be  lawful  for  such  council,  with 
^approbation  of  the  said  lords  commissioners,  or  any 
*^*^e  of  them,  to  sell,  alienate,  and  demise  any  of  the 
^^^B,  tenements,  and  hereditaments  of  the  said  body 

^OX.  XII. — c.  B.  I 
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1852.       corporate,  in  such  maimer  and  on  soch  teroM   and 
j^DisoN       conditions  as  shaU  have  been  approved  by  the  said  lords 
commissioners :     Provided  always  that  notice  cf£  the  in- 
t  tention  of  the  council  to  make  such  applicatioQ  as  afiire- 

said  shall  be  fixed  on  the  outer  door  of  the  Town  Hdl, 
or  on  some  public  and  conspicuous  place  within  the 
borough,  one  calendar  month  at  least  before  such  apj^ 
cation ;  and  a  copy  of  the  memorial  intended  to  be  sent 
to  the  said  lords  commissioners  shall  be  kept  in  the 
town-clerk's  office  during  such  calendar  month,  and 
shall  be  freely  open  to  the  inspection  of  every  bnrgen^ 
at  all  reasonable  hours  during  the  same.^' 
Separate  qnar-        Section  108.  ''  That  the  council  of  any  borough  which 

ter  sessions  may  "^  ^ 

be  established,    shall  bc  desirous  that  a  separate  court  of  quarter  sessioDB 

and  a  recorder 

appointed.         of  the  peace  shall  be  or  continue  to  be  holden  in  and  fat 

such  borough,  shall  signify  the  same  by  petition  to  his 
Majesty  in  council,  setting  forth  the  grounds  of  the  ap- 
plication, the  state  of  the  gaol,  and  the  salary  which  they 
are  willing  to  pay  to  the  recorder  in  that  behalf;  and  it 
shall  be  lawful  for  his  Majesty,  if  he  shall  be  pleaael 
thereupon  to  grant  that  a  separate  court  of  quarter  ses- 
sions of  the  peace  shall  be  thenceforward  hcdden  in  and 
for  such  borough,  to  appoint  for  such  borough,  or  for  any 
two  or  more  of  such  boroughs  conjointly,  a  fit  person, 
being  a  barrister-at-law  of  not  less  than  five  years'  stand- 
ing, who  shall  be  and  be  called  the  recorder  of  audi 
borough  or  boroughs,  and  shall  hold  such  office  during- 
his  good  behaviour,  and,  upon  any  vacancy  in  any  sik&_ 
office,  to  appoint  another  fit  person,  being  a  barrister-at- 
law  of  not  less  than  five  years'  standing,  to  be  the 
corder  in  the  place  of  the  person  so  making 
vacancy :     Provided,  that,  in  every  borough  in  and  foaK 
which  a  separate  court  of  general  or  quarter  seasianB 
the  peace  is  now  holden,  and  of  which  the  present 
corder  or  deputy-recorder  is  a  barrister  of  five  yi 
standing,  such  recorder  or  deputy-recorder,  being 
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fled  as  aforesaid^  shall  be  ooniinued  or  appointed  re-        1852. 
oorder  under  ihe  provisions  of  this  act/'  Addibov 

Section  107.     ''That,  after  the  Ist  of  May,  1836,  all  ^   ^''-     ^ 

,  The  Mayor  &c. 

powers  and  jurisdictions  to  try  treasons,  capital  felonies,  of 

and  all  otiier  criminal  jurisdictions  whatsoever  granted  ^ 

er  confirmed  by  any  law,  statute,  letters-patent,  grant.  Chartered 
<ar  ckarter  whatsoever,  to  any  mayor,  bailiff,  alderman,  risdictioiM^^* 
nocnder,  or  other  corporate  or  chartered  officer,  or  cor-  '^x'"^ 
porate  or  chartered  justice  of  the  peace  whomsoever  m 
^mj  IxNTOUgh,  and  all  right  of  any  body  C(»rporate  in  any 
boroagh,  or  any  of  tiie  members  thereof,  by  virtue  of 
any  law,  statute,  letters-patent,  grant,  or  charter  what- 
aoever,  to  elect  or  nominate  any  justices  to  keep  the 
peaoe  in  or  for  any  boroiigh,  or  by  any  members  of  any 
audi  corporate  body,  to  act  as  such  justice  of  the  peace 
in  and  for  any  of  the  last-mentioned  boroughs,  other 
than  is  herein  declared,  shall  cease/' 

Section  118.     ''  That,  in  every  borough  in  which  by  Salaries  of 
charter  or  custom  there  is  or  ought  to  be  holden  a  court 
ct  record  for  the  trial  of  civil  actions,  not  regulated  by 
lite  pacoviflioiis  of  any  local  act  of  parliament,  or  in  which, 
at  ibe  time  of  the  passing  of  this  act,  a  barrister  of  five 
years'  standing  shall  not  act  as  judge  or  assessor,  the 
neofder,  or,  in  die  absence  of  the  recorder,  or,  in  case 
there  shall  not  be  a  recorder,  such  officer  of  the  borough 
as  by  the  charter  constituting  such  court,  or  by  custom, 
Aallbe  the  judge  of  such  court,  shall  continue  to  be  and 
ad  as  audi  judge ;  and  the  coimdl  of  such  borough,  in 
Cfery  case^  whether  such  court  be  regulated  by  the  pro« 
ntioDB  of  a  local  act  of  parliament  or  otherwise,  shall 
^▼e  power  for  that  purpose  to  appoint  the  necessary 
Qffioer,  other  than  the  reccMrder,  before  whom  such  court 
^  to  be  holden ;  and  every  such  judge  or  assessor  other 
the  mayor  shall  hold  his  office  during  his  good 
iviomr ;  and  the  judge  of  every  such  court  shall  hold 
^t^ie  flaid  ooaii  at  such  times  and  places,  and  with  sudi 
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1852.       rules  of  practice^  and  with  the  same  powers  and  jurisdie* 

j^j^iQo^      tion  as  belonged  to  the  said  court  at  the  time  of  paaiiiig 

^    ,/•     .     this  act :     Provided  always,  that,  in  every  case  in  which 

The  Mayor  Ac.  .  . 

of  such  court  had  not,  before  the  passing  of  this  act,  anther 

^^^*      rity  to  try  such  actions  as  are  hereiniafter  next  men* 
tioned,  any  such  court  in  which  a  barrister  of  five  yean' 
standing  shall  act  as  judge  or  assessor,  shall  have  autho* 
rity  to  try  actions  of  assumpsit,  covenant,  and  debt^ 
whether  the  debt  be  by  specialty  or  on  simple  contract^ 
and  aU  actions  of  trespass  or  trover  for  taking  goods  and 
chattels,  provided  the  sum  or  damages  sought  to  be  le- 
CQvered  shall  not  exceed  20/.,  and  all  actions  of  ejectment 
between  landlord  and  tenant  wherein  the  annnal  rent  of 
the  premises  of  which  possession  is  sought  to  be  re- 
covered shall  not  exceed  20/.,  and  upon  which  no  fine 
shall  have  been  reserved  or  made  payable/' 
Councfl  to  ap-        Section  1 19.     "  That^  the  council  of  every  boroogh  in 
and*otbw*ne^    which  there  shall  be  holden  a  court  of  record  for  the 
*T^  ^'ST"    *^^  ^^  ^^^  actions  as  aforesaid,  shall  appoint  a  repstnat 

of  such  court,  except  in  boroughs  where  the  town-derk 
acts  as  such  registrar,  and  such  officers  and  servants  as 
are  necessary  for  carrying  on  the  business  and  executing 
the  process  of  such  court :     Provided  that  no  regiatrar 
or  other  officer  of  such  court  shall,  by  himself  or  any 
partner,  or  by  his  or  their  clerks,  practise  as  an  attonuy 
in  such  court,  nor  shall  any  such  partner  or  derk  act  as- 
agent  for  any  other  attoniy  in  sSTeourt :    P«mded_ 
also,  that,  unless  disqualified  as  herein  provided,  everjr 
attorney  of  his  Majesty's  superior  courts  at  Westminslec    ' 
shall  have  full  liberty  to  practise  as  an  attorney  in 
such  court.'' 


Suits  not  to  Section  120.     '^  That  no  suit  commenced  in  any 

aliatti  Dv  chaiiifo 

of  jurisdiction.    o{  rccord  in  any  borough  before  the  1st  of  May,  1886^  -• 


shall  abate  by  reason  of  any  change  that  shall  have 

made  in  the  constitution  of  such  court  by  the  provisioi^k-:^ 

of  this  act ;  but  that  the  same  may  continue,  and 
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heard  and  determined  as  if  it  had  been  commenced        1852. 
before  such  judge/'  Addison 

By  the  6  &  7  W.  4,  c.  105,  which  received  the  Royal  The  Ma  or  Ac 
assent  on  the  20th  of  August,  1836,  it  is  enacted,  by  of 

8.  9, — after  reciting  that  doubts  have  arisen  as  to  the 
provisions  of  the  act  for  regulating  corporations,  respect-  6  &  7  w.  4,  c. 
ing  judges  in  borough  courts  of  record  for  the  trial  of     ivovirfon  for 
civil  actions  not  regulated  by  the  provisions  of  any  local  ^f  ^f]^^"^ 
act  of  parliament,  or  in  which  at  the  time  of  passing  the 
said  act  a  barrister  of  five  years' standing  did  not  act  a8 
judge  or  assessor, — '^that  the  recorder,   and,   in  the 
absence  of  the  recorder,  such  person,  being  a  barrister  of 
not  less  than  five  years^  standing,  as  shall  be  appointed 
by  the  recorder  under  his  hand  and  seal  to  hold  the  said 
court,  shall  be  the  judge  of  such  court,  and  shall  hold 
the  said  court  at  such  times  as  the  said  recorder  in  his 
discretion  may  think  fit,  or  as  his  Majesty  shall  think  fit 
to  direct :  and  every  recorder  or  person  so  appointed  to 
hold  such  court  shall  be  entitled  to  have  such  salary  paid 
to  him  out  of  the  borough-fimd  as  the  council  shall  fix 
hj  some  bye-law  to  be  made  in  that  behalf :     Provided 
also  that  all  rules  hereafter  to  be  made  for  regulating  the 
pmctioe  of  such  court,  shall  be  approved  and  signed  by 
the  recorder  of  such  borough,  if  there  shall  be  a  recorder, 
hefore  the  same  shall  be  submitted  to  the  judges  of  the 
^perior  courts  for  allowance  and  confirmation  by  them 
V^cordiDg  to  the  provisions  of  the  said  recited  act/^ 

Upon  the  municipal  corporation  reform  act  coming 
^^to  operation,  the  old  common  council  went  out  of 
Office^  and  their  powers  and  duties  ceased,  as  directed  by 
^.  38  of  that  act.  They  were  succeeded  by  a  common 
Ooiincil  elected  under  the  provisions  of  that  act,  having 
^lie  tenure  of  office  and  exercising  the  functions  thereby 
X^Tescribed.  But  the  justices  of  the  peace  for  the  borough, 
ix&clnding  the  plaintiff,  who  was  a  justice  of  peace  as  re- 
oorder^  continued  to  have  and  exercise  their  powers  as 
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justices  of  the  peace  ontil  the  Ist  ci  Maj,  1886,  but  no 
longer^  as  directed  by  s.  88. 

In  pursuance  of  the  said  act^  and  of  his  late  Mqesty's 
order  in  council  appointing  days  as  authorized  by  the 
said  act  (s.  148)^  the  members  of  the  new  oomicil  bdd 
their  first  meeting  on  Thursday^  the  81st  of  December, 
1835^  which  meeting  was  only  for  the  election  of  alder- 
men. On  Friday,  the  1st  of  January,  1836,  by  the  like 
authority,  the  members  of  the  council  met  again,  and 
elected  a  mayor,  who  took  upon  himself  the  oflSce.  The 
council^  being  thus  fully  constituted,  passed  on  the  same 
day  the  following  resolution : — 

"  This  council  doth  appoint  T.  B.  Addison,  Esq.,  now 
recorder  of  this  borough,  being  a  barrister  ci  more  than 
five  years'  standing,  to  be  the  judge  and  assessor  before 
whom  the  court  of  picas  for  this  borough  shall  be  holden, 
to  hold  the  said  office  during  his  good  behayiour.  And 
this  council  directs  that  the  said  court  shall  oontimie  to 
be  held  on  Friday  in  every  third  week,  as  hath  been 
accustomed,  except  so  far  as  the  practice  of  the  same 
court  is  or  shall  be  lawfully  varied  or  altered ;  and  that, 
in  the  absence  of  the  recorder,  and  when  there  is  no  re- 
corder, the  said  court  shall  be  holden  by  and  before  the 
mayor  and  two  or  more  of  the  aldermen  of  this  borough, 
according  to  the  old  charter .'' 

The  same  council  also  passed  resolutions  appointing  a 
registrar  and  sergcants-at-mace  and  executive  officers 
the  said  court. 

These  resolutions  are  entered  in  the  minute-book 
the  council,  and  signed  by  the  mayor. 

The  said  court  has  ever  since  been  regularly  holden^. 
and  the  plaintiff  has  performed  the  duties  of  judge 
assessor  in  and  of  the  same,  presiding  therein  w 
issues  at  law  or  in  fact  have  been  to  be  tried,  or 
business  has  arisen  requiring  a  presiding  officer,  and 
always  been  of  good  behaviour  in  the  said  office. 


J 


15  VICTORU.  119 

hm  always  nnoe  the  above  appointment  acted  as  the       1852. 
judge  <rf  the  court.    The  issues  tried  before  him  have       XDj^nov 
ocmiprised  not  only  such  as  had  been  joined  in  causes  _      v*     . 

■^  "^  •^  The  Mayor  Ac 

there  pending,  but  also  such  as  were  sent  firom  the  of 

siqierior  courts  by  writ  of  trial  under  the  8  &  4  W.  4,  c.  ^^' 

42»  8.  17.  Many  such  writs  have  been^issued :  they  have 
been  directed  ^' to  the  judge  and  assessor  of  the  court  of 
pleas  for  the  borough  of  Preston.^'  The  trials  thereupon 
have  taken  place  in  the  said  court  before  the  now  plain- 
tiff^ and  he  has  returned  the  writs  of  trial  in  his  own 
name. 

Nothing  was  done  respecting  the  salary  of  the  plaintiff 
till  the  1st  of  January^  1838^  when^  at  a  quarterly  meet- 
ing;, the  following  resolutions  were  passed : — 

*^  On  motion  of  Mr.  Alderman  Haydock^  seconded  by  gajary. 
Mr.  Councillor  Hopkins^  it  was  unanimously  agreed  and 
Oirdered,  that  the  salary  of  the  judge  and  assessor  of  the 
Oourt  of  pleas  f(Hr  this  borough  be  fixed  at  the  yearly  sum 
of  50  guineas^  to  commence  firom  the  1st  of  January^ 
X836,  the  date  of  his  appointment :     And  it  is  further 
and  ordered,  that  such  salary  for  the  two  last 
1^  amoimting  to  105/.,  be  forthwith  paid ;  for  which 
^Mkyment,  the  extract  of  this  order,  signed  by  three  or 
3cnore  members  of  the  council,  and  countersigned  by  the 
*t30Wii-<^erk,  shall  be  the  treasurer's  warrant.^^ 

The  above  resolutions  were  entered  in  the  nunute-book 
the  council^s  proceedings,  and  signed  by  the  mayor. 
The  said  sum  of  105/.  was  accordingly  paid  to  the 
LOW  plaintiff,  and  allowed  in  the  treasurer's  accounts. 
The  same  salary,  at  the  rate  of  52/.  10^.  per  annum, 
been  paid  to  the  plaintiff  by  half-yearly  portions  up 
and  including  that  for  the  year  1849.     Such  pay- 
-^nents  have  been  made  by  the  treasurer  in  obedience  to 
cncoessive  orders  of  the  council,  entered  in  the  minute- 
T)Ooks  of  thdr  proceedings,  and  signed  by  the  mayor  for 
^the  time  being;,  extracts  of  which  orders  were  signed  by 
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three  members  of  the  comicil^  and  comiterBigned  by  the 
town-clerk,  according  to  the  directions  of  the  5  &  6  W. 
4,  c.  76,  s.  59.  The  said  payments  have  been  incladed 
in  the  successive  annual  statements  of  all  moneys  re- 
ceived and  expended  on  accoimt  of  the  mayor,  aldermen, 
and  burgesses  of  the  said  borough  for  the  respective 
years  in  which  they  were  made;  which  statements  have 
been  approved  by  the  council,  signed  by  the  mayor,  and 
transmitted  to  one  of  her  Majesty^s  principal  secretaries 
of  state,  as  directed  by  statutes  6  &  7  W.  4,  c.  104,  a.  ID, 
and  1  Vict.  c.  78,  s.  23. 

Imprisonment  for  debt  not  exceeding  20/.  was  abolished 
by  the  7  &  8  Vict.  c.  96,  s.  57 ;  which  act  provides  com- 
pensation for  ofScers  of  courts  whose  emoluments  were 
thereby  diminished, — s.  70.  The  sergeants-at-maoe,  or 
executive  officers  of  the  said  court  of  pleas,  claimed  com* 
pensation  for  such  diminution  of  their  emoluments; 
which  claim  was  allowed,  and  compensation  granted  by 
the  commissioners  of  the  treasury. 

At  a  special  meeting  of  the  council,  held  on  the  1st  of 
January,  1850,  an  order  was  made  for  payment  of 
salaries  "  due  from  this  corporation,^*  including  26/.  5*., 
half  a  year's  salary,  to  the  now  plaintiff. 

The  number  of  causes  coming  to  be  tried  in  the  said 
court,  and  the  consequent  amount  of  attendance  required 
from  the  now  plaintiff  thereat,  having  considerably  de- 
creased in  consequence  of  the  operation  of  the  said 
statute  of  7  &  8  Vict.  c.  96,  s.  57,  and  subsequently  by 
the  operation  of  the  new  county-courts  act,  9  &  10  Vict, 
c.  95,  the  council  at  the  same  meeting  passed  the  follow- 
ing resolution : — "  Resolved,  that  the  salary  of  52/.  10». 
now  paid  to  the  judge  of  the  court  of  pleas,  be  altered 
to  10  guineas,  in  pursuance  of  the  reconunendation  at 
the  committee  appointed  to  inquire  into  the  duties, 
salaries,  and  emoluments  of  corporate  officers." 

This  meeting  was  duly  convened  and  held  for  the  8| 
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cial  purposes  mentioned  in  the  said  resolution ;  and  the        1852. 
resolution  was  entered  in  the  minute-book  of  the  coun-       addisoh 
cil's  proceedings^  and  signed  by  the  mayor.  --^  ^' 

The  plaintiff  having  refused  to  accept  the  reduced  of 

Psssxoir 
salary  of  10  guineas,  no  sum  has  been  paid  to  him  in 

respect  of  the  said  salary  for  the  year  commencing  with 
Hie  1st  of  January^  1850  j  and  this  action  is  brought 
for  the  recovery  of  the  said  salary,  which  the  plaintiff 
daims  after  the  rate  specified  in  the  resolution  of  the 
Ist  of  January,  1838,  viz.  fifty  guineas  a  year;  the 
plaintiff  insisting,  that  the  council  have  no  power  to  re- 
duce the  salary  of  an  ofiSce  which  he  holds  during  his 
good  behaviour,  and  that  the  resolution  of  the  1st  of 
January,  1850,  is  illegal  and  void,  or,  if  in  any  respect 
operative,  does  not  affect  the  plaintiff^s  title  to  recover 
ti  this  action. 

The  defendants,  on  the  other  hand,  contend  that  the 
ooncil  in  1836  and  1838,  and  again  on  the  1st  of  Ja- 
.uary^  1850,-  acted  under  a  misconception  of  their  pow- 
Ts,  and  that  the  appointment  of  the  plaintiff  to  the 
ffioe  of  judge,  the  resolution  directing  a  salary  to  be 
aid  to  him  in  this  capacity,  and  the  resolution  reduc- 
2g  the  amount  of  the  salary,  or  appointing  a  substi- 
ated  salary,  were  all  illegal  and  void.  The  defendants 
Iso  contend,  that,  on  the  assumption  that  the  council 
ti  1838  had  power  to  appoint  a  salary  to  the  plaintiff, 
he  council  in  1850  had  power  to  reduce  its  amount 
rom  50  to  10  guineas  per  annum,  and  that  it  was  so 
^nced  by  the  resolution  of  the  1st  of  January,  1850. 
rhe  defendants  also  contend,  that,  in  any  event,  this 
iction  cannot  be  maintained. 

The  question  for  the  opinion  of  the  court,  is,*— whether.  Question. 
upon  the  pleadings  and  facts  above  stated,  the  plaintiff 
is  entitled  to  recover  in  this  action  a  year's  salary  after 
tihe  rate  of  50  guineas  per  annum,  or  after  the  rate  of  10 
^^oineas  per  annum,  or  any  and  what  other  sum. 
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If  the  conrt  ahonld  be  of  opixiion  that  the  plaintiff 
was  entitled  so  to  recoyer^  then  judgment  was  to  be  en- 
tered for  the  plaintiff^  and  for  such  amount  of  debt  aa 
the  court  should  think  him  entitled  so  to  reooTer^  with 
Is.  damages,  and  fiill  costs  of  suit.  If  the  court  should 
be  of  opinion^  that^  upon  the  pleadings  and  fiacta  above 
stated,  the  defendants  were  entitled  to  a  verdict  and 
judgment  in  this  action,  then  judgment  was  to  be  en- 
tered for  the  defendants,  with  costs.  I£  the  court  should 
be  of  opinion,  that,  upon  the  pleadings  and  &cta  above 
stated,  the  plaintiff  is  entitled  to  a  verdict,  but  that  the 
defendants  were  entitled  to  succeed  in  a  motion  to  arrest 
the  judgment,  then  judgment  was  to  be  arrested^  and  all 
further  proceedings  in  this  action  were  to  be  stayed :  or 
judgment  was  to  be  entered  and  the  cause  disposed  of 
otherwise  as  the  court  should  think  fit. 


John  Henderson  (with  whom  was  G.  Denman),  for  the 
plaintiff,  (a)     The  circumstances  disclosed  in  the  special 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiff,  were,— 

1.  "Whether,  under  the 
monicipal  corporation  reform 
act,  6  &  6  W.  4,  c.  76,  s.  118, 
the  plaintiff  held  for  the  year 
1850,  daring  his  good  beha- 
viour, the  office  mentioned  in 
the  case,  by  the  description  of 
judge  or  assessor  of  the  conrt 
of  pleas  for  the  borough  of 
Preston  (the  said  court  being 
a  court  of  record  for  the  trial 
of  civil  actions,  not  regulated 
by  the  provisions  of  any  local 
act  of  parliament),  either  by 
reason  of  the  plaintiffs  having 
acted  as  assessor  in  the  said 
court  at  the  time  of  the  pass- 


ing of  the  said  aet»  he  being 
then  a  barrister  of  five  yean' 
standing,  or  by  reason  of  the 
plaintiffs  appointment  to  such 
office  by  the  council  of  the  said 
borough  on  the  Ist  of  Januaiy, 
1836. 

2.  "  Whether  the  said  ooun- 
cil  had  power,  by  virtue  of 
their  order  of  the  Ist  of  Janu- 
ary, 1838,  to  assign  to  the  plain- 
tiff a  salary  of  50  guineas  per 
annum  for  the  said  office. 

3.  "  Whether  the  said  coun- 
cil had  power,  by  their  order 
of  the  1st  of  Januaiy,  IS6O9  to 
reduce  the  said  salary  to  the 
sum  of  10  guineas  per  annum. 

4.  "Whether  this  action  is 
maintainable,  to  reoorer  a  sala- 
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eafle  shew  an  unquestionable  right  in  the  ^ifcintiff  to        1862. 
naintain  this  action,  upon  the  principle  laid  down  by      ai>i>jbos 
LcMrd  Holt^  in  Anonymous,  6  Mod.  27,  where  he  says :  j^,    ^     . 
''If  money  be  devised  out  oi  hud,  sure  the  devisee  may  « 

kave  debt  against  the  owner  of  the  land  for  the  money^ 
spon  the  statute  of  82  H.  8^  c,  1,  of  wills ;  for,  wherever 
s  atatute  enacts  anything,  or  prohibits  anjrthing,  for  the 
advantage  of  any  person,  that  person  shall  have  remedy 
to  recover  the  advantage  given  him,  or  to  have  satis- 
fMstioii  for  the  injury  done  him,  contrary  to  law,  by  ike 
wnr  statute;  for,it  would  be  a  fine  thing  to  make  alaw 
faj  which  onehas  arii^t,  but  no  remedy  except  in  equity/' 
And  that  was  acted  upon  by  the  court  of  Exchequer  in 
Hopkins  V.  The  Mayor  kc,  of  Swansea,  4  M.  &  W.  621. 
In  that  case,  the  declaration,  in  debt  against  the  corpo- 
ntion  of  Swansea,  stated,  that,  in  the  year  1762,  an  act 
of  parliament  passed  for  dividing  and  inclosing  two  pieces 
of  open  land  in  the  borough,  over  which  the  corporation 
liad  immemorially  exercised  the  sole  right  of  pasturage, 
and  enacted  that  they  should  be  divided  between  and 
allotted  to  the  lord  of  the  manor  and  the  corporation  in 
^^ertain  shares,  and  that  the  corporation  should  have 
jpower  firom  time  to  time  to  make  leases  of  the  allot- 
omenta  so  vested  in  them,  for  such  terms  and  with  such 
covenants  and  agreements  as  the  burgesses  in  common- 
hall  assembled  should  think  proper.    The  declaration 
then  set  out  a  ''  rule,  order,  and  ordinance  '^  of  the  bur- 
gesses in  common-hall  assembled,  made  on  the  Ist  of 
April,  1762,  whereby,  after  reciting  that  they  were  of 
opinion  that  the  most  beneficial  mode  for  the  corporation 
of  inclosing  the  lands,  would  be,  to  grant  leases  of  them 
&r  long  terms  to  such  burgesses  as  were  willing  to  take 
the  same,  under  covenants  to  inclose  them,  it  was  or- 

ly  for  the  said  office,  in  respect     10  guineas  per  annum,  or  after 
of  the  year  1850,  after  the  rate     any  and  what  rate." 
^<0  gaineas  per  snnimi,  or  of 
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Addisov      ^^^  same  lease^  of  more  than  fifty  acres  or  less  than 

_,    _/•     .     five :  and,  "  it  being  their  desire  and  opinion  that  every 

Ibe  Major  ac 

of  burgess  residing  within  the  borough  should  receive  a 

benefit  from  the  said  indosure/^  it  was  Airther  ordered 
that  certain  annual  sums  out  of  the  rents  arising  from  the 
inclosure  should  be  paid  and  distributed  yearly  by  the 
common  attorneys  of  the  borough  for  the  lime  being,  on 
every  2nd  of  November,  among  the  twelve  senior  bur- 
gesses residing  within  the  borough;  and  that  no  bur- 
gess who  should  take  a  lease  should  be  entitled  to  receive 
any  of  such  money.  The  declaration  then  stated  the 
granting  of  the  leases ;  that  the  plaintiff,  after  the  pass- 
ing of  the  municipal  corporation  reform  act,  5  &  6  W.  4, 
c.  76,  viz.  for  a  year  ending  on  the  2nd  of  November, 

• 

1836,  was  one  of  the  twelve  senior  burgesses ;  and  that 
the  defendants  had  received  from  the  rents  of  the  land 
sufficient  to  satisfy  the  sums  so  ordered  to  be  paid ;  and 
that  the  office  of  common  attorney  was  abolished  by  that 
statute.  The  court  of  Exchequer  held,  that  the  declar- 
ation was  good, — ^that  the  ordinance  of  1762  was  a  valid 
bye -law, — that  an  action  of  debt  was  maintainable  on  it, 
at  common  law,  by  parties  to  whom  pecuniary  benefits 
were  given  by  it, — and  that,  under  the  5  &  6  W.  4,  c. 
76,  s.  2,  such  an  action  was  maintainable  against  the 
corporation  at  large.  And  that  decision  was  affirmed  on 
error, — 8  M.  &  W.  901, — the  court  of  error  saying,  that, 
"  although  they  doubted  whether  any  action  could  have 
been  maintained  at  common  law  upon  the  bye-law  alone, 
they  were  of  opinion,  that,  by  virtue  of  the  provisions  of 
the  statute  5  &  6  W.  4,  c.  76,  s.  2,  the  plaintiff  had  a 
right  enforceable  by  an  action  of  debt  against  the  corpo- 
ration, for  the  benefit  he  enjoyed  before  the  statute, 
under  the  bye-law,  upon  the  principle  laid  down  by  Lord 
Holt  in  6  Mod.  27.*'  [Cresswell,  J.  That  was  not  a 
charge  upon  the  general  fund  of  the  corporation,  but 
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upon  the  inoome  derived  from  specific  lands.]    This  case        1852. 
18  in  no  degiee  affected  by  the  decision  of  this  court  in       addjbov 
Bogg  Y.  Pearse,  ante.  Vol.  X,  p.  534,  2  L.  M.  &  P.  21,  •• 

,  .  The  Mayor  Ac. 

where  the  court  refused  to  infer  a  liability  on  the  part  of  of 

x>mini88ioners  under  a  local  paving-act,  to  pay  the  salary 
)f  a  beadle  or  street-keeper,  from  a  mere  naked  authority 
o  appoint  such  an  officer.    There  was  nothing  on  the 
aoe  of  that  act  to  create  the  resulting  duty  to  pay. 
lere,  however,  the  statute  distinctly  recognises  the  right 
if  the  plaintiff  to  be  paid  out  of  the  money  of  the  corpo- 
ation :  and,  if  the  act  of  parliament  contemplates  a  pe- 
nmiary  benefit  to  the  plaintiff,  the  law,  upon  the  prin- 
iple  before  adverted  to,  infers  the  power  and  the  right 
o  enforce  it.     The  liability  of  a  corporation  on  a  judg- 
nent,  is  a  very  different  thing  &om  the  liability  of  com- 
nissioners  under  a  local  act.     It  will  be  said,  on  the 
yHher  side,  that  the  plaintiff  was  not  duly  appointed  to 
bhe  ofiKce  in  respect  of  which  he  claims  to  receive  salary. 
He  was,  however,  de  facto  appointed,  and  he  acted  as 
Bssesfior  or  judge  for  sixteen  years.    The  case,  therefore, 
EaUs  within  the  doctrine  of  T?ie  Queen  v.  Grimshaw,  10 
Q.  B.  747,  where  it  was  doubted  whether  a  coroner  in  a 
borough,  imder  the  5  &  6  W.  4,  c.  76,  could  regularly 
(by  8.  62)  be  appointed  before  a  grant  of  a  quarter  ses- 
sion has  passed  the  great  seal,  though  within  ten  days 
after  her  Majesty^s  pleasure  has  been  certified  to  the 
couBcU :  but,  a  Zonl  having  acted  under  such  appoint- 
ment,  and  been  recognised  in  his  office  by  the  council  for 
several  years,  it  was  held  that  the  office  was  fiiU,  and  that 
an  information  in  the  nature  of  a  quo  warranto  lay  to 
oust  a  subsequently-appointed  coroner.     [Jervis,  C.  J. 
No  doubt,  a  de  facto  appointment  is  sufficient,  so  far  as 
ooncems  the  exercise  of  the  office.]     That  being  so,  it  is 
needless  to  inquire  into  the  plaintiff^s  original  appoint- 
ment.    [JerviSy  C.  J.    The  plaintiff  is  said  to  be  judge 
of  a  civil  court :    is  there  any  such  office  under  the 
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Xotmw  comes  within  the  first  part  of  the  118th  section,  which 

••  enacts,  "  that,  in  every  borough  in  which,  by  charter  or 

of  custom,  there  is  or  ought  to  be  holden  a  court  of  record 
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for  the  trial  of  civil  actions,  not  regulated  by  the  provi- 
sions of  any  local  act  of  parliament,^' — whidi  is  tlie  ease 
here, — ''or  in  which,  at  the  time  of  the  passing  of  this 
act,  a  barrister  of  five  years'  standing  i^aU  not  act  as 
judge  or  assessor,'' — which  is  not  tiiis  case, — "the  re- 
corder,'^— that  is,  the  new  recorder  under  the  act^ — **  or, 
in  the  absence  of  the  recorder,  or  in  case  there  shall  not 
be  a  recorder,  such  o£Scer  of  the  borough  as  by  the 
charter  constituting  such  court,  or  by  custom,  shall  be 
the  judge  of  such  court,  shall  continue  to  be  and  act  as 
such  judge  ,*  and  the  council  of  such  borough,  in  every 
case,  whether  such  court  be  so  regulated  by  the  provi- 
sions of  a  local  act  of  parliament  or  ottierwise,  shall 
have  power  for  that  purpose  to  appoint  the  necessary 
officer,  other  than  the  recorder,  before  whom  such  court 
is  to  be  holden;  and  every  such  judge  or  asaessor, 
other  than  the  mayor,  shall  hold  his  office  during  his 
good  behaviour,"  &c.  The  case  states  that  there  was  in 
this  borough,  by  charter,  a  court  of  record  for  the  trial 
of  civil  actions,  called  ''  the  court  of  pleas,"  not  r^u- 
lated  by  the  provisions  of  any  local  act  of  parliament,  id 
which  court  the  mayor  and  any  two  <Hr  more  of  the 
aldermen  were  by  charter  the  judges.  The  1 18tii  section 
was  not  intended  to  apply  except  to  the  case  of  a  singb 
judge.  In  that  case,  the  ''necessary  officer"  must  be 
appointed  before  the  court  can  be  held.  Doubts  having 
arisen  upon  that  section, the  9th  section  of  the6  &  TUV. 
4,  c.  105,  enacted  and  declared,  that,  from  and  after  the 
passing  of  that  act,  "  the  recorder  [or  his  deputy]  ahdl 
be  the  judge  of  such  court ;"  and  "  every  recorder,  or* 
person  so  appointed  to  hold  such  court,  shall  be  entit 
to  have  such  salary  paid  to  him  outof  the  borough-fond^^v^s^  ^ 
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u  fhe  coancil  shall  fix  by  some  bye-law  to  be  made  in        1852. 
tliat  behalf/'      That  dauee  is  inapplicable^  unless  it      admsow 
meani  the  recorder  de  fiicto.     If  the  plaintiff  was  so^  he  __    ./*     . 
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dearly  would  be  entitled  to  the  salary  fixed.  The  58th  _  of 
sectioii  of  the  5  &  6  W.  4,  c.  76,  authorises  the  council  to 
«[^aiiit  the  treasurer :  and  the  92nd  defines  his  duties, 
one  of  which  is,  to  apply  the  *^  borough-fund^'  towards  the 
payment  of  ''  the  salary  of  the  mayor  and  of  the  record- 
er^ and  of  the  police-magistrate  thereinafter  mentioned, 
when  there  is  a  recorder  or  police-magistrate,  and  of  the 
respective  salaries  of  the  town-clerk  and  treasurer,  and 
of  every  other  officer  whcmi  the  council  shall  appoint,^' 
Sfcc.  [Jervis,  C.  J.  Could  the  mayor,  as  mayor,  sue  ?] 
niere  might  be  a  difficulty  in  that  case :  but  the  92nd 
lection  recognises  the  general  obligation  of  the  corpora- 
tion to  pay.  {Jervis,  C.  J.  And  points  out  the  fund  out 
3f  which  they  are  to  pay.]  The  payment  is  to  be  made  out 
3f  the  funds  of  the  corporation,  but  by  the  hand  of  the 
recorder.  [Jervis,  C.J,  Suppose  there  are  no  funds?] 
The  action  will  be  profitless  imless  there  is  property  to 
levy  on.  The  statute  recognises  the  right  of  the  corpo- 
ration to  receive,  and  the  duty  to  pay :  if  so,  it  gives 
B  cause  of  action.  [Williams,  J.  In  Hopkins  v.  7%e 
JMTi^for  8fC.  of  Swansea,  there  was  an  allegation  that 
tiifione  was  money  enough  in  hand  to  pay  the  demand.] 
Such  an  allegation  was  essential  there,  because  the 
ononey  was  only  payable  when  there  was  a  surplus. 

The  next  question, — and  one  of  great  importance, — 
-isy  whether  the  council  had  power  to  reduce  the  plain- 
stiff's  salary.     Seeing  that  he  might  have  to  try  causes 
lietween  members  of  the  council  themselves,  many  rea- 
sons would  suggest  themselves  why  the  council  should 
'JixA  have  this  sort  of  controL    \Jervis,  C.  J.    This  point 
^oes  not  arise,  imless  the  court  is  with  you  upon  the 
«tber«     The  principle  which  it  involves, — whether  the 
^ilaiy  of  an  officer  appointed  during  good  behaviour. 
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can  be  altered^ — ^was  yery  much  oonBidered  by  the  trea- 
sury^ in  the  case  of  the  county  constabuhuy.  I  donot  le- 
member  whether  any  application  on  the  subject  was  made 
to  the  court  of  Queen's  Bench.]  Suppose  this  were 
the  ordinary  case  of  master  and  servant :  the  terms  oould 
only  be  altered  by  putting  an  end  to  the  contract  itseIC 
The  second  count  is  for  work  and  labour.  It  has 
been  held  in  many  cases^  that  corporations  are  liable  in 
respect  of  executed  contracts.  [^Cresswell,  J.  For  the 
purpose  of  that  county  you  must  prove  a  contract^  and 
that  you  cannot  do.  The  contract^  if  any^  was,  to 
the  public,  not  the  corporation.] 


Byles,  Serjt.  (with  whom  was  Segar),  contriL(a)   The 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants,  were, — 

1.  "That,  assuming  plain- 
tiff entitled  to  be  paid  the  sala- 
17  of  50  guineas,  or  the  reduced 
salary  of  10  guineas,  he  cannot 
recover  in  this  action,  which  is 
upon  an  alleged  executed  con- 
tract; because, — first,  the  ap- 
pointment to  a  judicial  office, 
and  of  a  salary  to  be  paid  to 
the  officer,  does  not  constitute 
a  contract  for  work  and  labour 
between  the  patron  and  the  of- 
ficer,— secondly,  by  the  92nd 
section  of  the  5  &  6  W.  4,  c. 
76,  the  borough-fund  is  charged 
with  the  payment  of  the  sala- 
ries of  every  officer  whom  the 
council  shall  appoint ;  and,  by 
the  94th  section,  the  council  is 
restrained  from  mortgaging  or 
alienating  the  lands,  tenements, 
or  hereditaments  of  the  body 
corporate,  except  as  therein 
mentioned,  but    a    judgment 


against  the  corporation  would 
amount  to  a  mortgage  or  alien- 
ation,— ^thirdly,  that  the  lalaiy 
sought  to  be  recovered  is  aa 
annual  salaiy ,  and,  by  the  92ad 
section,  is  charged  upon  the  an- 
nual revenue  of  the  oorporip 
tiouy  bnt  a  judgment  in  this 
action  would  charge  the  corpus 
of  the  corporate  estate. 

2.  "That  the  phuntiff  was 
not  duly  appointed,  and  never 
held  the  office  of  aaienor  or 
judge;   the  appointment  wat 
under  the  118th  section  of  the 
municipal  corporation  reform 
act,  which  the  defendants  oca* 
tend  did  not  authorise  the  ap- 
pointment of  a  judge  or  as* 
scBBor,  but  only  where  neces-^ 
sary,  of  the  officer  who  by 
tus  of  his  office  is  by  charter 
otherwise  judge  of  the  court  ;^> 
that  the  119th  section*  in 
case,  continued  the  mayor 
any  two  aldermen  judges 
before  the  act :  neither  is  th< 
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plaintiff  was  appointed  to  a  gratuitous  office^  and  acted        1852. 
gratuitoualj  for  two  years,  viz.  in  1836  and  1837.     On      addmojt 
the  Ist  of  January.  1838.  the  council  passed  a  resolution  «• 
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fixing  the  recorders  salary  at  50  guineas  per  annum,  to  of 


commenoe  firom  the  date  of  his  appointment,  the  1st  of 
January,  1836.    To  entitle  the  plaintiff  to  claim  that 
sum  firom  the  present  defendants,  there  must  either  be 
a  contract^  or  some  statutable  liability  cast  upon  the 
defendants.    Contract,  it  is  conceded,  there  is  none. 
Does,  ihen^  the  statute  make  it  incumbent  on  the  cor- 
poration to  pay  ?    The  plaintiff  is  not  the  servant  of  the 
Corporation ;  he  is  an  o£Scer  of  the  crown  :  £he  relation 
between  him  and  the  corporation  somewhat  resembles 
that  of  patron  and  presentee.     The  statute,  by  s.  92, 
provides  a  fund  out  of  which  the  plaintiff  would  be  enti- 
tled to  payment,  assuming  he  was  duly  appointed.     That 
Section  and  the  9th  section  of  the  6  &  7  W.  4,  c.  105, 
^)iew  that  the  borough-fund  is  the  fund  out  of  which 
E^ajxaent  may  be  enforced,  the  proper  steps  being  taken 
ESor  that  purpose.    The  94th  section  of  the  5  &  6  W.  4, 
:x  76,  shews  how  jealously  the  legislature  has  thought 
^t  to  ^aard  against  the  real  property  of  the  corporation 
ri^eiiig  charged.    There  is  no  allegation  here  that  there 
^  any  borough-fund  out  of  which  the  money  sought  to 
reoov^red  oould  be  paid.    If  a  judgment  were  obtained 
the  corporation,  the  result  might  be  extremely  in- 
^aonvenient :  it  might  be  that  the  insignia  of  o£Sce  or  other 
gMXBonal  property  of  the  corporation  might  be  taken  under 


^l«Tttiflr  appointed  under  the  ''4.  That  the  council  had 
S  A  7  Vict.  c.  106,  B.  9 ;  nor  is  power,  and  did  effectually  by 
^iO  veoorded  within  the  93rd  theorderof  the  Ist  of  January, 
1^ miction  of  the  3  &  4  W.  4,  c.  1850,  reduce  the  plaintiff's  sa- 
lary from  60  guineas  per  an- 
*'3.  Tliat   there   has    been     num  to  10  guineas  per    an« 
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grant  of  the  office  or  salary     num. 
.^^jider  the  oorporation  seal. 
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salary.      [fFUliams,  J.     That  was  because,  until  the        1852. 
passing  of  the  5  &  6  W.  4,  c.  76,  the  council  had  no       aJddi8ok~~ 
power  to  give  a  salary.]     They  clearly  had  no  power  «-    ^^i^'^' 
to  augment  it.  of 

A  very  nice  question  arises  as  to  whether  or  not  the 
plaintiff  was  properly  appointed  at  all.     That  depends 
npon  the  118th  section  of  the  5  &  6  W.  4,  c.  76,  modi- 
fied, as  it  is  said,  by  the  6  &  7  W.  4,  c.  105,  s.  9.     The 
latter,  however,  is  a  mere  declaratory  act :  it  does  not 
profess  to  introduce  anything  new.     The  118th  section 
enacts,  that,  in  every  borough  in  which  by  charter  or 
oostom  there  is  or  ought  to  be  holden  a  court  of  record 
for  the  trial  of  civil  actions,  not  regulated  by  the  provi- 
sions of  any  local  act  of  parliament,  or  in  which  at  the 
'lime  of  the  passing  of  this  act  a  barrister  of  five  years' 
ding  shall  not  act  as  judge  or  assessor,  the  recorder, 
*,  in  the  absence  of  the  recorder,  or  in  case  there  shall 
ot  be  a  recorder,  such  officer  of  the  borough  as  by  the 
^^harter  constituting  such  court,  or  by  custom,  shall  be 
"fthe  judge  of  such  court,  shall  continue  to  be  and  act  as 
^ach  judge ;  and  the  council  of  such  borough,  in  every 
I,  whether  such  court  be  regulated  by  the  provisions 
a  local  act  of  parliament  or  otherwise,  shall  have 
;|>ower  for  that  purpose  to  appoint  the  necessary  officer, 
^>tlier  than  the  recorder,  before  whom  such  court  is  to  be 
Golden.     [Williams,  J.    That  section  seems  to  contem- 
plate the  case  of  a  recorder  continuing  to  act,  which  can 
Ihardly  apply  to  the  new  recorder.]     Whether  it  means 
-tlie  old  or  the  new  recorder,  is  for  this  purpose  imma- 
"terial.     The  "  proper  officer  *'  for  the  council  to  appoint, 
^would  be,  the  mayor  and  two  aldermen,  and  not  the 
^plaintiff.      \Jervis,  C.  J.      Suppose  the  mayor  is  the 
^nly  chartered  officer?]     That,  no  doubt,  would  pre- 
sent a  case  of  difficulty.     If  the  118th  section  means  the 
Tiew  recorder,  the  judges  of  this  court  are  already  pro- 
^^ed  by  the  charter,  and  the  council  could  not  appoint 

k2 
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1852.       Mr.  Addison.    If  it  meaiiB  the  old  recorder,  they  ha?e 
Amwmt      ^^^  appointed  the  proper  officer. 

Tlie  Mavor  Ac.  •  -  » 

of  Henderson^  in  reply.    It  is  true  there  is  no  nirmal 

contract  in  this  case :  but^  if  there  is  a  statutory  duty 
imposed  upon  the  corporation  to  pay^  an  action  of  debt 
will  lie.  For  this  Hopkins  v.  The  Mayor  IfC.  of  Swansea 
is  a  distinct  authority.  In  Bogg  v.  Pearse,  there  'was 
no  dear  recognition  of  the  right  of  perception  of  the 
salary.  It  is  true^  the  payment  is  to  be  made  out  of  the 
borough- fund :  but  the  circumstance  that  the  legislature 
has  appointed  a  mode  of  payment^  does  not  affect  the 
right  of  the  creditor  to  payment  out  of  the  ccrporation 
funds.  Jones  v.  The  Mayor  ^c.  of  Carmarthen  has  no 
application :  the  ground  of  the  decision  there  was^  that 
the  duties  for  the  performance  of  which  the  town-derk 
claimed  remuneration^  were  duties  imposed  upon  him  by 
the  act^  to  be  performed  gratuitously.  If  the  point  now 
taken  be  a  good  onc^  it  would  have  been  an  answer  to  the 
claim  for  expenses  in  that  case.  A  limitation  of  the 
plaintiff's  right  is  not  to  be  inferred  from  the  circum- 
stance of  the  statute  containing  particular  directionB  as 
to  payment  of  his  salary.  All  the  evils  which  it  is  sug* 
gested  would  result  &om  holding  this  action  maintain- 
able^ would  equally  result  fix)m  holding  that  ca9t  will 
lie;  and  that,  it  seems  to  be  conceded,  might  be  farought 
here.  So,  the  same  evil  would  result  from  the  costs 
a  mandamus.  That  corporations  are  liable  in 
founded  upon  a  statutory  duty,  is  clear  from  the 
of  TUson  v.  The  Warwick  Gas-IAght  Company ^  4  B.  & 
962,  7  D.  &  R.  376,  Cane  y.  Chapman,  5  Ad.  &  E.  64' 
1  N.  &  P.  104,  and  Carden  v.  The  General  Cemeier 
Company,  5  N.  C.  253,  7  Scott,  97.  (a) 

(a)  And  seo  Hitchins  y.  The      and   Western    JEtaihoay 
Kilkenny  and  Cheat  Southern     pany,  ante.  Yd.  IX.  p.  636 
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Jebyis^  C.  J.    I  am  of  opinion  that  the  defendants       1852. 
in  this  case  are  entitled  to  the  judgment  of  the  court.       ^^^^ 
The  view  which  I  take   of  the  first    point,   renders  ^' 

.  -  The  Mayor  Ac 

it  unnecessary  to  enter  mto  any  consideration  of  the  of 

other  two  points,  which  are  involved  in  some  degree  of     ^**^^*' 
obscurity,  by  reason  of  the  peculiar  wording  of  the 
sections  of  the  municipal  corporation  reform  act  upon 
Trhich  those  questions  turn.     There  seems  to  be  no  dif- 
ference of  opinion  between  the  learned  counsel  who  have 
argued  the  case,  as  to  the  principles  which  must  govern 
our  decision  upon  the  first  point.     It  is  admitted  that 
this  action  of  debt  cannot  be  sustained  in  respect  of  any 
contract,  express  or  implied,  between  the  parties.     But 
it  is  said  on  the  one  side,  and  not  disputed  on  the  other, 
that,  in  order  to  maintain  this  action,  there  must  be  a 
legal  right  on  the  one  side  to  receive  the  money,  and  a 
legal  liability  on  the  other  to  pay  it :  if  these  co-exist, 
it  is  conceded  that  the  action  of  debt  will  lie.    We  may 
therefore  assume  that  that  position  is  well  sustained  by 
the  authorities.     It  is  upon  the  application  of  that  rule 
that  the  decision  of  this  case  depends.    There  may  be  a 
legal  right  on  the  part  of  this  plaintiff  to  receive  the 
salary  to  recover  which  this  action  is  brought :  but  it 
seems  to  me  that  the  second  proposition  on  which  his 
right  to  maintain  the  action  depends,  viz.  the  legal  lia- 
bility of  the  defendants,  as  a  corporation,  to  pay  the 
salary  out  of  their  corporate  property,  is  wanting  here.* 
The  case  must  be  viewed  as  if  the  action  were  brought 
to  recover  the  debt,  not  out  of  any  specific  fund,  but  out 
of  any  property  of  which  the  defendants  as  a  corporation 
have  the  administration.    If  the  plaintiff  is  right,  the 
defendants  would  be  boimd  to  pay  out  of  their  cor- 
porate property  generally,  as  contradistinguished  &om 
the  borough*fund.    My  opinion  is,  that,  when  the  legis- 
lature is  creating  a  power  in  the  council  of  the  borough 
^"^  appoint  an  officer  and  to  fix  his  salary,  and  at  the 
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1852.       same  time  points  out  a  particular  fund  out  of  which^  and 
~  a  particular  officer  by  whom,  such  salary  is  to  be  paid, 

f,,  and  the  party  who  claims  the  salary  has  accepted  the 

The  Mayer  Ac.  appointment  with  full  knowledge  of  that  provision, — 
Pbestovw  he  has  no  right  to  turn  round  and  say  that  he  will  not 
resort  to  the  prescribed  fimd,  but  will  have  recourse 
to  the  general  funds  of  the  corporation,  and  will  com- 
pel them  to  waste  the  corporate  property  which  the 
act  clearly  did  not  intend  should  be  charged  with  the 
particular  payment.  I  therefore  think,  that,  when 
the  defendants  assumed  to  appoint  the  plaintiff  re- 
corder of  this  borough,  and  to  fix  the  salary  which 
should  be  payable  to  him,  they  imposed  upon  themselves 
no  other  obligation  than  that  of  paying  such  salary  out 
of  the  borough-fund ;  and,  though  the  plaintiff  by  such 
appointment  acquired  a  right  to  receive  the  salary,  no 
personal  obligation  was  cast  upon  the  defendants  to  pay 
out  of  the  corporate  property.  For  these  reasons,  there- 
fore, without  entering  upon  the  other  questions  which 
were  intended  to  be  raised,  I  think  the  plaintiff  has 
failed  to  establish  his  right  to  maintain  this  action. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
Assuming  that  Mr.  Addison  was  well  appointed  assessor 
and  judge  of  the  court  of  pleas,  that  the  salary  originally 
awarded  to  him  was  well  granted,  and  that  the  attempt 
afterwards  made  to  reduce  it  was  not  according  to  law, — 
still  I  think  that  he  is  not  in  a  situation  to  maintain  an 
action  of  debt.  The  92nd  section  of  the  statute  provides 
that  the  salary  of  the  judge,  when  appointed  and  fixed, 
shall  be  paid  out  of  a  particular  fund.  His  right  to  have 
it,  therefore,  is  a  right  to  have  it  out  of  that  fund,  and 
is  not  a  debt  attaching  upon  the  corporation :  conse- 
quently, it  is  not  a  claim  in  respect  of  which  an  action 
of  debt  can  be  maintained. 


Pbsston. 
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Williams,  J.    I  am  of  tlie  same  opinion.    I  give  no        1852. 
ojanion  except  as  to  whether  debt  will  lie  against  the       aj^ibon 
corporation  to  enforce  payment  of  the  plaintiflPs  salary,  th   i^"     Ac 
assnTning  him  to  be  a  salaried  officer  properly  appointed      _   of 
under  the  statute  5  &  6  W.  4,  c.  76.    I  am  clearly  of 
opinion  that  such  action  is  not  maintainable.   The  plain- 
tiff has  no  general  right  to  payment  of  his  salary  out  of 
the   corporate  property,  as  in  Hopkins  v.  The  Mayor 
ifc.  of  Swansea.     His  right,  if  any,  is,  to  be  paid  out  of 
the  borough-fund.    If  that  should  prove  insufficient,  he 
may  possibly  have  some  means,  by  mandamus  or  other- 
wise^ of  compelling  the  corporation  to  make  a  rate,  so  as 
to  enable  them  to  pay  it.     But  there  clearly  is  no  foun- 
dation for  an  action  of  debt. 

Talfourd,  J.  I  am  of  the  same  opinion,  confining 
myself  to  the  single  point,  and  upon  the  grounds  stated 
fyj  my  lord  and  my  learned  Brothers. 

Judgment  for  the  defendants. 
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Foster  v»,  Crabb. 

He  who  has       JJeTINUE,  for  ^'  a  certain  deed,  to  wit,  an  indenture, 
rS^bi^y  llJ^aring  date,  to  wit,  the  26tli  of  September,  1842,  and 

made  between  one  George  Ball  of  the  first  part,  the 
plaintiff  of  the  second  part,  and  one  David  C!oIombine 
and  one  Edward  Bridges  Swindall  of  the  third  part, 
which  indenture  purports  to  be  a  grant  of  a  certain  an- 


entitled  to  the 
custody  of  it ; 
and,  where 
Beveral  are 
equally  inter- 
ested in  it, 

possession  may   nuitj  of  100/.  fix)m  the  said  George  Ball  to  the  plaintiff, 

th^the!!r™*  for  the  life  of  the  said  George  Ball/' 

consequently.         The  defendant  pleaded, — ^that,  by  the  said  deed- — 

one  cannot  ..  *  i.i  i         i--i» 

maintain  deti-  after  reciting,  amongst  other  things,  that  the  plaintiff 
paraon^whose  ^^  Contracted  and  agreed  with  the  said  Geoi^  Ball  for 
^^fli^*'  P^  the  purchase  of  an  annuity  of  100/.  for  and  during  the 
tains  possession  life  of  the  said  George  BaU,  for  the  sum  of  650/.,  to  be 
S^it?  to  subject  to  re-purchase  upon  the  terms  thereinafter  men- 
be  redeUvered  tioncd ;  and  that,  upon  the  treaty  for  the  said  purchase, 
quest.  it  was  agreed  that  the  said  annuity  should  be  secured  by 

for  an  inden-  ^  Conveyance  of  the  hereditaments  and  premises  there- 
f^^t^  Wded  ^^®^  described,  and  an  assignment  of  the  policy  there- 
that  the  inden-  inafter  rccited,  upon  the  trusts  and  with  the  powers 

tureinthede-     .i-xi  jj  x'jrj 

daration  men-    theremafter  expressed  and  contamed  of  and  concerning 
^^^'^oTmi***^    the  same  respectively ;  and  that  the  said  annuity 
annuity  to  the    be  further  securcd  by  the  covenants  thereinafter  con 
life  of  B.,  se-      tained,  and  by  the  warrants  of  attorney  thereinafter 
t^frSr"  spectively  recited,— it  was  by  the  said  deed  wi 
property  of  B.,   that,  in  consideration  of  the  sum  of  650/.  to  the 

and  the  con-  -r»n       '-i-ii        !••/*» 

Teyanoe  of  that  Gcorgc  BaLL  paid  by  the  plamtin  at  or  before  the  execii< 

freehold  by  B. 
to  S.,  as  trus 

tee  for  the  plaintiff  to  secure  the  annuity ;  and  that,  after  the  making  of  fbe  deed, 
before  the  plaintiff  had  obtained  or  had  possession  of  it,  and  before  the  detention,  and 
tlie  commencement  of  the  suit,  S.  had  obtuncd  possession  of  the  deed,  and  delivered  it 
the  defendant,  to  be  kept,  and  redelivered  to  S.    To  this  plea,  the  plaintiff  replied,  that 
did  not  obtfdn,  nor  had  he  possession  of,  the  deed  before  the  plaintiff  had 
possession  of  the  same  mode  ct  formd : — Held,  that  thiB  did  not  amoont  to  a 
prcgnent. 
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tion  of  those  presents^  he,  the  said  Oeorge  Ball,  did  grant,  1852. 
bargain,  and  sell  unto  the  plaintiff,  his  executors,  admin-  Fotm 
ifltrators,  and  assigns,  one  annuity  of  100/.,  to  be  paid  and  *• 

playable  for  and  during  the  life  of  him  the  said  Geoi^  Ball, 
suid  to  be  charged  and  chargeable  upon  the  hereditaments 
smd  premises  thereinafter  respectively  released  and  as- 
signed, to  have  and  to  take  the  said  annuity  unto  the 
plaintiff,  his  executors,  &c.,  for  and  during  the  life  of  the 
said  George  Ball,  to  be  paid  and  payable  as  therein  men- 
-ftioned ;   that,  in  consideration  of  the  said  sum  of  650/. 
BO  paid  to  the  said  George  Ball  by  the  plaintiff  as  there- 
inbefore was  mentioned,  and  in  consideration  of  the  sum 
of  10s.,  &a,  he  the  said  George  Ball  had  granted,  bar- 
gained, sold,  and  released,  and  by  the  said  deed  (which 
dn  respect  of  such  hereditaments  and  premises  secondly 
tliereinafter  described  as  were  of  freehold  tenure,  and  for 
-the  purpose  of  barring  the  estate-tail  in  remainder  of  the 
said  Gteorge  Ball  therein,  were  intended  to  be  inroUed 
in  her  Majesty's  high  court  of  Chancery  in  Ireland,  in 
pursuance  of  the  act  (a)  for  the  abolition  of  fines  and  re- 
<x>Teries,  and  for  the  substitution  of  more  simple  modes 
of  assurance  in  Ireland),  did  grant,  bargain,  sell,  and 
release  unto  the  said   David  Colombine  and  Edward 
Bridges  Swindall  (such  parts  thereof  as  are  (^  freehold 
tenure  being  in  their  actual  possession  by  virtue  of  a  bar- 
gain and  sale  to  them  thereof  made  by  the  said  Geoi^ 
Ball,  in  consideration  of  5^.,  by  indenture  bearing  date 
frcxn  the  day  next  before  the  day  of  the  date  of  the  said 
deed,  for  the  term  of  one  whole  year,  commencing  from 
ihe  day  next  before  the  day  of  the  date  of  the  same  in- 
denture of  bargain  and  sale,  and  by  force  of  the  statute 
made  for  transferring  uses  into  possession),  their  heirs, 
executors,  administrators,  and  assigns,  and  which  the 
^d  George  Ball  had  any  estate,  property,  right,  and  title 

(a)  4  &  5  W.  4,  c.  92. 


138  EASTEB  TEEM, 

1853.       to,  as  therein  mentioned,  and  the  reversion  and  rever- 
Yo^TKA       sions,  remainder  and  remainders,  yearly  and  other  rents, 
^-  issues,  and  profits  of  all  and  singular  the  aforesaid  mes- 

suages,  farms,  lands,  and  other  hereditaments,  and  all 
the  estate,  right,  title,  use,  trust,  property,  profit,  claim, 
and  demand  whatsoever  of  the  said  Greoi^  Ball,  in,  to, 
and  upon  the  same  hereditaments  and  premises,  to  have 
and  to  hold  the  hereditaments  and  premises  first  there* 
inbefore  described,  &c.,  subject  to  the  life-estate  of  the 
said  G^rge  BaU,  the  father  of  the  said  George  Ball, 
therein,  and  as  to  the  lands  of  Priorstown  and  Eiflarty, 
with  the  bppurtenances,  to  the  said  annuity  of  150/.  by 
the  therein-recited  indenture  of  the  23rd  of  February, 
1821,  secured  to  and  subject  to  the  said  sum  of  4500/. 
by  the  therein-recited  indenture  of  the  15th  oi  Malrch, 
1851,  secured  for  the  benefit  of  M.  J.  Ball,  E.  Ball,  and 
L.  Ball,  and  to  the  therein-mentioned  term  of  five  hun- 
dred years  for  securing  the  same,  and  to  the  sum  of 
2000/.  by  the  same  indenture  secured  for  the  benefit  of 
the  other  children  of  the  said  George  Ball,  the  fiither, 
and  Sarah  his  wife,  in  case  there  should  be  any  such 
other  children,  unto  and  to  the  use  of  the  said  David 
Colombine  and  Edward  Bridges  Swindall,  their  heizs 
and  assigns,  during  the  life  of  him  the  said  George  Ball 
party  thereto,  without  impeachment  of  waste, — and  to 
have  and  to  hold  such  of  the  hereditaments  and  premises 
secondly  thereinbefore   described,  and  intended  to  be 
thereby  released  and   conveyed,    as  were   of  freehold 
tenure,  subject  to  the  life-interest  of  the  said  Geoi^e 
Ball,  the  father,  therein,  unto  and  to  the  use  of  the  said. 
David  Colombine  and  Edward  Bridges  Swindall,  iheiir 
heirs  and  assigns,  for  all  such  estate  and  interest  as  th^ 
said  George  Ball,  party  thereto,  could  by  the  said 
lawfully  create  therein,  and  absolutely  fireed  and  for 
discharged  jfrom  the  estate-tail  of  the  said  George  Balll^ 
party  thereto,  under  the  said  recited  indenture  of  ttm.* 
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IStli  of  Mttrch^  1851,  or  otherwise, — and  to  have  and        1852. 
to  hold  such  of  the  hereUitaments,  &c.,  as  are  of  lease-       -f^nl 
fadd  tenure,  but  subject  to  the  life-interest  of  the  said        ^^' 
Geoi^  Ball,  the  father,  therein,  unto  the  said  David 
Cdombine,  and  Edward  Bridges  SwindaU,  their  execu- 
tors, &C.,  for  all  the  term  or  terms  of  years  now  to  come 
and  imexpired  therein;  but,  nevertheless,   as  to   the 
hereditaments  thereinbefore  described,  &c. ;  and  for  the 
trusts,  and  subject  to  the  powers  and  provisions  herein- 
after expressed  and  declared  of  and  concerning  the  same, 
that  is  to  saj,  upon  trust,  that,  if  the  said  annuity  of 
100/.,  or  any  part  thereof,  should  at  any  time  or  times 
thereafter  be  in  arrear  for  the  space  of  three  months,  the 
said  David  Colombine  and  Edward  Bridges  Swindell,  or 
the  survivor  of  them,  or  the  heirs  &c.  of  such  survivor, 
tiieir  or  his  assigns,  should,  by  and  out  of  the  rents, 
or  by  bringing  actions  against  the  tenants  or  occupiers 
€tihe  same  hereditaments  and  premises  respectively  for 
the  recovery  of  the  rents,  or  by  such  other  ways  and 
VBKDS  as  to  them  or  him  should  seem  meet,  levy  and 
iae  such  sum  or  sums  of  money  as  should  be  sufficient, 
as  they  or  he  should  think  expedient,  for  paying  and 
isfyiiig  to  the  plaintiff,  his  executors,  &c.,  the  said  an- 
ty  of  100/.,  and  also  the  said  premises  and  other  mo- 
B  thereinafter  covenanted  to  be  paid,  or  such  part  there- 
vpectively  as  should  be  in  arrear  and  unpaid,  and  all 
i  which  the  said  plaintiff,  his  executors,  &c.,  or  the 
I>avid  Colombine  and  Edward  Bridges  Swindall, 
been  put  unto  by  reason  of  the  non-payment  thereof 
ctively,  or  otherwise  in  the  execution  of  the  trusts 
by  created,  and  should  pay  and  apply  the  moneys 
be  levied  and  raised,  or  a  competent  part  thereof, 
towards  payment  or  satisfaction  of  the  said  arrears, 
UBis,  and  other  moneys,  costs,  charges,  and  ex- 
accordingly,  and  pay  the  surplus,  if  any,  imto 
d  George  Ball,  paily  thereto,  his  heirs,  &c.,  for 
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1852.  his  and  their  own  use  and  benefit;  and,  subject  to  the 
Pog^jj  trusts  aforesaid,  should  permit  and  sujBfer  the  said  Qeargt 
^'  Ball,  party  thereto,  his  heirs,  Sdc.,  to  receive  and  take  the 

rents  of  the  same  hereditaments  and  premises  for  his  and 
their  own  use  and  benefit :  That,  for  the  consideration 
aforesaid,  he  the  said  George  Ball,  party  thereto^  did  there- 
by bargain,  sell,  and  assign  unto  the  said  David  Coknnbiiia 
and  Edward  Bridges  Swindall,  their  ezecutOTB^  8cc.,  a  cer- 
tain policy  of  assurance  therein  mentioned,  and  the  sam<rf 
200/.  thereby  assured,  and  all  other  moneys  to  be  bad  or 
obtained  under  or  by  virtue  of  the  said  policy,  together 
with  fu£l  power  and  authority  to  ask,  demand,  sue  for, 
recover,  receive,   and  give  effectual  releases  and  dis- 
charges for,  the  said  sum  of  200/.  and  all  other  moneya 
to  be  had  or  obtained  under  or  by  virtue  of  the  policy, 
— To  have,  hold,  receive,  and  take  the  said  policy  and 
sum  of  200/.  and  all  other  moneys  thereby  assigned  or 
intended  so  to  be,  unto  the  said  David  Colombine  and 
Edward  Bridges  Swindall,  their  executors,  &c,  ugoa  and. 
for  the  trusts,  intents,  and  purposes,  and  with  and  sab— 
ject  to  the  powers  and  provisions  thereinafter  ezproasecL- 
and  declared  of  and  concerning  the  same :  Averment^. 
that,  under  and  by  virtue  of  the  said  deed,  and  the 
mises  aforesaid,  the  said  Edward  Bridges  Swindall 
the  said  David  Colombine  took  and  had  a  property 
a  right  and  title  to  the  said  deed,  and  to  the 
of  the  same;  and  that,  after  the  making  of  tiie 
deed,  and  before  the  plaintiff  had  obtained  or 
possession  of  the  same,  and  before  the  said  detentii 
in  the  declaration  mentioned,  and  before  the 
mencement  of  this  suit,  to  wit,  on  the  26tli  of 
cember,  1842,  the  said  Edward  Bridges  Swindall  o^ 
•tained  and  had  possession  of  the  said  deed^  and  t' 
said  David  Colombine  afterwards,  to  wit,  on  the  22z 
of  July,  1845,  died,  and  the  said  G^rge  Ball,  jEftther*  of 

the  said  George  BaU,  the  party  to  the  said  deed. 
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wardfl^  to  wit,  on  the  day  and  year  last  aforesaid,  also 
died :  that  afterwards,  and  before  the  commencement  of 
tltis  suit,  and  before  the  said  detention  by  the  defendant 
of  the  aaid  deed,  and  whilst  the  said  Edward  Bridges 
Swindall  was  possessed  of  the  said  deed,  to  wit,  on  the 
1st  of  January,  1852,  the  said  Edward  Bridges  Swindall 
delivered  the  said  deed  to  the  defendant,  to  be  by  him 
keptj  and  to  be  re-delivered  by  him  to  the  said  Edward 
fiiidges  Swindall  on  request :  that  he  detained  and  de- 
tains^ the  said  deed  from  the  plaintiff  for  and  on  behalf 
of  the  said  Edward  Bridges  Swindall,  by  the  authority, 
licence^  and  request,  of  the  said  Edward  Bridges  Swin- 
dall to  him  the  defendant  for  that  purpose  first  given, 
1^  and  made :  and  that  the  plaintiff^s  property  in, 
id  right  and  title  to  the  said  deed  was  and  is  derived 
id  acquired  from  and  by  reason  of  his  being  a  party  to 
l;he  Mone,  and  not  otherwise, — ^verification. 

Beplication, — that  the  said  Edward  Bridges  Swindall 
did  not  obtain,  nor  had  he,  possession  of  the  said  deed 
before  the  plaintiff  obtained  or  had  possession  of  the 
-Bame,  modo  et  formft. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
-tiiat  the  replication  traversed  immaterial  matter,  that  it 
mUeged  a  negative  pregnant,  and  that  it  was  ambiguous, 
^^Dmoertain,  and  double. 


1852. 


FOBTEX 

V. 

Cbjlbb. 


Beplication. 


Demurrar* 


J.  Brouniy  in  support  of  the  demurrer.    The  traverse 

the  replication  is  a  traverse  of  an  immaterial  allega- 

^Cion,  and  it  involves  a  negative  pr^nant.    As  the  deed 

Sn  question  conveyed  the  land  to  Colombine  and  Swin- 

^Udl,  they  were  entitled  to  the  custody  of  the  deed.   And, 

^cr?en  aawiiming  that  the  plaintiff  and  the  trustees  had  an 

^cqual  right  to  the  possession,  the  plea,  which  shews  that 

Swindall,  tiie  surviving  trustee,  had  possession  of  it, 

mnd  handed  it  over  to  the  defendant,  to  be  redelivered 

to  him    on   request,    affords    a  good  answer   to  the 
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1852.        action.     The  material  point  is^  whether  it  is  essential  in 
this  action^  as  the  plaintiff  by  his  replication  snppoeesy 


Cbabb. 


FOSTBB 

V.  that  Swindall  got  possession  of  the  deed  before  the  plain- 

tiff had  possession  of  it.  There  is  no  anthority  to  shew 
that  mere  priority  of  possession  gives  any  title.  The 
general  rule  as  to  the  right  to  the  custody  of  deeds,  is 
stated  in  note  (O)  to  Lord  Buckhursfs  case^  1  Co.  Bep. 
2.  b.^  and  in  Sugden^s  Vendors  &  Purchasers^  10th  edit. 
Vol.  2,  pp.  88,  107,  11th  edit.  Vol.  1,  p.  458,  and  seems 
to  be,  that  they  usually  go  with  the  estate;  but,  tha^ 
where  there  are  joint-tenants,  tenants  in  common,  or  co- 
parceners, whichever  first  obtains  possession  may  retain 
the  deeds.  And  see  Whitfield  v.  Fausset,  1  Ves.  sen. 
387, 394.  This  question  more  frequently  arises  upon  the 
necessity  of  making  profert  of  deeds,  as  in  Hodgson  v. 
Wardeny  13  M.  &  W.  22.  [Williams,  J.,  and  Tke 
Thames  Haven  Dock  ^  Railway  Company  v.  Brymer,  5 
Exch.  696.]  Here,  the  trustee  has  to  protect  himself, — 
to  pay  his  own  charges ;  therefore,  he  was  entitled  to  the 
possession  of  the  deed.  [Cresswell,  J.  It  is  not  alleged 
that  the  defendant  received  the  deed  as  the  agent  or 
bailiff  of  the  trustee.]  In  Viner's  Abridgment,  Faits 
(A.  a.),  pi.  1,  it  is  said  that  ''one  coparcener  may  justify 
the  detaining  of  the  charters  of  the  land  in  coparcenary 
against  the  other,  in  detinue;  for,  they  belong  to  her  as^ 
well  as  to  the  other,'' — citing  M.  3  H.  6,  fo.  19,  b.,  pL 
31.  Again,  pi.  3.  ''If  tenant  in  fee-simple  gives  the? 
charters  concerning  the  land  to  another,  the  donee, 
though  he  has  nothing  in  the  land,  yet  he  may  justify — ' 
the  detaining  them  against  the  heir  who  has  the  land,^'^ 
—citing  M.  10  H.  6,  fo.  20.  b.,  pi.  66.  No  doubt, 
a  joint-tenant,  tenant  in  common,  or  parcener,  destroy, 
the  thing  held  in  common,  the  other  may  bring  trover 
Co.  Litt.  200.  a.;  Bamardiston  v.  Chapman,  cited  i 
Heath  V.  Hubbard,  4  East,  121 ;  Murray  v.  HaU,  an 
Vol.  VII,  p.  441 ;  2  Wms.  Saund.  47  p. 
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Then,  the  replication  amounts  to  a  negative  pregnant.  1852. 
This  is  like  the  case  ot  Jones  v.  JoneSy  16  M.  &  W.  699,  ^wo^m 
where,  in  trespass,  the  defendants  pleaded  Hberam  tene-  ^' 

mentom  in  J.  S.,  and  justified  the  trespasses  as  the 
servant  of  J.  S.,  and  by  his  command;  and  a  replication 
that  the  defendants  did  not,  as  the  servants  of  J.  S.,  and 
lay  his  command,  commit  the  trespasses,  was  held  bad 
on  special  demurrer,  as  -involving  a  negative  pregnant. 
Pollock,  C.  B.,  in  giving  judgment,  there  says :  "  The 
replication  implies  an  admission  that  there  was  a  com- 
mand^ and  yet  does  not  expressly  admit  it,  and  leaves  it 
xmcertain  what  the  question  is.  Further,  it  would  be 
'^nie  if  the  defendants  did  not  enter  at  all^  and  therefore 
^wonld  be  a  denial  of  the  very  fact  which  both  parties 
prerioosly  admitted.  We  must,  therefore,  hold  it  to  be 
mil  pleaded,  unless  we  are  prepared  to  say  that  the  rule, 
^hat  every  traverse  shall  be  unambiguous,  and  not  con- 
"ftain  a  negative  pregnant,  is  exploded,  which  we  certainly 
not  authorised  to  say. 


John  Grayy  contrk.    This  is  an  action  of  detinue  to 
3reoover  a  single  deed,  to  which  both  the  plaintiff  and 
Swindall  are  parties.     In  a  case  of  this  kind,  where 
"there  is  such  a  deed  executed,  granting  an  annuity  to 
one  party,  and  conveying  land  to  another  in  trust  to 
secure  the  annuity,  it  is  not  because  the  land  is  conveyed 
-to  him  that  the  latter  has  any  right  to  the  custody  of 
^e  deed.     In  point  of  law,  the  execution  of  the  deed  is 
a  delivery  to  both.     [Creaswell,  J.    Not  a  manual  de- 
livery to  either.]     Suppose  a  deed  granting  dose  A.  to 
one,  and  dose  B.  to  another :  both  cannot  have  actual 
manual  possession  of  the  deed ;  but  he  who  first  obtains 
it  may  keep  it :  and  it  is  inmiaterial  whether  the  grant 
to  the  one  be  of  land,  and  to  the  other  of  money ;  the 
same  rule  prevails.     [Williams ^  J.    Take  the  case  of  a 
deed  conveying  freehold  and  copyhold,  the  latter  being 
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1852.       held  of  a  manor  where  hy  the  cnstom  the  yocmgert  mm 
]PonxA       ^  ^^®  ^^9 — upon  the  death  of  the  grantee,  who  would 
Q^^        be  entitled  to  the  deed,  his  eldest  or  his  youngest  aoi^  ?] 
The  law  upon  this  subject  is  very  elaborately  discussed 
in  Lord  Buckhurst's  case,  1  Co.  Rep.  2.  b.,  Sir  F.  Moore, 
488 :  and  see  Dixon  on  Title  Deeds,  pp.  12  et  seq.    Sup- 
pose a  feofiment  of  land  to  A.  for  the  life  of  B.,  renudu- 
der  to  C,  A.,  having  possession  of  the  deed,  would  he 
entitled  to  retain  it  against  the  remainder-maa  during 
the  Ufe  of  B. :  so,  if  C.  first  obtained  posseasum  of  the 
deed,  he  would  be  entitled  to  retain  it  against  A.    [/er- 
v»,  C.  J.     Pending  the  life-estate?]     Yes.    There  is 
authority  for  this  in  Bro.  Afar.  Monstrance  de  Eaits,  pL 
25,  dtmg  M.  47  E.  3,  fo.  18,  pi.  86.    In  Yin.  Abr.  Faits 
(Z)  pi.  10, 11,  it  is  said :  ''  K  a  lease  for  life  be  made, 
the  remainder  over  in  fee,  this  deed  appertains  to  the 
lord  during  his  life,''— P.  12  H.  4,  fo.  20.  b.,  pL  7;  Bam. 
bury  Y.  Briscoe,  2  Ch.  Cas.  42 ;  Bro.  Charters  de  Terre, 
pi.  34;  P.  33  H.  6,  fo.  22,  pL  28 :  ''and  not  him  in  re- 
mainder,'' — M.  7  H.  6,  fo.  1,  pL  2 ;  Dr.  LeyfieUP$  caae^ 
10  Co.  Rep.  93.  b.     ''But,  where  the  deed  is  ddwereJT 
to  the  remainder-man,  he  may  detain  it,'' — Bro.  duyrten» 
de  Tterre,  pL  16;  M.  47  E.  3, fo.  18,  pL  86.      In  Vin^ 
Afar.  Faits  (Z),  pL  15,  it  is  said,  that,  "if  land  be 
to  A.  for  life,  remainder  over  [to  sereral]  by  deed^ 
of  them  who  first  gets  the  deed  shall  retain  iL 
therefore,  whoeyer  has  any  land  contained  in  the 
where  others  have  the  residue  of  the  land,  yet  he  t1 
hath  this  parcel  may  on  account  thereof  retain  the  deed  I 
Per  Fairfax  and  Hussey,  Bro.  Charters  de  Terre,  pL 
T.  4  H.  7,  fo.  10,  pi.  4.     Opie  t.  Godolj^im,  Fr. 

548,  shews  that  the  deeds  follow  the  title.     Wh^fieU     r. 

Faussett,  1  Yes.  sen.  387,  merely  goes  to  shew  thai 
owner  of  a  rent-charge,  under  a  conveyance  on  the  i 
tute  of  uses,  is  not  entitled  to  the  possession  of  tlie 
and  may  therefore  plead  it  without  profert.   Primfi 
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the  dedaaration  in  this  case  shews  a  good  title  in  the        1852. 

jdaintiff.     The  defendant,  in  answer  to  that  primft  fade  — Z 

caae^  says^  that  one  of  the  trustees  first  obtained  pos-  v. 

session  of  the  deed^  and  delivered  it  to  him  to  keep  for 

bim^  and  that  he  keeps  it  under  that  authority.    Why 

is  not  the  plaintiff  at  liberty  to  traverse  the  first  of  these 

propositions  ?    In  Yea  v.  Field,  2  T.  R.  708,  it  was  held, 

that,  where  a  purchaser  of  a  small  part  of  an  estate  takes 

a  ooTenant  firom  the  vendor  to  produce  the  title-deeds 

^whenever  it  shall  be  necessary,  and  the  deeds  afterwards 

oome  into  the  vendee's  possession,  on  his  taking  a  mort- 

gage  of  the  other  part  of  the  estate,  and  he  then  assigns 

±he  mortgage  to  a  third  person,  not  mentioning  the  deeds, 

sach  third  person  cannot  maintain  trover  against  him 

tar  the  deeds.    And  Lord  Kenyon  said :  '^  Although,  at 

tiie  time  of  the  purchase,  the  defendant  had  no  right  to 

"tilie  possession  of  the  deeds,  yet,  since  that  time,  they 

liave   by  accident  come  into  his  possession;    and  the 

plaintiff  cannot  recover  them  from  him.    To  entitle  the 

plaintiff  to  recover,  he  should  have  a  better  right  to  the 

^eeda  than  the  defendant ;   but,  in  the  assignment  to 

liim,  there  is  no  grant  of  them.    In  old  conveyances, 

"^here  is  a  reservation  made  of  such  deeds  as  tend  to  de- 

:saign  the  warranty  paramount.^'    [Jervis,  C.  J.    Assume 

'^hat  the  plaintiff  first  had  possession  of  the  deed,  and 

Swindall  took  it  from  him  forcibly, — would  detinue  lie 

^igainst  him  ?]    It  is  submitted  that  it  would.    A  deed  is 

3iot  like  an  ordinary  chattel,  which  one  joint-tenant  or 

^tenant  in  common  has  an  equal  right  with  the  other  to 

^4he   use  of.     [Williams,  J.     Is  not  the  possession  of 

"the  one  the  possession  of  the  other  ?]     Though  tenants 

:in  common  of  the  land,  they  are  not  tenants  in  common 

«f  the  title-deeds.     [Williams,  J.    It  is  difficult  to  say, 

"that,  if  Swindall  had  been  defendant  here,  the  plaintiff 

'^XMild  have  judgment  against  him.     And,  if  this  would 

loe  a  good  plea,  if  the  action  had  been  brought  against 

VOL.  XII. — c.  B.  L 
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1852.        Svrindall^  the  question  is^  whether  the  plea  does  not  soffi- 

P^^^^        ciently  identify  the  defendant  with  Swindall  to  make  it 

«.  a  good  defence  for  him.]    There  is  no  positive  allegation 

that  Svrindall  ever  was  possessed  of  the  deed  at  all :  the 

plea  merely  alleges  that  "whilst  he  htui  possession  of  the 

deed/*  he  delivered  it  to  the  defendant. 

If  the  allegation  of  time  is  material,  the  plea  presents 
a  single  point  npon  which  issne  might  have  been  taken. 
''  An  issue  on  a  negative  pregnant,  viz.  on  matter  which 
imports  other  sufficient  matter,  is  bad," — Com.  Dig. 
Pleader  (R.  5.)  :  "  but,  if  the  matter  implied  be  not  soffi- 
dent,  it  is  not  a  negative  pregnant ;  as,  in  debt  upon  a 
retainer  in  husbandry,  if  the  defendant  pleads  that  he 
did  not  retain  him  in  husbandry,  it  is  not  pr^nant; 
for,  a  retainer  generally  is  not  sufficient  to  maintain  his 
count :'^  Com.  Dig.  Pleader  (B.  6),  citing Bro. Issne^ pi. 
25 ;  H.  88  H.  6,  fo.  22,  pi.  5. 

Brown,  in  reply.    If  the  court  choose  to  assume  that^ 
Swindall  got  possession  of  the  deed  by  a  triek  or  hjr- 
force,  the  defendant  may  be  justified  in  holding  it. 
Littleton,  §  321,  it  is  laid  down,  that,  "  if  two  hv 
jointly  by  gift  or  by  buying  a  horse  or  an  ox,  ftc.^  an 
the  one  grant  that  to  him  belongs  of  the  same  horse 
ox  to  another,  the  grantee,  and  the  other  which  did 
grant,  shall  have  and  possess  such  chattels  personals 
common.    And,  in  such  cases,  where  divers  persons  h» 
chattels  real  or  personal  in  common,  and  by  divers  titl< 
if  the  one  of  them  dieth,  the  others  which  survive 
not  have  this  as  survivor,  but  the  executors  of  him  w 
dieth  shall  hold  and  occupy  this  with  them  which 
as  their  testator  did  or  ought  to  have  done  in  his 
&c.,  because  that  their  titles  and  rights  in  this  were 
ral,  &c.''    ''  Also  (§  322),  in  the  case  aforesaid,  as,  if 
have  an  estate  in  common  for  term  of  years,  and  the 
occupy  all,  and  put  the  other  out  of  possession  and 
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pfttion^  he  which  is  put  out  of  occupation  shall  have  agldnst  1852. 
the  other  a  writ  of  ejectione  firmae  of  the  moietie^  &c."  Foster 
And  see  Murray  y.  HalL  ante.  Vol.  VII.  p.  441,  where  ^' 

Grabb. 

this  court  held  that  trespass  quare  clausum  fregit  lies  by 
one  of  seTcral  tenants  in  common  against  his  co-tenant, 
where  there  has  been  an  actual  expulsion.    "  In  the  same 
manner^'^  says  Littleton^  §  323,  ^'  it  is,  where  two  hold 
the  wardship  of  lands  or  tenements  during  the  nonage 
of  an  infant,  if  the  one  oust  the  other  of  his  possession, 
lie  wrhich  is  ousted  shall  have  a  writ  of  ejectment  de  gard 
of  the  moietie,  &;c.,  because  that  these  things  are  chattels 
reaia,  and  may  be  apportioned  and  severed,  &c.,  but  no 
action  of  trespass,  viz.  quare  clausum  saum  fregit,  et 
lierbam  suam,  &c.  conculcavit  et  consumpsit,  &c.,   et 
Jhtgusmodi  actiones,  &c.,  the  one  cannot  have  against  the 
other,  for  that  each  of  them  may  enter  and  occupy  m 
cxynunon,  &c.,  per  my  et  per  tout,  the  lands  and  tene- 
ments  which  they  hold  in  common.     But,  if  two  be 
poesessed  of  chattels  personals  in  common,  by  divers 
^tlea,  as,  of  a  horse,  an  ox,  or  a  cow,  &c.,  if  the  one 
^take  the  whole  to  himself  out  of  the  possession  of  the 
briber,  the  other  hath  no  other  remedy  but  to  take  this 
£rom  him  who  hath  done  to  him  the  wrong  to  occupy  in 
^xnnmon,  &c.,  when  he  can  see  his  time,  (quant  il  poet 
^eier  son  temps)    &c.     In  the  same  manner  it  is  of 
diattels  reals,  which  cannot  be  severed,  as  in  the  case 
aforesaid,  where  two  be  possessed  of  the  wardship  of  the 
hody  of  an  infant  within  age,  if  the  one  taketh  the 
infant  out  of  the  possession  of  the  other,  the  other  hath 
no  remedy  by  an  action  by  the  law,  but  to  take  the 
hi£euit  out  of  the  possession  of  the  other  when  he  sees  his 
time.''     It  is  difficult  to  conceive  anything  more  com- 
]^etely  applicable  to  the  case  now  before  the  court. 
Detinue  is  equivalent  to  ejectment  for  the  entirety.     It 
may  be  that  there  would  be  a  remedy,  in  case,  for 
instance,  if  the  possession  were  acquired  by  force  or  by 


^ 


<■       deed-^    ^  ""^  ;Y,e  deed.    '^  co.^'  ^  ^e  ^""^^ 

V  -red  ^®  ^ 

pleads.  1^     ^e  gr8»^  ^5eTW»»         ^at  free»"^ 

by  Baft  *°  ®^.  «.d  tlvat,  ^      obt»»«f  °    ^otx,  « 
*«^*'       (  t-be  8a*e.  '^^    ^f  ^«  '"*" 
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dall  had  obtained  possession  of  the  deed,'^  and  delivered        1852. 
it  to  the  defendant^  to  be  kept,  and  re-delivered  to  him.        Fobtkr 
The  plaintiff  repli^,  that  Swindall  did  not  obtain,  nor        ^  ^- 
had  he,  possession  of  the  deed  before  the  plaintiff  had 
obtained  possession  of  the  same,  modo  et  form& :  and  to 
this  there  is  a  special  demurrer. 

We  must  first  consider  the  effect  of  the  record  in  its 
present  state,  so  as  to  ascertain  the  precise  question 
raised  by  it.    The  demurrer  admits  that  Swindall  did 
not  obtain  and  have  possession  of  the  deed  before  the 
{daintiff  obtained  and  had  possession  of  it ;  and  we  must, 
therefore,  strike  out  of  the  plea  the  allegation  upon  which 
that  replication  is  founded;  and  the  plea  will  then  stand, 
''that,  after  the  making  of  the  deed,  and  before  the  de- 
tention,  and  before  the  commencement  of  the  suit, 
Swindall  obtained  possession  of  the  deed,  and  delivered 
it  to  the  defendant.^'     It  is  consistent  with  the  plea,  so 
Understood,  that,  after  the  execution  of  the  deed,  and 
l^efore  the  detention,  the  plaintiff  first  had  possession  of 
(lie  deed,  and  that  then  Swindall  got  possession  of  it,  no 
^natter  how,  and,  before  the  detention  and  the  com- 
tuenoement  of  the  suit,  delivered  it  to  the  defendant. 
^tlie  question  is,  whether,  under  such  drcumstances,  the 
Action  will  lie.    We  are  of  opinion  that  it  will  not. 
It  appears  upon  the  bjce  of  the  deed,  as  stated  in  the 
that  the  plaintiff  and  Swindall  have  each  an  in- 
in  the  deed.    The  defendant  contends  that  Swin- 
iSall  lias  the  greater  interest,  because  the  deed  conveys 
blie  fireehold  to  him.     The  plaintiff  admits  that  he  has 
^A  equal  interest  with  himself,  but  no  more;  and  we  need 
UMot  determine  which  of  these  propositions  is  correct,  be- 
sanse,  admitting  that  the  plaintiff  is  in  this  respect  right, 
we  nevertheless  are  of  opinion  that  the  action  will  not  lie. 
It  is  well  established  by  the  second  resolution  in  Lord 
^^3wMiursf8  case,  1  Co.  Rep.  1,  and  by  other  authorities, 
-fj3at  he  who  has  occasion  to  use  a  deed,  is  entitled  to  the 


160  EASTEB  TEBM, 

1852.  legal  costody  of  it;  bat^  where  two  haye  an  equal  in- 
YoBT^R  terest  in  a  deed,  and  each  may  have  occasion  to  use  it 
^'  as,  for  instance,  where  the  same  deed  grants  Whiteacn 

to  A.,  and  Blackacre  to  B.,  as  it  is  manifest  that  botb 
cannot  hold  the  deed  at  the  same  time,  to  whom  doei 
the  legal  custody  belong  ?  If  it  were  a  chattel,  it  mighi 
be  used  in  turn  by  several  having  an  interest  in  it ;  bui 
it  is  not  so  with  a  deed,  which  must  remain  in  some 
custody  until  the  occasion  for  using  it  may  arise.  Upon 
this  subject  there  are  but  few  authorities ;  for,  the  casei 
relating  to  profert  do  not  apply.  In  the  case  put,  eacb 
has  a  common  interest,  and  each  may  have  occasion  tc 
use  the  deed,  but  both  cannot  use  it  at  the  same  time. 
The  only  way  of  avoiding  unseemly  contest  for  the  pos- 
session, is,  to  rule  that  he  who  first  has  it  may  keep  it : 
and  this  seems  to  be  the  result  of  the  only  authorit) 
which  bears  directly  upon  the  subject.  In  Vin,  Abr 
Faits(2i),  pi.  15,  it  is  laid  down,  &om  Bro.  Abr.  Chaiten 
de  Terre,  and  the  Year  Book,  4  H.  7,  fo.  10,  that,  "  i 
land  be  given  to  A.  for  life,  remainder  over  [to  several] 
by  deed,  any  of  them  who  first  gets  the  deed  shall  retail 
it :  and  therefore,  whoever  has  any  land  entered  in  thi 
deed,  where  others  have  the  residue  of  the  land,  yet  L 
that  has  this  parcel  may  on  account  thereof  retain  th 
deed.^' 

But  this  rule  does  not  decide  the  point  under  discn 
sion ;  for,  it  does  not  follow  that  the  right  to  hold  a  dea 
is  permanently  attached  to  the  person  who  first  gets 
into  his  possession,  so  as  to  prevent  another  having    ; 
equal  interest  in  the  deed  firom  holding  it  even  agaix: 
the  first  possessor,  should  it  afterwards  come  into    1 
custody.     The  reason  which  gives  to  the  first  posseas 
a  right  to  hold  the  deed  so  long  as  he  retains  it  in    1 
possession,  gives  to  the  other  party  having  an  interes't; 
the  deed  a  right  to  keep  it,  should  it  come  into  his 
tody.     It  is  the  interest  which  each  has  in  the  deed^ 
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the  occasion  which  each  may  have  to  use  it^  which  gives        1862. 
to  each  the  title  to  have  it.     In  the  case  put,  A.  may        fostbb 

hold  the  deed  against  B.,  because  he  has  an  interest  in  ^' 

.  .  Caabb. 

it,  and  may  have  occasion  to  use  it :  but  B.  also  has  a 

like  interest  in  it,  and  may  have  occasion  to  use  it,  and 
therefore,  if  he  get  it  from  A.,  he  may  hold  it  against  A. 
For  fraud  or  force  which  may  be  used  to  get  possession 
of  the  deed,  either  party  may  perhaps  have  a  remedy 
against  the  other ;  but  the  title  to  the  deed  is  ambulatory 
between  those  who  may  have  an  interest  in  and  may 
have  occasion  to  use  it,  and  each  is  entitled  to  keep  the 
deed  from  the  other  so  long  only  as  he  actually  retains  it 
in  his  custody  and  control,  but  no  longer.  The  case  of 
Yea  V.  Field,  2  T.  R.  708,  would  seem  to  have  been  de- 
cided upon  this  ground.  Conveyancers  have  questioned 
this  decision ;  but,  in  our  opinion,  that  case  was  pro- 
perly decided,  because,  as  Lord  Eenyon  says,  "  the  plain- 
tiff did  not  shew  a  better  title  to  the  deeds  than  the  de- 
fendant.'^  The  defendant  had,  in  common  with  the 
plaintiff,  the  mortgagee,  an  interest  in  the  deeds :  like 
him,  he  might  have  occasion  to  use  it :  the  title,  there- 
fore, was  ambulatory;  and,  as  the  defendant  had  pos- 
session of  the  deeds,  he  was  entitled  to  retain  them 
against  the  plaintiff,  who  had  no  better  title  than  the 
defiendant,  notwithstanding  he  represented  the  mortga- 
gee, who  first  had  possession  of  them. 

For  these  reasons,  we  are  of  opinion  that  the  defend- 
ant is  entitled  to  judgment. 

Judgment  for  the  defendant. 
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Maat. 
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Baldwin  and  Another  v.  Bauebmak. 
JONES,  on  a  former  day  in  this  term,  obtained  a 


The  defendant 

uroa  QAfld'llied 

in  the  writ  as  1^6  calling  on  the  plsintiff^s  attorney  to  furniah  the  de- 
mim^^'aiid*®^'  ^®^^^*  ^*^  particulars  of  the  profession,  occapation,  or 
tered  an  appear-  quality,  and  place  of  abode  of  the  plaintiff^  pnrsoaiKt  to 

William  Bauer-   the  2  W.  4,  C.  89>S.  17.(a) 
man,  soed  as 
H.  W.  Bauer- 

"«^^pon  a  Gaselee,  Seqt.,  for  the  plaintiff,  now  objected  that  the 
tion,  his  affida-  affidavit  upon  which  the  role  was  obtained,  w;as  impro- 
^mSa^John  P^ly  intituled.  It  appeared  that  the  defendant  was 
Bauerman,  (his  described  in  the  writ  as  "H.  W.  Banerman;''  that  he 

true  name), 

sued  as  Heniy  entered  an  appearance  in  the  name  of ''  Henry  William 
man:"— Held,  S&uerman,  sued  as  H.  W.  Bauerman,''  and  that,  in  the 
"^'^^P^^-  declaration,  he  was  described  as  "  Henry  William  Bauer- 

man,  sued  as  H.  W.  Bauerman/'  The  affidavit  described 
him  as  "Hillary  John  Bauerman  (his  true  name),  sued 
as   Henry  William   Bauerman.^'     He  submitted  that 


(a)  Which  enacts,  "that 
every  attorney  whose  name 
shall  be  indorsed  on  any  writ 
issaed  by  authority  of  this 
act,  shall,  on  demand  in  writ- 
ing made  by  or  on  behalf  of 
any  defendant,  declare  forth- 
with whether  such  writ  has 
been  issued  by  him  or  with  his 
authority  or  privily;  and,  if 
he  shall  answer  in  the  affirm- 
ative, then  he  shall  also,  in  case 
the  court,  or  any  judge  of  the 
same  or  of  any  other  court, 
shall  so  order  and  direct,  de- 
clare in  writing,  within  a  time 
to  be  allowed  by  such  court  or 
judge,  the  profession,  occupa- 
tion, or  quality,  and  place  of 


abode  of  the  plaintiff,  on  ptia 
of  being  guilty  of  a  contempt 
of  the  court  firom  which  such 
writ  shall  have  appeared  to 
have  been  issued :  and»  if  siieh 
attorney  shall  declare  that  tha 
writ  was  not  issued  by  him,  or 
with  his  authority  or  privity, 
the  said  court,  or  any  judge  of 
either  of  the  said  courts,  shall 
and  may,  if  it  shall  appear 
reasonable  so  to  do,  make  an 
order  for  the  immediate  dis- 
charge of  any  defendant  or 
defendants  who  may  have  been 
arrested  on  any  such  writ» 
on  entering  a  common  appear- 


ance. 


»> 
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there  was  no  such  cause  in  court ;  and  he  referred  to 

Shrimpton  v.  Carter,  3  DowL  P.  C.  648,  where  an  aflS- 

davit  intituled  "  G^rge  Shrimpton  v,  William  Carter 

'the  elder,  sued  as  William  Carter/'  was  rejected  by 

.Alderson,  B. 


1852. 


Baldwdt 

V, 

BAUXSiuir. 


71  Jones,  contr^  The  only  object  of  the  description, 
\,  to  ascertain  the  identity  of  the  party.  Here,  the  man 
described  as  "  the  above-named  defendant :''  therefore 
-tJiere  can  be  no  doubt.  [Talfourd,  J.  The  description 
jcnuBt  be  so  certain  that  an  indictment  for  perjury  could 
sustained.  The  defendant  should  be  quite  sure  of  his 
identity,  before  he  expresses  so  much  anxiety  for  the 
dentity  of  the  plaintiff.] 


The  rule  was  then  heard  upon  its  merits,  and  the  case 
4^  Harris  v.  Holler,  19  Law  Joum.  N.  S.,  Q.  B.  62, 
^^erred  to;    and   ultimately  it  was   discharged  upon 
i^enns. 

Rule  accordingly,  (a) 


(a)  See  Sims  r.  Prosier,  15 

M.  k  W.  161,  where  the  writ 

of  raminonB  described  the  de- 

fiadsnt  as  "  Frederick  C.  Pros- 

*^#"  and  an  affidayit  sworn  by 

^  ia  support  of  a  rule  for 


setting  aside  the  judgment  for 
irregularity,  the  title  of  which 
described  him  as  "Frederick 
C(mlston  ProBser"  (lus  real 
name),  was  held  irregular. 


s 
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which  the  deponent  then  executed^  and  the  said  1852. 
warrant  of  attorney  was  then  attested  by  Slocombe,  Cooraa 
"  the  attorney  for  the  plaintiff  in  this  action/^  as  attorney  «• 

for  the  deponent ;  and  that  there  was  no  other  attorney 
present  at  the  time  when  the  deponent  so  signed  the  said 
warrant  of  attorney^  save  and  except  Slocombe. 

J.  Broum  shewed  cause.     The  affidavit  in  opposition 
to  the  rule^ — ^that  of  the  plaintiff^  Slocombe^  and  the 
managing-clerk  of  the  latter^  —  expressly  denied  that 
Slocombe  was  the  plaintiff 's  attorney^  though  he  had  so 
acted  upon  one  occasion^  and  contradicted  several  of  the 
material  allegations  in  the  defendant's  affidavit :  it  also 
alleged  that  the  warrant  of  attorney  was  prepared  by 
Slocombe  solely  as  attorney  for  the  defendant,  who  was 
debited  in  his  books  for  it;  but  it  at  the  same  time 
admitted  that  the  defendant  had  been  introduced  to  Slo- 
combe by  the  plaintiff,  and  that  Slocombe  had,  prior  to 
the  execution  of  the  warrant  of  attorney,  prepared  a  me- 
morandum by  which  the  defendant  engaged  to  execute 
such  a  security,  and  professing  to  authorize  the  plaintiff 
to  seize  and  sell  the  defendant's  goods  in  default  of  his 
So  doing,  and  also  that  Slocombe  had  acted  as  the  plain- 
tiff''a  attorney  in  signing  judgment  and  issuing  execu- 
tion on  the  warrant  of  attorney,  and  seizing  the  defend- 
ant's goods  thereunder.     The  recent  cases  shew  that  the 
Cact  of  the  attesting  attorney  being  suggested  by  the 
plaintiff,  or  by  his  attorney,  will  not  of  itself  invalidate 
"^Jie  warrant  of  attorney :  Pease  v.  Wells^  8  Dowl.  P.  C. 
^526.     In  Haiffh  v.  Frost,  7  Dowl.  P.  C.  748,  where 
;Iiree  defendants  went  to  a  particular  attorney  named  by 
he  plaintiff,  and  gave  him  instructions  to  prepare  a  joint 
"Variant  of  attorney  from  them  to  the  plaintiff,  and  each 
^>f  the  defendants  freely  recognised  the  attorney  as  act- 
'fing  for  him,  the  warrant  of  attorney  was  held  good,  not- 
"withstanding  the  provisions  of  the  statute.    The  sole 


V, 
QSAJVT. 
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1862.  question  here  is^  whether  Slocombe  was  really  aetmg  as 
Cooper  attorney  on  behalf  of  the  plaintiff.  That  is  distinctly 
negatived.  Being  satisfied  of  the  respectability  of  Slo- 
combe, he  did  not  think  it  necessary  to  employ  his  own 
attorney  in  the  matter.  [Talfaurd,  J.  The  plaintiff 
introduced  the  defendant  to  Slocombe,  and  he  goes  to 
Slocombe  when  he  wishes  to  put  the  warrant  of  attorney 
in  force.]  No  doubt  he  does  so :  but  the  court  must 
deal  with  the  case  as  they  would  have  done  on  the  Yery 
day  after  the  execution  of  the  instrument 

Hawkins,  in  support  of  his  rule.  Looking  at  all  the 
circumstances,  it  is  impossible  for  the  court  to  arrive  at 
any  other  conclusion  than  that  Slocombe  was  acting  as 
the  attorney  for  the  plaintiff  in  procuring  the  executioii 
of  this  warrant  of  attorney.  The  defendant  was  intro- 
duced to  him  by  the  plaintiff.  At  that  time,  it  is  dear 
that  he  was  not  the  defendant's  attorney ;  and  it  is  ad- 
mitted that  he  had  before  that  time  acted  as  attorney  for 
the  plaintiff.  If  he  acted  as  attorney  for  the  plaintiff, 
all  the  authorities  shew  that  he  cannot  act  also  as  attor- 
ney for  the  defendant.  What  subsequently  took  place 
may  be  relied  on  to  throw  light  upon  what  had  occurred 
before.  When  it  became  necessary  to  enforce  the  secu- 
rity, the  plaintiff  resorts  to  Slocombe.  In  Haigh  y. 
Frost,  the  attorney  did  not  act  for  the  plaintiff  at  alL 
Rising  v.  Dolphin,  8  Dowl.  P.  C.  809,  is  expressly  in 
point :  it  was  there  held,  that,  where  an  attorney  usually 
acting  on  behalf  of  a  defendant,  acts  on  the  part  of  lu 
plaintiff  in  preparing  a  warrant  of  attorney  by  the  former*^ 
to  the  latter,  his  attestation  thereto  is  insufficient :  and^ 
Patteson,  J.,  said, — "  I  do  not  say  that  it  was  necessary^ 
that  any  attorney  for  the  plaintiff  should  have  been 
sent.  If  the  warrant  had  been  prepared  by  some  on 
else,  and  sent  to  the  defendant's  attorney  to  procure  hi 
client's  signature,  he  not  charging  the  plaintiff,  or  acting' 


\ 
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%r  him  in  any  other  manner,  it  might  have  been  good.        1852. 
at  I  am  satisfied  upon  the  affidavits  in  this  case,  that       coofie 


he  witness  acted  as  attorney  for  both ;  and  that,  I  am  ^' 

of  opinion,  is  contrary  to  law.''    The  same  point  ijras 
determined  in  Todd  v.  Gompertz,  6  DowL  P.  C.  296, 
id  in  Cack$  v.  Edwards,  2  Dowl.  N.  S.  55.     Sander- 
V.  Westley,  6  M  &  W.  98,  shews  how  strictly  the 
:srale  is  acted  npon.    Parke,  B.,  there  says, — ''We  are 
^dl  of  opinion  that  Goddard  was  the  attorney  of  the 
X^laintiff  prior  to  his  being  employed  by  the  defendant, 
smd  was  his  attorney  in  this  transaction.    If  so,  the  act 
ms  not  complied  with ;  since  it  requires  that  there  should 
^be  a  separate  attorney  employed  by  the  defendant  to  take 
^are  of  his  interests  only.    With  respect  to  the  case  of 
JBaigh  v.  Frost,  there  was  no  wrong  decision  in  point  of 
^w,  because  there  was  no  attorney  for  tlie  plaintiff,  and 
St  is  not  necessary  that  he  should  have  an  attorney  pre- 
sent on  his  behalf.''     Here,  the  defendant  cannot  be  said 
^to  have  had  a  separate  attorney  to  take  care  of  his  in- 
'terests  only.    In  Pryor  v.  Swaine,  2  Dowl.  &  L.  87,  it 
"was  held  that  the  London  agent  of  the  plaintiff's  attorney, 
"whose  name  had  been  suggested  by  the  plaintiffs  attor- 
^ney,  was  not  a  good  attesting  witness  to  a  warrant  of  attor- 
Tiey,  although  the  defendant  of  his  own  firee  choice  adopted 
liim  as  his  attorney, — where  it  appeared  that  he  was  also 
acting  for  Hie  plaintiff's  attorney  in  the  transaction. 

Creswsll,  J.  (a) .  I  am  of  opinion  that  this  rule  should 
be  made  absolute.  The  question  depends  upon  the  suf- 
:ficiency  of  the  attendance  of  an  attorney  for  the  defend- 
ant at  the  execution  of  the  warrant  of  attorney,  to  satisfy 
the  9th  section  of  the  1  &  2  Vict.  c.  110.  That  section 
^vovides  that  no  warrant  of  attorney  to  confess  judgment 
in  any  personal  action,  or  cognovit  actionem,  given  by 
any  person,  shall  be  of  any  force,  unless  there  shall  be 

(a)  Jervis,  G.  J.,  was  attending  the  Privy  ConneiL 
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1852.       present  some  attomej  of  one  of  the  superior  courts  on 


CoopxB       behalf  of  sach  person,  expressly  named  by  him^  and  at^ 
^^^         tending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  cognovit  befiare  the  same  is 
executed;  which  attorney  shaU  subscribe  his  name  as  a 
witness  to  the  execution  thereof,  and  thereby  dedsre 
himself  to  be  attorney  for  the  person  executing  the 
same,  and  state  that  he  subscribes,  as  such  attorney. 
I  do  not  find  anything  in  the  statute  requiring  the  pre- 
sence  of  an  attorney  for  the  person  to  whom  the  war- 
rant of  attorney  is  given.   But  the  same  attorney  cannot 
act  on  both  sides.    All  the  cases  agree  in  that.    The 
question,  therefore,  in  this  case,  is,  whether  Slooombe 
can  be  considered  as  having  attended  solely  on  the  part 
of  the  defendant.    I  am  of  opinion  that  he  certainly 
cannot.   Upon  the  defendant's  affidavit,  I  should  assume 
that  Slocombe  attended  as  the  plaintiff's  attorney.   But, 
even  taking  the  facts  as  they  appear  upon  the  plaintiff's 
affidavit,  I  should  come  to  the  same  conclusion.   1  agree 
with  Mr.  Brown  that  we  must  deal  with  the  matter  as 
we  would  have  done  on  the  day  after  the  execution  at 
the  warrant  of  attorney.     But,  in  so  doing,  we  may  still 
look  at  the  subsequent  conduct  of  the  parties.    It  ap- 
pears that  the  defendant,  being  desirous  of  borrowing  ^ 
sum  of  money  from  the  plaintiff,  the  latter  introducel 
him  to  Slocombe;  that  Slocombe  afterwards  conferred 
with  the  plaintiff,  and  then  told  the  defendant  he  must 
give  a  warrant  of  attorney.    Waiving  all  question  as  to 
the  conversation  alleged  to  have  taken  place  at  Slo- 
combe's  office,  it  appears  that  a  memorandum  and  war- 
rant of  attorney  were  prepared  by  Slocombe;  and  I  do 
not  find  any  statement  that  the  memorandum  was  ever 
handed  over,  nor  does  it  appear  in  what  capacity  Slo- 
combe held  it.     I  do  not  mean  to  impute  anything  in- 
tentionally wrong  to  Slocombe :  he  meant,  no  doubt,  to 
act  correctly ;  but  he  has  fedled  to  do  so.     It  may  be 
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^hat  this  statute^  which  was  designed  to  guard  against        1862. 
dbaxxA,  may  sometimes   be  turned  into   an   engine  of       coopib 
^yppression  on  the  part  of  the  defendant.     Still  he  has  a        ^  «- 
Tight  to  come  before  us  and  complain  that  the  provisions 
<if  the  act  have  not  been  duly  complied  with.     I  think 
^ere  cannot  be  any  moral  doubt  that  Slocombe  was 
meting  for  both  parties ;  and  this,  upon  aU  the  decisions, 
is  quite  contrary  to  the  spirit  of  the  act. 

Talfousd,  J.     I  am  of  the  same  opinion.     I  agree 

that  nothing  wrong  was  intended  or  done  by  Slocombe, 

except  that  he  has  failed  to  observe  strictly  the  direction 

of  the  statute.     I  think  it  is  impossible  to  say  that  he 

attended  exclusively  as  attorney  for  the  defendant. 

Rule  absolute. 

Brawn  then  suggested,  that,  under  the  circumstances, 
the  court  would  restrain  the  defendant  fix)m  bringing 
an  action.  [Cresswell,  J.  We  cannot  do  that.  IS  you 
have  done  wrong  in  point  of  law,  you  must  take  the  con- 
sequences.] Costs  are  entirely  in  the  discretion  of  the 
court;  and  it  is  not  unusual  for  the  court  to  refuse  to 
give  costs  on  setting  aside  a  writ  for  irregularity,  or  the 
like,  unless  the  defendant  will  undertake  not  to  bring 
any  action. 

Cresswell,  J.  I  can  very  well  understand,  that, 
where  a  party  comes  to  ask  the  court  to  exercise  its 
summary  discretion,  it  is  competent  to  the  court  to 
impose  terms.  Here,  however,  the  statute  gives  the 
defiendant  a  right ;  and  we  cannot  say  that  he  shall  only 
obtain  it  at  his  own  expense.  There  might  be  cases 
where  the  party  has  so  conducted  himself  as  to  justify 
the  court  in  refusing  him  costs.  But  I  do  not  think 
this  is  a  case  of  that  description. 

Rule  absolute,  with  costs. 
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The  duty  im-      X  HIS  was  an  action  upon  the  case.    The  first  count  of 

5^^^,^^J[njgg'  the  declaration  stated,  that,  before  and  at  the  time  of  the 

Vj^"^J^y»  committing  of  the  grievances  by  the  defendants  after- 

dation  act,  mentioned,  and  after  the  passing  of  a  certain  act  of  par- 

Vict'c.  20, 8.  li&nient  called  ''  the  railway  clauses  consolidation  act^ 

68,  M  to  the  1845''  (a),  and  after  the  passing  of  a  certain  other  act  of 

nuudng  and  ^  '  ir  o 

repairing  of  parliament  called  "  The  East  and  West  India  Docks  and 
thdr  raiiwaya  Birmingham  Junction  Railway  act,  1846''  {b),  the  de- 
and  the  adjoin-  fendants  were  the  owners  and  proprietors  of  a  certain 

ing  landa^  is  

not  more  ez-  railway,  to  wit,  a  railway  firom  the  East  and  West  India 
that^poted  Docks,  at  Poplar,  in  the  county  of  Middlesez,  to  the 
nponor^ni^    London  and  North- Western  Railway,  at  the  Camden 

tenants  by  the  ^  ^  '' 

common  law.  Towu  station  of  the  said  London  and  North- Western^ 

where  the   '  Railway,  in  the  parish  of  St.  Pancras,  in  the  county  o^ 

o^medfr^^  Middlesex ;  which  said  railway  of  the  defendants,  during- 

his  dose,  aU  the  time  aforesaid  ran,  and  still  runs,  upon  and  over 

own^eet  of  Certain  land  taken  for  the  use  of  the  same  railway,  under 

^^wrln^th  ^^^  provisions  of  the  statutes  in  such  cases  made  and 

intenrening  provided;   and  which  said  railway  of  the  defendants, 

party,  escaped  during  aU  the  time  aforesaid,  was  used  lor  the  propul- 

th^^^di^ta*  ^^^^»  drawing,  and  driving  thereon,  at  great  speed,  of 

railway,  and  engines.  Carriages,  and  waggons,  And  upon  and  over  and 

were  lollfid  * 

Held,  that  the    along  which  said  railway,  during  all  the  time  aforesaid, 
not'SSle'^*^    divers  and  very  many  trains  of  carriages  and  waggons 

propelled,  drawn,  and  driven  by  locomotive  steaiii- 
engines,  passed  and  repassed  daily  and  every  day,  divers 
times  a  day,  at  great  speed :  That,  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the  defendants 

(a)  8  &  9  Vict.  c.  20.  (5)  9  &  10  Vict.  o.  ooezovL 
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thereinafter  mentioned^  he  the  plaiutiflf  was  lawfully  pos-        1852. 
messed  of  divers,  to  wit,  fifty  sheep,  the  property  of  the      rickbtts 

l^laintiff,  of  great  value,  to  wit,  150/. :  which  said  sheep,  ,^     *• 

f   .  ,  ,       .  -    ,  .    .  ^     The  East  and 

before  and  at  the  times  of  the  committing  of  the  griev-     West  India 
winces  by  the  defendants  thereinafter  mentioned,  were  de-    railway  Co. 
jiasturing  and  lawftdly  being  in  and  upon  certain  lands, 
which  last-mentioned  lands  during  all  the  time  aforesaid 
were,  and  still  are,  situate,  lying,  and  being,  adjoining  to 
and  abutting  upon  the  said  railway  of  the  defendants,  and 
to  and  upon  the  said  land  so  taken  for  the  use  there- 
of:   That,  after  the  passing  of  the  said  several  acts  of  Allegation  of 
parliament,  and  after  the  taking  of  the  said  land  for  the 
use  of  the  said  railway  of  the  defendants,  and  after  the 
making  of  the  said  railway  upon  and  over  the  said  last- 
mentioned  lands  so  taken  for  the  use  thereof,  and  whilst 
the  said  railway  of  the  defendants  was  being  used  for  the 
propulsion,  drawing,  and  driving  thereon  of  trains  of 
carriages  and  waggons  propelled,  drawn,  and  driven  by 
locomotive  steam-engines,  at  great  speed  as  aforesaid,  it 
became  and  was  the  duty  of  the  defendants  to  make  and 
erect  a  sufficient  fence  in  and  upon  the  said  land  so  taken 
for  the  use  of  the  said  railway  of  the  defendants,  or  ad- 
joining to  the  same  railway,  for  protecting  and  prevent- 
ing cattie  or  sheep  depasturing  or  being  in  or  upon  the 
said  lands  so  adjoining  to  and  abutting  upon  the  defend- 
ants' said  railway,  from  straying  or  escaping  out  of  or^off 
or  from  the  said  adjoining  lands  to  or  upon  the  said 
railway:    Yet  that  the  defendants,  not  regarding  their  Breach, 
duty  in  this  behalf,  did  not  nor  would,  after  the  pass- 
ing of  the  said  several  acts  of  parliament,  or  after  the 
taking  of  the  said  lands  for  the  use  of  their  said  rail- 
way, or  after  the  making  of  the  same  railway,  or  whilst 
the  said  railway  was  so  being  used  for  the  propulsion, 
^wing,  and  driving  thereon  of  trains  of  carriages  and 
^waggons  propelled,  drawn,   and  driven  by  locomotive 
'Steam-engines,  at  great  speed  as  aforesaid, — although  a 
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Damage. 


Second  count, 
— for  not  keep' 
ing  the  fence 
in  repair. 


reasonable  time  had  elapsed  for  that  purpose  after  the 
passing  of  the  said  seyeral  acts  of  parliam^ity  and  after 
the  taking  of  the  said  land  for  the  use  oi  their  said  rail- 
way^ and  after  the  making  of  the  same  railway^ — ^make 
or  erects  or  cause  to  be  made  or  erected,  in  or  upon  the 
said  land  so  taken  for  the  use  of  their  said  railway^  or  ad- 
joining to  the  same  railway,  a  sufficient  or  any  fence,  for 
protecting  or  for  preventing  the  sheep  of  the  plaintiff,  so 
depasturing  and  being  in  and  upon  the  said  lands  so  ad- 
joining to  and  abutting  upon  the  defendants'  said 
from  straying  or  escaping  out  of  or  off  or  firom  the 
adjoining  lands  to  and  upon  the  said  railway  of  tlie  de- 
fendants, but  the  defendants  always  neglected  and  omit- 
ted so  to  do ;  and  that,  by  means  thereof,  and  for  want 
of  such  fence,  afterwards,  to  wit,  on  the  Ist  ci  January, 
1852,  the  said  sheep  of  the  plaintiff,  so  depastoring  and. 
lawfully  being  in  and  upon  the  said  lands  so  adjoininfp 
to  and  abutting  upon  the  said  railway  of  the  defbodantB, 
then  strayed  or  escaped  out  of  or  off  or  firom  the  saiA 
adjoining  lands  into  and  upon  the  said  railway  of  the  de- 
fendants, and  a  certain  train  of  carriages  or  ooal-wa^^m 
which  were  then  passing  and  driven  and  propelled  in, 
upon,  and  along  the  said  railway  of  the  defendanta,  at 
great  speed,  then  struck  the  said  sheep  of  the  plaintiff 
which  had  so  strayed  or  escaped  into,  and  were  then 
upon,  the  same  railway,  with  great  force  and  violence^ 
whereby  and  by  means  whereof  twelve  of  the  said  aheep 
of  the  plaintiff,  of  great  value,  to  wit,  of  the  valae  of 
40/.,  were  then  killed,  and  five  other  of  the  said  sheep  of 
the  plaintiff,  of  great  value,  to  wit,  20/.,  were  tiien 
bruised  and  injured,  and  became  and  were  deteriorated 
in  value. 

The  second  count  stated  that  the  defendants,  after  the 
passing  of  the  said  several  acts  of  parliament,  and  after 
the  taking  of  the  said  land  for  the  use  of  the  defendants' 
said  railway,  made  and  erected,  or  caused  to  be  made  and 
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erected,  a  certain  fence  in  and  upon  the  said  land  so  taken        1852. 
for  the  nse  of  the  defendants'  said  railway,  sufficient  for      rioketm"" 
protecting  and  finr  preventing  cattle  or  sheep  depasturing  ^• 

or  oeing  in  or  upon  the  said  lands  so  adjoining  to  and    West  India 
abutting  upon  the  defendants'  said  railway,  fix)m  straying    railwa/^ 
or  escaping  out  (tf  or  off  (m*  from  the  said  adjoining  lands 
to  or  upon  the  said  lands  so  taken  for  the  use  g[  the  said 
railway,  or  to  or  upon  the  railway  when  made :    That 
the  defendants  afterwards,  and  before  the  committing  of 
the  grieyances  in  this  count  mentioned,  made  their  said 
railway  upon  and  oyer  the  said  land  so  taken  for  the  use 
thereof,  under  the  provisions  of  the  statutes  in  such  case 
made  and  provided :    That  thereupon  afterwards,  and  Allegation  of 
after  the  said  fence  had  been  so  erected  and  made,  and    ^^^' 
after  the  said  railway  had  been  so  made  as  aforesaid,  and 
whilst  the  said  railway  of  the  defendants  was  "being  used 
for  the  propulsion,  drawing,  and  driving  thereon  of  trains 
of  carriages  and  waggons  propelled,  drawn,  and  driven 
by  locomotive  steam-engines,  at  great  speed  as  aforesaid, 
it  became  and  was  the  duty  of  the  defendants  from  time 
to  time  to  maintain  the  said  last-mentioned  fence  so 
made  and  erected  in  and  upon  the  said  lands  so  taken  for 
the  use  of  the  defendants'  said  railway,  sufficient  for  pro- 
tectiBg  and  preventii^  cattle  or  she;;  depasturing  and 
lawfully  being  in  and  upon  the  said  land  so  adjoining  to 
and  abutting  upon  the  said  railway  of  the  defendants, 
from  straying  or  escaping  out  of  or  off  or  from  the  same 
adjoining  lands  to  or  upon  the  said  railway  of  the  de- 
fendants :    Yet  the  defendants,  not  regarding  their  duty  Brench. 
in  that  behalf,  did  not  nor  would,  aft;er  the  making  of 
the  said  last-mentioned  fence,  and  of  their  said  railway, 
%iid  whilst  the  said  railway  was  so  being  used  for  the 
J^Topulsion,  drawing,  and  driving  thereon  of  trains  of 
Carriages,  &c.,  propelled,  drawn,  and  driven  by  locomotive 
^%eani-engine8,  at  great  speed,  from  time  to  time  main- 
the  said  last-mentioned  fence  so  made  and  erected 
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in  and  npon  the  said  land  sotakenfor  the  use  of  the 
railway  of  the  defendants^  sufficient  for  protecting  and 
preventing  the  said  sheep  of  the  plaintiff,  so  depasturing 
and  lawfully  being  in  and  upon  the  said  lands  so  adjoin- 
ing to  and  abutting  on  the  said  railway  of  the  defendants, 
from  straying  or  escaping  out  of  or  off  or  from  the  same 
adjoining  lands,  to  or  upon  the  said  railway  of  the  de« 
fendants ;  but  the  defendants  always  wholly  neglected  and 
omitted  so  to  do.    Special  damage  as  in  the  first  count. 

Fourth  plea,  to  the  first  count, — that  it  was  not  the 
duty  of  the  defendants  to  make  or  erect  a  suffidewt  fence 
in  or  upon  the  said  land  so  taken  for  the  use  of  the 
said  railway,  or  adjoining  to  the  same,  for  protecting  or 
preventing  cattle  or  sheep  depasturing  or  being  in  or 
upon  the  said  lands  so  adjoining  to  and  abutting  upon 
the  defendants'  said  railway,  from  straying  or  eecapiiig- 
out  of  or  off  or  from  the  said  adjoining  lands  to  or  upon, 
the  said  railway,  modo  et  form&. 

Sixth  plea,  to  the  second  count, — ^that  it  was  not  th^ 
duty  of  the  defendants  to  maintain  the  eaid  fence  sc^ 
made  and  erected  in  and  upon  the  said  lands  so  j^^^Vft^^ 
for  the  use  of  the  defendants'  said  railway,  as  in  the 
second  count  mentioned,  sufficient  for  protecting 
preventing  cattle  or  sheep  depasturing  or  lawfully  bein^ 
in  and  upon  the  said  lands  so  adjoining  to  and  abutting' 
upon  the  said  railway  of  the  defendants,  firom  straying' 
or  escaping  out  of  or  off  or  from  the  said  adjoining  land»^ 
to  or  upon  the  said  railway  of  the  defendants,  modo  ^ 
forma. 

Seventh    plea, — that    the   Great  Northern   RaHwa. 
Ciompany,  before  and  at  the  said  several  times  of  tl».' 
committing  of  the  supposed  grievances  in  the  declaratic^: 
mentioned,  were  seised  in  their  demesne  as  of  fee^ 
also  possessed,  of  and  in  the  said   lands  adjoining 
aud  abutting  on  the  said  railway  of  the 
firom  and  out  of  which  the  said  sheep  of  the  plain'fc 
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escaped  or  strayed  into  and  upon  the  said  railway,  as        1852. 
in  the  declaration  mentioned ;  and  that  the  said  sheep      rickbttb  " 
of  the  plaintiff^  before  and  at  such  times  aforesaid,  and  _       ^' 
when  they  so  strayed  and  escaped  as  aforesaid,  were    West  India 
wrongfully  and  unlawfully  in  and  upon  the  said  lands    r JJ^^y  Co. 
of  the  said  Great  Northern  Railway  Company^  trepassing 
and  doing  damage  there,  without  the  leave  or  licence  of 
the  said  last-mentioned  company;  and  that  the  plaintiff 
was  not  at  any  or  either  of  the  times  aforesaid  the  owner 
or  occupier  of  the  said  lands  from  and  out  of  which  the 
said  sheep  so  escaped  or  strayed  into  and  upon  the  said 
railway  as  aforesaid. 

Demurrer  to  the  fourth  and  sixth  pleas,  assigning  for  Demurrer  to 
causes,  that  they  attempted  to  put  in  issue  mere  matter  gj^th  pleas. 
of  law,  and  did  not  traverse  or  deny  any  matter  of  fact, 
or  raise  any  issue  in  fact  which  could  be  tried  by  a  jury ; 
that  the  allegation  in  the  declaration  that  it  was  the 
duty  of  the  defendants  to  make  and  erect  a  sufficient 
fence  [to  maintain  the  fence  made  and  erected  upon  the 
said  lands]  was  not  a  substantive  allegation  of  fact,  but 
a  mere  allegation  of  an  inference  or  conclusion  of  law^ 
which  could  not  be  tried  by  a  jury,  and  which  was  not 
traversable,  &c. 

Demurrer  to  the  seventh  plea,  assigning  for  causes.  Demurrer  to 
that  the  said  seventh  plea  was  an  argumentative  traverse  p^^^ 
of  the  allegation  in  the  declaration  that  the  plaintiff's 
sheep  were  depasturing  and  lawfully  being  in  and  upon 
the  lands  from  and  out  of  which  they  escaped  and  strayed 
into  and  upon  the  railway,  and  contrary  to  the  rules  of 
good  pleading ;  that  the  said  seventh  plea,  and  the  mat- 
ters therein  set  up  by  way  of  defence,  afforded  no  answer 
to  the  action;    that,  upon  the  pleadings,  it  must  be 
'taken,  as  against  the  defendants,  that  the  plaintiff's  sheep 
^ere  lawfully  being  in  and  upon  the  land  out  of  which 
t;hey  strayed  and  escaped  on  to  the  defendants'  raUway ; 
^nd  that  the  plaintiff  was  entitled  to  maintain  the  action. 
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1852.  althougli  he  might  not  have  had  the  leave  or  licence  of 

RicKBTTs  ^^®  owner  or  occupier  of  the  land  fix)m  which  his  sheep 

V.  strayed  on  to  the  defendants^  railway. 
West  Iitdia        The  defendants  joined  in  demurrer. 

DOOKS&O. 

Railway  Co. 

T.  Chitty  (with  whom  was  Byks,  Serjt.),  in  support 

of  the  demurrer.  The  fourth  and  sixth  pleas  are  bad^ 
for  trayersing  that  which  is  a  mere  inference  of  law  firom 
the  facts  alleged  in  the  declaration :  Trower  v.  Chadwick, 
8  N.  C.  834,  8  Scott,  699.  The  68th  section  of  the 
8  &  9  Vict.  c.  20,  enacts  that  ^^  the  company  shall  make 
and  at  all  times  hereafter  maintain  the  following  works 
for  the  accommodation  of  the  owners  and  occupiers  of 
lands  adjoining  the  railway,  that  is  to  say, — such  and  so 
many  conyenient  gates,  bridges,  arches,  culverts,  and 
passages  over,  under,  or  by  the  sides  of,  or  leading  to  or 
fix>m  the  railway,  as  shall  be  necessary  for  the  purpose  of 
making  good  any  interruptions  caused  by  the  railway  to 
the  use  of  the  lands  through  which  the  railway  shall  be 
made ;  and  such  works  shaU  be  made  forthwith  after  the 
part  of  the  railway  passing  over  such  lands  shall  have 
been  laid  out  or  formed,  or  during  the  formation  thereof; 
also  sufficient  posts,  rails,  hedges,  ditches,  mounds,  or 
other  fences  for  separating  the  land  taken  for  the  use  of 
the  railway  from  the  adjoining  lands  not  taken,  and  pro- 
tecting  such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  from  straying  thereout  by  reason  of 
the  railway,  together  tvith  all  necessary  gates  made  to 
open  towards  such  adjoining  lands,  and  not  towards  the 
railway,  and  all  necessary  styles  :  and  such  posts,  rails, 
and  other  fences  shall  be  made  forthwith  after  the  taking 
of  any  such  lands,  if  the  owners  thereof  shall  so  require, 
and  the  said  other  works  as  soon  as  conveniently  may 
be :"  and  the  section  concludes  with  a  proviso,  "  that 
the  company  shall  not  be  required  to  make  such  accom- 
modation works  in  such  a  manner  as  would  prevent  or 
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^Dbstmct  the  working  or  using  of  the  railway,  nor  to        1852. 
:amake  any  accommodation  works  with  respect  to  which      riokbttb 
^he  owners  and  occupiers  of  the  lands  shall  have  agreed  ^     J^- 

^  ^^  Thb  East  ajtd 

^to  receive,  imd  shall  have  been  paid,  compensation  in-    Wbst  India 
stead  of  the  making  of  them."     Taking  the  act  of  par-    railway  Oo. 
Xament  in  connection  with  the  declaration,  a  duty  is 
«hewn  to  be  cast  upon  the  defendants  to  make  and  main- 
"tain  fences  so  as  to  prevent  injury  like  that  here  com- 
nplained  of.    This  matter  was  very  much  discussed  in 
ibis  court  in  the  recent  case  of  Brown  v.  Malletty  ant^, 
ITol.  V,  p.  599,  where  Maule^  J.,  in  delivering  judgment, 
«ays, — p.  615, — ''If  the  words  had  been,  that  the  de- 
fendant became  bound  by  law  to  do  certain  acts,  it  could 
not  be  questioned  that  that  was  an  allegation  of  matter 
of  law :  and  the  words  '  it  became  the  duty  of  the  de- 
fendant,' if  they  ware  to  be  understood  as  averring 
the  existence  of  some  duty  different  firom  that  arising 
out  of  a  legal  obligation,  certainly  would  not  aid  the 
declaration,  inasmuch  as  the  breach  of  such  a  duty  does 
not  give  a  cause  of  action.     But,  if  they  be  imderstood, 
as  we  think  they  are,  as  averring  the  existence  of  a  legal 
liability,  it  is  well  established  that  such  an  averment, 
being  an  averment  of  matter  of  law,  will  not  supply  the 
want  of  those  allegations  of  matter  of  fact  from  which 
the  court  could  infer  the  law  to  be  as  stated :  so  that 
such  allegation    is   useless  where   the   declaration   is 
insufBcient,   and   superfluous  when   sufficient   without 
if    [JerviSy  C.  J.  If  there  may  be  a  liability,  by  agree- 
ment or  othenrise,  independently  of  the  act  of  parlia- 
ment, that  is  matter  of  fact.    For  anything  that  appears, 
independently  of  the  act,  the  plaintiff  may  be  under  a 
liability  to  maintain  his  fences.     The  case,  then,  stands 
thus : — ^In  consequence  of  the  plaintiff^s  defect  of  fences, 
iis  sheep,  by  his  own  default,  escaped  into  another  per- 
son's land  adjoining  the  railway ;  and  then,  through  the 
default  of  the  defendants,  they  strayed  thence  on  to  the 
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1852.        railway^  and  were  killed.    The  plamtiff's  sheep  are  in 

RioKETTs      Whiteacre ;  by  defect  of  his  fences^  they  get  into  my 

^     J^'  Blackacre :  and,  by  my  defect  of  fences,  they  get  into 

Thb  East  and  »  >    J       J  j        /    » 

Wbst  lin>iA  Greenacre^  and  there  fall  into  a  pit,  and  are  killed :  who 
Railwat  Co.  ^  liable  for  that  ?]  Not  the  owner  of  Greenacre,  cer- 
tainly ;  nor  the  owner  of  Blackacre^  who  was  not  bonnd 
to  fence  against  Whiteacre.  But  the  statute  creates  a 
duty  here.  \_Cre88well,  J.  You  are  in  this  difficulty. 
The  railway  company  are  bound  to  protect  by  suffi- 
cient fences  the  owners  and  occupiers  of  lands  adjoining 
the  railway :  you  are  not  the  owner  or  occupier  of  the 
adjoining  land,  you  are  there  as  a  trespasser.]  Fawcett  v. 
The  York  and  North  Midland  Railway  Company,  20  Law 
Joiun.  N.  S.,  Q.  B.  222, 16  Q.  B.  610,  is  somewhat  appli- 
cable. There,  in  case  against  the  defendants  for  not  keep- 
ing gates  closed  across  a  highway  which  crossed  the  rail- 
way on  a  level  (pursuant  to  the  5  &  6  Vict.  c.  55,  s.  9), 
whereby  two  horses  of  the  plaintiff  '^  then  lawfully  being 
on  the  said  highway,'*  strayed  upon  the  railway^  and 
were  killed,  the  defendants  traversed  that  the  horses 
were  lawfully  on  the  highway.  It  appeared  that  the 
horses,  having  been  put  into  a  field  of  the  plaintiff's^  the 
fences  of  which  were  sufficiently  sound  for  ordinary  pur- 
poses, had  accidentally  escaped,  and  got  into  a  publie 
road,  and  thence  along  the  highway  through  the  gate 
upon  the  line  of  railway:  and  it  was  held^  that,  as 
against  the  company,  the  horses  were  lawfully  upon  the 
highway.  "It  is  said,''  observes  Patteson,  J.,  "that 
the  horses  were  not  lawfully  on  the  highway,  because 
they  were  coming  along  the  road  under  such  circum- 
stances that  the  owner  of  the  soil  of  the  highway  might 
have  distrained  them  damage-feasant.  However,  I  much 
doubt  whether  he  could  do  this.  Perhaps  the  surveyor 
of  the  highways  might  have  sued  for  a  penalty  under  the 
highway-act,  which,  however,  would  have  been  of  course 
remitted,  because  the  horses  had  escaped  by  accident. 


16  VICTOEIA.  169 

IBut,  supposing  this  to  be  so,  I  am  yet  to  learn  that  any        1852. 
statute  makes  railway  companies  conservators  of  the      bicketts 
Tights  of  the  public.     It  is  entirely  by  their  negligence  -.       *• 
nn   leavmg  the  gate  open  that  the  horses  have  been     West  India 
billed ;  therefore,  as  against  the  company,  I  am  clear    railway  Co. 
that  the  horses  cannot  be  said  to  have  been  unlawfully 
in  the  road.''     So,  here,  as  against  the  defendants,  the 
sheep  were  lawfully  upon  the  adjoining  land.     [Jervis, 
C.  J.     Suppose  the  owner  of  a  small  close  adjoining  the 
railway,  agrees  with  the  company  to  dispense  with  fences, 
under  the  proviso  at  the  end  of  s.  68,  and  the  plaintiff's 
sheep,  through  his  defect  of  fences,  got  on  to  that  close, 
and  thence  to  the  railway,  — would  the  company  be  re- 
sponsible for  their  destruction?]     That  proviso  applies 
to  ^^accommodation   works,"   such  as   gates,   bridges, 
arches,  culverts,  and  passages,  but  not  to  "fences." 
[Talfotird,  J.    The  facts  of  this  case  are  nearly  identical 
with  those  in  Sharrod  v.  The  London  and  North-Western 
Railway  Company^  4  Exch.  580.] 

As  to  the  seventh  plea, — waiving  all  formal  objections, 
and  assuming  that  the  sheep  of  the  plaintiff  escaped  out 
of  the  plaintiff's  close  by  reason  of  the  defect  of  fences 
which  the  plaintiff  was  bound  to  keep  in  repair,  it  is 
'submitted,  upon  the  authority  of  Fawcett  v.  The  York 
and  North  Midland  Railway  Company,  and  on  principle, 
that  it  is  not  competent  to  the  defendants  to  set  up  as  a 
defence,  that  the  sheep  were  not  lawfully  in  the  close  of 
the  Great  Northern  Railway  Company.  Davies  v.  Mann, 
10  M.  &  W.  546,  and  Barnes  v.  Ward,  ante,  Vol.  IX, 
p.  392,  are  distinct  authorities  to  shew  that  the  plain- 
tiff is  not  precluded  from  recovering  for  the  injury  he 
lias  sustained,  because  he  himself  may  to  a  certain  extent 
have  been  a  trespasser. 

J.  Brown,  contrk.  (a)     The  defendants,  under  the  cir- 

(a)  The  point«  marked  for      fendants, were, — "That the de- 
a^goment  on  the  part  of  the  de-      claration  is  bad :  that  the  duty 


170 


EASTEB  TBBM, 


1852. 
B1CKBTT8 

V. 

The  EABTijfD 

West  India 

Docks  &€. 

Railway  Co. 


cumgtanoeBi  incurred  no  liability^  eitber  idtatatory  or 
common-law.  The  duty  upon  which  this  action  is 
founded^  is^  a  duty  to  fence  against  some  specific  parfy 
or  parties :  there  is  no  instance  to  be  found  of  a  duty  to 
fence  generally  against  all  mankind.  The  precedents 
are  to  be  found  in  Lilly's  Entries^  70^  Heame's  Pleader, 
61,  Morgan's  Vade  Mecum,  Vol.  8,  p.  689,  and  2  Chitty 
on  Pleading,  7th  edit.  p.  591.  (a)  In  Dovastan  v.  Poyne,  2 
H.  Bl.  528,  it  was  held  that  a  plea  in  bar  of  an  avomy 
for  taking  cattle  damage-feasant,  that  the  cattle  escaped 
fix>m  a  public  highway  into  the  locus  in  quo,  through 
the  defect  of  fences,  must  shew  that  they  were  passing 
on  the  highway  when  they  escaped ;  it  is  not  sufficient  to 
state,  that,  being  in  the  highway,  they  escaped.  Heath,  J., 
there  says :  ^'  The  law  is  as  my  Brother  Williams  has 
stated,  that,  if  cattle  of  one  man  escape  into  the  land  of 
another,  it  is  no  excuse  that  the  fences  are  out  of  i^q^air, 
if  they  were  trespassers  in  the  places  from  whence  they 
come.  If  it  be  a  close,  the  owner  of  the  cattle  must 
shew  an  interest  or  a  right  to  put  them  there.  If  it  b& 
a  way,  he  must  shew  that  he  was  lawfully  usiiig  th^ 


to  make  and  maintain  the  fence, 
is  larger  than  the  duty  im- 
posed by  law  on  the  defend- 
ants :  that  the  defendants  were 
under  no  obligation  to  fence 
against  sheep  or  cattle  tres- 
passing on  the  lands  adjoining, 
nor  at  most  against  any  others 
than  the  sheep  or  cattle  of  the 
owners  or  occupiers  of  the  ad- 
joining lands :  that  the  plain- 
tiff ought  to  have  shewn  that 
he  was  either  owner  or  occu- 
pier of  the  lands  from  which 
the  sheep  escaped;  and  that 
the  declaration  does  not  shew 
anything  equivalent  to  this: 
that  tiie  duty  to  fence  and  re- 


pair, as  laid  in  the  dechuEatum^ 
is  a  mere  allegation  of  a  matteir' 
of  fact,    and  is  had  fbr  no^ 
shewing  on  what  such  duty  \m 
grounded,  whether  by  reasoix. 
of  grant,  agreement,   possos- 
sion,  or  otherwise :  that  it  is  ^ 
mere  question  of  fiict^  in  erer^ 
case,   whether    the     nilwm^ 
company,  or -the  owner  of  tho 
adjoining    land  is  bound    t€> 
fence  between  the  two  proper^ 
ties,  and  in  every  case  la  a 
yersable  matter,  triable  by 
jury. 

(a)  And  see  the  form  of 
plea  of  escape   by  defed;   on= 
fences,  F.  N.  B.  128,  n. 


-£ 
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iray;  for,  the  property  is  in  the  owner  of  the  soil,  sub-        1853. 
jeet  to  an  easement  for  the  benefit  of  the  public.     But,       ricketts 

on  this  plea,  it  does  not  appear  whether  the  cattle  were  ^       *• 

*^      '  .  ^*  The  East  and 

passing  and  repassing,  or  whether  they  were  trespassing    West  Iitdia 
on  the  highway ;  the  words  used  are  entirely  equivocal/'    railway  Co, 
That  case  in  substance  decides  this.     [Jervis,  C.  J.,  re- 
ferred to  Fitz.  N.  B.  128,  note  (a),—"  If  A.  be  bound  to 
inclose  against  B.,  and  B.  against  C,  and  beasts  escape 
out  of  the  land  of  C.  into  the  land  of  B.,  and  thence  into 
the  land  of  A.,  A.  shall  not  have  trespass  against  C. 
But,  if  A.  be  bound  to  inclose  against  B.,  and  the  beasts 
of  B.  escape  into  the  lands  of  A.,  and  thence  into  the 
land  of  one  D.  a  stranger,  there  D.  shall  have  trespass, 
and  B.  be  put  to  a  curi&  claudend&  against  A. ;  and  so 
the  books  P.  10  B.  4,  fo.  7,  pi.  19,  and  86  H.  6,  Barr.  68, 
are  to  be  reconciled.'']     Sir  Francis  Leke's  case,  8  Dyer, 
865.  a.,  is  also  an  authority  to  shew  that  the  plaintiff 
can  acquire  no  right  fix>m  his  trespass.     In  aU  the  cases, 
the  party  first  in  defiiult  has  been  made  to  bear  the  loss : 
Rooth  V.  Wilson,  1  B.  &  Aid.  59;  Powell  v.  Salisbury, 
2  Y.  &  J.  891.     [Williams,  J.     No  doubt,  according  to 
the  principles  of  the  common  law,  the  defendants  in 
Pawcett  V.  The  York  and  North  Midland  Railway  Com- 
pany would  not  have  been  liable.     The  question  is, 
whether  the  statute  imposes  a  more  extensive  liability.] 
Nothing  can  be  more  plain  than  the  language  of  the 
8  &  9  Vict.  c.  20, 8. 68 :  it  is  only  the  owners  or  occupiers 
ol  the  adjwning  lands  who  are  interested  in  the  making 
Or  maintenance  of  the  railway  fences.    The  statute  did 
Hot  intend  to  impose  upon  railway  companies  a  greater 
degree  of  liability  than  the  old  prescriptive  common-law 
obligation.    The  rule  of  law  is  thus  laid  down  in  the 
:K^ote8  to  Pon^et  v.  Bicroft,  1  Wms.  Saund.  322  a : 
^*  The  general  rule  of  law,  is,  that  I  am  bound  to  take 
CMffe  that  my  beasts  do  not  trespass  on  the  land  of  my 
neighbour,  and  he  is  only  bound  to  ti^e  care  that  his 
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1852«        cattle  do  not  wander  from  his  land  and  trespass  on 
RioKiTTs""  ^^T^^'   Tenant  v.  Goldwin,  6  Mod.  314;  Churchill  v. 
_.       *•  Evans,  1  Taunt.  529 ;  Boyle  v.  Tamlin,  6  B.  &  C.  329, 

Wbst  India  9  D.  &  B.  430;  and  therefore  this  kind  of  action  will 
Railway  Co.  ^^^7  ^®  against  a  person  who  can  be  shewn  to  be  bound 
by  prescription,  or  special  obligation,  to  repair  the  fences 
in  question /or  the  benefit  of  the  owner  or  occupier  of  the 
adjoining  land.  And  no  man  can  be  bound  to  repair 
for  the  benefit  of  those  who  have  no  right.  Therefore 
the  plaintiff  cannot  recover  for  the  damage  occasioned 
to  his  cattle  by  their  escape  from  the  adjoining  close 
through  the  defect  of  the  defendant's  fences,  unless  the 
plaintiff  had  an  interest  in  that  dose,  or  a  licence  from 
the  owner  to  put  them  there ;  or,  if  they  escaped  from 
an  adjoining  highway,  unless  they  were  lawfolly  using 
the  highway,  that  is,  passing  and  repassing  there : 
Dovaston  v.  Payne,  2  H.  Bl.  527.  The  ancient  remedy 
was,  by  the  writ  de  curid,  claudend^,  which  lay  for  the 
tenant  of  the  freehold  against  another  tenant  of  the  land 
adjoining,  to  compel  him  to  make  a  fence  or  wall,  which 
he  ought  by  prescription  to  make,  between  his  land  and 
the  plaintiff's.  This  writ  was  abolished  by  the  3  &  4 
W.  4,  c  27,  s.  36.*'  The  circumstance  of  the  use  made 
by  the  company  of  their  railway  involving  more  than 
ordinary  risk,  cannot  justify  the  imposition  upon  them 
of  a  larger  degree  of  responsibility  than  the  act  of  par- 
liament prescribes  :  The  King  v.  Pease,  4  B.  &  Ad.  80. 
[Jervis,  C.  J.  The  duty  the  breach  of  which  is  charged 
here,  can  only  be  due  to  an  individual :  no  indictment 
would  lie.]  To  bring  this  case  within  Barnes  v.  Ward, 
ante,  Vol.  IX,  p.  392,  and  the  class  of  cases  upon  which 
it  is  founded, — Blythe  v.  Topham,  1  Roll.  Abr.  88,  Cro. 
Jac.  158,  Bird  v.  Holbrook,  4  Bingh.  628,  1  M.  &  P. 
607,  Sarch  v.  Blackburn,  4  C.  &  P.  297,  M.  &  M.  505, 
Lynch  V.  Nurdin,  1  Q.  B.  29,  4  P.  &  D.  672,  and  Jar^ 
din  V.  Crump,  8  M.  &  W.  782,— the  plaintiff  should 
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have  shewn  that  the  company  had  been  guilty  of  cul-        1852. 
pable  negligence^  or  of  some  invasion  of  the  plaintiff's      rioketts 

right,  (a)  «>• 

^        ^  '  The  East  and 

West  Ixsia 

71  ChUty,  in  reply.  The  statute  clearly  meant  to  raSwayCo. 
impose  upon  the  company  a  more  extensive  liability 
than  that  imposed  by  the  common  law.  It  may  be 
that  the  plaintiff's  sheep  might  have  been  distrain- 
able  damage-feasant ;  but  that  does  not  afford  an  excuse 
to  the  defendants  for  the  violation  of  their  duty, —  Vere 
V.  Lord  Cawdor,  11  East,  568. 

Jbrvis,  C.  J.     I  am  of  opinion  that  the  defendants 
are  entitled  to  the  judgment  of  the  court.     This  is  a 
case  of  considerable  importance,  though  in  my  judgment 
one  of  no  very  considerable  difficulty ;  and  the  coimsel 
have  very  properly  disencumbered  it  of  all  technicalities, 
in  order  that  it  may  be  disposed  of  on  its  merits.     The 
admitted  facts  are  these,  viz.  that  the  company  were 
bound  to  make  and  maintain  fences  in  the  terms  of  the 
statute ;  that  the  plaintiff  was  the  owner  of  a  close  ad- 
joining a  close  belonging  to  the  Great  Northern  Bailway 
Company  which  abutted  upon  the  defendants'  railway, 
the  fences  of  which  close  of  the  plaintiff,  he,  the  plain- 
tiff, was  bound  to  repair ;  and  that,  by  defect  of  his 
fences,  the  plaintiff's  sheep  escaped  into  the  adjoining 
close,  and  thence  passed  on  to  the  defendants'  railway, 
in  consequence  of  the  want  of  a  fence  between  it  and 
the  dose  of  the  Great  Northern  Bailway  Company,  and 
^^ere  killed.     There  is  no  allegation  that  the  accident 
oould  have  been  avoided,  or  that  the  company  had,  by 
t^liemselves  or  their  servants,  been  guilty  of  any  negli- 
gence in  that  respect.     It  is  admitted  that  the  company 
^were  bound  to  repair  as  against  the  owners  of  the  ad- 

(a)  And  aee  Ghde  on  Easements,  297  et  seq. 
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1852.        joining  lands ;  but  it  is  insisted  that  the  plaintiff  under 
BicKETTs      these  circumstances  is  not  entitled  to  recover.     The 
».       *•  rule  upon  the  subject  is  well  laid  down  in  the  notes  to 

Wbst  India  Pom/ret  v.  Ricroft,  1  Wms.  Saund.  322  a  :—''  The  ge- 
Railway  Co.  neral  rule  of  law  is^  that  I  am  bound  to  take  care  that 
my  beasts  do  not  trespass  on  the  land  of  my  neighbour, 
and  he  is  only  bound  to  take  care  that  his  cattle  do  not 
wander  &om  his  land^  and  trespass  on  mine^ — Tenant 
Y.  Goldwin,  6  Mod.  814 ;  Churchill  v.  Evans,  1  Taunt. 
529  j  BoyU  v.  Tamlyn,  6  B.  &  C.  829,  9  D.  &  R.  480  : 
and  therefore  this  kind  of  action  will  only  lie  against  a 
person  who  can  be  shewn  to  be  bound  by  prescription 
or  special  obligation  to  repair  the  fences  in  question  for 
the  benefit  of  the  owner  or  occupier  of  the  adjoining 
land.  And  no  man  can  be  bound  to  repair  finr  the  be- 
nefit of  those  who  have  no  right.  Therefore  the  plaintiff 
cannot  recover  for  the  damage  occasioned  to  his  cattle 
by  their  escape  from  the  adjoining  dose  through  the 
defect  of  the  defendant's  fences,  unless  the  plaintiff  had 
an  interest  in  that  close,  or  a  licence  from  the  owner  to 
put  them  there.''  Applying  that  rule  to  the  &cts  of  the 
present  case, — had  the  plaintiff  any  right  to  have  his 
sheep  on  the  land  adjoining  the  defendants'  railway? 
It  is  admitted  that  they  were  there,  not  by  right,  nor 
under  any  licence  from  the  owners  of  the  dose,  but 
through  a  breach  of  duty  on  the  part  of  the  plaintiff 
himself.  It  is  dear,  that,  if  the  defendants  are  only 
liable  to  repair  so  as  to  protect  the  owners  of  the 
adjoining  lands,  the  plaintiff  cannot  maintain  this 
action. 

The  next  question  is,  in  what  respect  does  the  statute 
vary  the  ordinary  common-law  liability.  It  se^ns  to 
me,  that,  so  far  from  varying  the  responsibility  of  the 
defendants,  the  statute  has  most  properly  taken  the 
common-law  rule  as  the  measure  of  their  liability.  The 
68th  section  enacts  that  the  company  shall  make  and 
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maintain  *'  sufficient  posts^  rails^  hedges^  ditches,  mounds,         1852. 
or  other  fences  for  separating  the  land  taken  for  the  use      riceetts 
of  the  railway  from  the  adjoining  lands  not  taken,  and  ^     J^' 
protecting  such  lands  from  trespass,  or  the  cattle  of  the     West  Iitoia 
owners  or  occupiers  thereof  from  straying  thereout  by    Railway  Co. 
reason  of  the  railway.^'     It  seems  to  me  that  this  lia- 
bilitv  is  not  more  extensive  than  the  ordinary  common- 
law  one.    It  is  said,  that,  in  adopting  this  view,  we  shall 
be  conflicting  with  the  decision  of  the  court  of  Queen's 
Bench  in  Fawcett  v.  The  York  and  North  Midland  Rail- 
way  Company.     That,  however,  is  not  so.     The  court 
there  held,  that,  independently  of  the  common  law,  the  • 
statute  5  &  6  Vict.  c.  55,  s.  9,  imposed  upon  the  com- 
pany an  unqualified  and  unlimited  obligation  to  keep 
the  gates  at  the  ends  of  level  crossings  closed  against  all 
persons  or  cattle  upon  the  highway,  whether  lawfully 
there  or  not,  and  that  they  were  liable  to  an  action  for 
aa  injury  arising  from  a  breach  of  that  duty. 
*  In  the  third  place,  it  was  insisted,  that,  even  if  there 
iras  no  common-law  liability,  and  the  statute  imposed 
on  the  defendants  no  additional  duty,  the  dangerous 
na^tore  of  the  trade  carried  on  by  the  defendants  cast 
upon  them  an  obligation  to  adopt  more  than  ordinary 
pi:'ocautions.     TTie  King  v.  Pease,  however,  is  a  distinct 
aut;hority  the  other  way.    The  legislature  has  authorised 
the   fcrmation  of  the  railway,  and  has  done  all  it  thought 
Heo^i^uary  to  protect  the  public,  and  the  adjoining  land- 
^^^Ei^^rs,  by  requiring  the  company  to  fence  off  the  land 
^j^^ining  the  railway.     For  these  reasons,  it  seems  to 
^^^    "ti-lat  the  defendants  are  entitled  to  the  judgment  of 
*1^^    c^urt. 


%£8SW£LL,  J.     I  am  entirely  of  the  same  opinion. 
*^ink  it  quite  plain  that  the  plaintiff  cannot  be  entitled 
^^^^cover,  upon  the  state  of  facts  which  we  are  now 


upon  to  consider.     There  is  no  complaint  here 

^^L.  XII. — c.  B.  N 
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1852.        that  the  defendants  conducted  their  business  in  a  uegli- 
111GKETT8      g®^*  manner.     The  case  of  The  King  v.  Pease,  4  B.  & 
J^'  Ad.  30,  is  a  strong  authority  to  shew,  that,  the  legislature 

West  India  having  legalised  railways,  they  are  not  subject  to  any 
Railway  Co.  liability  beyond  the  ordinary  common-law  liability,  ex- 
cept where  the  legislature  has  thought  fit  to  impose  it. 
It  seems  to  me  that  the  duty  or  obligation  cast  upon  this 
company  by  the  8  &  9  Vict.  c.  20,  s.  68,  for  the  protec- 
tion of  the  owners  or  occupiers  of  the  adjoining  lands,  is 
coextensive  with,  and  goes  no  further  than,  the  prescrip- 
tive liability  of  the  servient  tenant.  That  being  so,  sheep 
trespassing  upon  a  close  adjoining  the  railway  are  not 
within  the  protection. 

Williams,  J.  I  am  of  the  same  opinion.  The  prin- 
ciple of  the  common  law  and  the  authorities  upon  this 
subject  are  placed  in  a  very  clear  point  of  view  in  the  case 
of  Dovaston  v.  Payne,  2  H.  Bl.  527.  Here,  the  plaintiff^s 
sheep,  it  is  conceded,  had  escaped  into  an  adjoiniilg 
close,  through  the  plaintiff's  own  default,  and  were  there 
trespassing.  The  only  question,  therefore,  is,  whether 
the  liability  thrown  upon  the  defendants  by  the  statute,  is 
limited  to  the  common-law  obligation  to  fence  against  the 
adjoining  lands,  or  is  a  general  liability  to  fence  against 
all  the  world,  so  as  to  bring  this  case  within  the  principle 
of  Fawcett  v.  The  York  and  North  Midland  Railway 
Company,  I  am  of  opinion  that  the  act  of  parliament 
creates  no  such  general  duty,  but  only  a  duty  as  between 
the  company  and  the  owners  of  the  adjoining  lands,  and 
those  in  privity  with  them ;  and  that  a  stranger,  as  this 
plaintiff  is,  cannot  found  an  action  upon  an  alleged 
breach  of  that  duty. 

Talfourd,  J.,  concurred. 

Judgment  for  the  defendants,  (a) 

(a)  See  Tvppei*  v.  Netcton,  poet,  Hilary  Term,  18&4. 
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NOVELLO   V.    SUDLOW. 

May  7. 

1  HIS  was  an  action  upon  the  case  for  an  alleged  in-  By  the  2nd 

fiingement  by  the  defendant  of  the  plaintiff's  copyright  ^^"^^^ 

in  a  musical  composition  called  "  Benedict's  Part-Song,  6  &  6  Vict.  c. 

The  Wreath/'  Sht,Tde. 

The  declaration  alleged  that  the  plaintiff  was  the  pro-  S"^  ^I^i^and 

prietor  of  the  copyright  of  the  said  musical  composition^  exduaive 

liberty  of  priiU* 

and  had  sold  and  printed  and  published  for  sale  divers  in^  or  other- 
copies  thereof^  and  that  the  defendant,  without  his  con-  ^^^\^?S( 
sent,  caused  to  be  printed,  lithographed,  and  published  any  book,  &c : 
divers  copies  of  the  said  part-song,  contrary  to  the  form  sectious  regu- 

rf,  ■■      _.   X.  J.      a_  l*t®  the  dura* 

the  statute,  8m5.  tion  of  copy- 

The  defendant  pleaded  not  guilty,  delivering  with  his  '>&^* ;  »^ 
plea  a  notice  that  he  should  object  at  the  trial  that  he  that "  it  shall 

1      5  M  •i^iT  •/»•  ii»i^i         !•*•  /*»•     De  deemeci  per* 

l3ad  not  committed  any  infringement  oi  the  plaintiffs  gonal  property, 
oopyright  in  the  musical  composition  in  question.  h™V*™*!^^^ 

The  following  case  was  stated,  by  consent,  for  the  and,  in  case  of 

0    ,  m  ,■%>  .  intestacy,  be 

Opinion  of  this  court :—  subjoct  to  the 

The  phdntiff  was  publisher  and  proprietor,  as  assignee,  jj^jf^^"^'^- 
^::>f  a  musical  periodical  called   "Novello's  Part-Song     Thei5th 

-  section  enacts 

^^ook/' duly  registered  at  Stationers'  Hall,  under  the  "that,  if  any* 
rovisioiis  of  the  5  &  6  Vict.  c.  45.  S^^LJ'^hl" 

In  May,  1850,  a  musical  composition,  with  accompany-  British  domin- 

ions,  print,  or 
cause  to  be 
printed,  either 
^>r  sale  or  exportation,  any  book  in  which  there  shall  be  subsisting  oopyright,  without 
lie  consent  in  writing  of  the  proprietor  thereof,  or  shall  import  for  sale  or  hire  any  such 
)k  90  having  been  unlawfully  printed,  from  parts  beyond  the  sea,  or,  knowing  such  book 
hare  been  so  unlawftilly  printed  or  imported,  shall  tell,  publish,  or  expose  to  sale  or 

ire,  or  cause,  &c,  or  shall  have  in  his  possession  for  sale  or  hire,  any  such  book  so  unlaw- 

-•  tilly  printed  or  imported,  without  such  consent  as  aforesaid,  shall  be  liable  to  a  special 
^^h£tion  OD  the  case  at  the  suit  of  the  proprietor  of  such  copyright :" — 

Hdd,  that  a  publication  of  a  piece  of  mumc,  not  for  sale  or  hire,  but  by  the  gratuitous 
^ISistribixtioii  of  lithographed  copies  amongst  the  members  of  a  musical  society,  was  a  publi- 
^c^ation  for  which  the  defendant  was  liable,— as  for  an  invasion  of  the  property  of  tike  pro> 
thereiiiy— independently  of  the  15th  section  of  the  statute. 

N    2 


SlTDLOW. 
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1852.        ing  words,  called  "Benedict's  Part-Song,  The  Wreath,'* 
^  was  published  amongst  other  things  in  the  said  perio- 

«*  dical,  and  the  part  which  contained  that  song  was  sold 

by  the  plaintiff  until  and  after  August,  1850. 

The   Liverpool  Philharmonic  Society,   consisting  of 
several  hundred  persons,  was  established  for  the  purpose 
of  giving  concerts  and  musical  performances  for  the  gra- 
tification of  the  members,  and  for  the  promotion  of 
music,  and  not  as  a  source  of  profit  to  the  members, 
who  performed  gratuitously.     There  was  a  committee 
of  management  selected  from   the   members;   and,  in 
August,  1850,  the  defendant,  as  one  of  the  committee, 
had  the  management  of  a  concert  at  which  the  vocal 
music  was  performed  by  two  hundred  and  fifty  members 
of  the  society.     Many  persons  not  members  were  ad- 
mitted to  the  concert,  on  payment  of  a  fixed  price.     It 
had    been   resolved  that  "Benedict's   Part-Song,  The 
Wreath,"  should  form  part  of  the  performance ;  and  the 
librarian  of  the  society,  by  order  of  the  committee,  pro- 
vided the  performers  with  music  at  the  expense  of  the 
society.     The  librarian,  by  the  defendant's  directions, 
copied   separately   from   the   monthly  number  of  the 
plaintiff's  work,  which  had  been  purchased  from  the 
plaintiff,  and  belonged  to  the  society,  the  respective  mu- 
sical parts  of  the  bass,  soprano,  tenor,  and  alto  of  the 
song  in   question,  which  in   that  work  were  printed 
together.     He  caused  the  separate  copies  so  made  to  be 
traced  on  separate  stones,  at  the  expense  of  the  society, 
and  as  many  impressions  to  be  struck  off  as  there  were 
members  of  the  society  about  to  perform,  and  no  more. 
This  was  done  solely  for  the  purpose  of  the  concert,^  and 
without  any  intention  to  sell  or  let  out  to  hire  those 
impressions,  or  to  use  them  otherwise  than  at  the  so- 
ciety's concerts.      After   these   impressions  had   been 
struck   off,  the  tracings   on   the   stones  were  effaced. 
After  the  concert,  the  copies  remained  in  the  custody 
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f  the  society,  and  were  never  used  on  any  other  occa-        1852. 
ion,  or  in  any  other  manner.  11 

The  defendant  contended  that  these  facts  disclosed  no  v. 


<2ause  of  action,  and  that  the  declaration  T^^as  bad.  The 
<^uestion  for  the  opinion  of  the  court,  was,  whether  the 
^umstances  so  stated  shewed  a  sufficient  cause  of  ac- 
L,  and  whether  the  declaration  could  be  sustained. 


Phipson,  for  the  plaintiff.      The  proposition  to  be 
:K=naintained  by  the  defendant  in  this  case,  is,  that  no 
^sction  lies  for  the  multiplying  copies  of  a  work  without 
*fche  author's  consent,  unless  it  is  done  for  sale  or  export- 
tion,  so  as  to  bring  the  case  within  the  15  th  section  of 
he  copyright  act,  5  &  6  Vict.  c.  45.     The  1st  section  of 
^hat  act  recites  that  it  was  "  expedient  to  amend  the  law 
f  copyright,  and  to  afford  greater  encouragement  to  the 
roduction  of  literary  works  of  lasting  benefit  to  the 
^^jrorld,'*  and  repeals  the  former  acts  of  8  Anne,  c.  19, 
-^l  G.  3,  c.  107,  and  54  G.  3,  c.  156.     The  interpretation 
^slause,  8.  2>  enacts,  amongst  other  things,  "  that,  in  the 
^construction  of  this  act,  the  word  '  book  '  shall  be  con- 
trued  to  mean  and  include  every  volume,  part,  or  division 
fa  volume,  pamphlet,  sheet  of  letter-press,  sheet  of  music, 
:Hnap,  chart,  or  plan,  separately  published ;  and  that  the 
^word  '  copyright '  shall  be  construed  to  mean  the  sole 
^and  exclusive  liberty  of  printing  or  otherwise  multiplying 
<X)pies  of  any  subject  to  which  the  said  word  is  herein 
applied.''     The  3rd  section  gives  the  author,  and  his 
^assigns,  the  sole  and  exclusive  right  of  printing  or  other- 
^^riae  multiplying  copies  of  his  work,  for  the  natural  life 
^^f  the  author,  and  seven  years  after,  [a)     Then  the  15th 

{a)  **  The  copyright  in  every  such  author,  and  for  the  fiir- 

3^^0ok  which  shall  after  the  pass-  ther  term  of  seven  years,  com- 

'  ^^  of  this  act  be  published  in  mencing  at  the  time   of  his 

^^e  Itfe-time  ofit4  author ^  shall  death,  and  shall  be  the  pro- 

^^^dure  for  the  natural  life  of  perty  of  such  author  and  his 
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section  enacts^  '^  that^  if  any  person  shall^  in  any  part  of 
the  British  dominions^  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there 
shall  be  subsisting  copyright^  without  the  consent  in 
uniting  of  the  proprietor  thereof,  or  shall  import  ftnr 
sale  or  hire  any  such  book  so  having  been  unlawfully 
printed  from  parts  beyond  the  sea,  or,  knowing  such  Ixx^ 
to  have  been  so  unlawfully  printed  or  imported,  shall 
sell,  publish,  or  expose  to  sale  or  hire,  or  cause  to  be 
sold,  published,  or  exposed  to  sale  or  hire,  or  shall  have 
in  his  possession  for  sale  or  hire,  any  such  book  so  un- 
lawfuUrprinted  or  imported,  without  such  consent  » 
aforesaid,  such  offender  shall  be  liable  to  a  special  action 
on  the  case  at  the  suit  of  the  proprietor  of  such  copy- 
right, to  be  brought  in  any  court  of  record  in  that  part 
of  the  British  dominions  in  which  the  offence  shall  be 
committed,^'  &c.  The  question  is,  whether  that  section 
so  far  controls  the  common  Jaw  right  to  bring  an  action 
for  an  infringement,  as  to  limit  it  to  the  particular 
circumstances  mentioned  in  that  section.  In  Comyns's 
Digest,  Action  upon  Statute  (A.  2.),  it  is  laid  down,  upon 
the  authority  of  Lord  Holt,  that,  "  in  all  cases  where  a 
man  has  an  advantage  given  to  him  by  force  of  an  act  o( 
parliament,  he  shall  have  a  remedy  for  it  by  common  law, 
without  the  aid  of  a  court  of  equifcy."  Since  the  cases  of 
Millar  v.  Taylor,  4  Burr.  2303,  and  Donaldsons  v.  Becket, 
4  Burr.  2408,  7  Bro.  P.  C.  88,  it  seems  probable  that 
the  author^s  right  is  only  secured  by  statute.      [7W- 


assigns :  Provided  always,  that, 
if  the  said  term  of  seven  years 
shall  expire  before  the  end  of 
forty-two  years  from  the  first 
publication  of  such  book,  the 
copyright  shall  in  that  case  en- 
dure for  such  period  of  forty- 
two  years ;  and  that  the  copy- 
right in  every  book  which  shall 


be  published  after  the  death  <tf 
its  author,  shall  endure  for  the 
term  of  forty-two  years  from 
the  first  publication  thereof, 
and  shall  be  the  property  of  the 
proprietorof  the  author's  manu- 
script from  which  such  book 
shall  be  first  published,  and  his 
assigns." 
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fdwrd^  J.  The  great  majority  of  the  judges  in  that  ease  ^g^o 
thought  that  there  was  copyright  at  common  law^  and 
that  it  was  limited  by  the  statute  of  Anne ;  and  so  the 
House  of  Lords  held.  Copyright  was  dealt  witli  as  pro- 
perty long  before  the  statute  of  Anne.]  If  so,  this  is 
not  a  mere  right  now  for  the  first  time  created.  {Jetvis^ 
C  J.  You  had  better  assume,  for  the  purpose  of  your 
argument,  that  there  is  no  copyright  at  common  law.] 
•The  remedy  given  by  s.  15  of  the  now  existing  act  is  far 
less  extensive  than  the  right  conferred  by  s.  2.  It  only 
applies  to  the  piratical  multiplication  of  copies  for  sale 
oJC  exportation,  or  the  importation  of  copies  unlawfully 
pnited  abroad,  or  the  sale,  publication,  or  exposure  to 
9^e  or  hire  of  copies  known  to  have  been  unlawfully 
pnnted  or  imported.  The  16th  section, — which  requires 
aotice  of  objections  to  be  delivered  by  the  defendant 
'^  in.  any  action  brought  within  the  British  dominions 
^g'ainat  any  person  for  printing  any  such  book  for  sale, 
'^ii"*^^  or  exportation,  or  for  importing,  selling,  publishing, 
^^  ^:xposing  to  sale  or  hire,  or  causing  to  be  imported, 
published,  or  exposed  to  sale  or  hire,  any  such 
," — does  not  apply  to  a  case  like  this.  In  Beck-- 
V.  Hood,  7  T.  R.  620, — where  it  was  held  that  an 
^'^^l^^r  whose  work  was  pirated  before  the  expiration  of 
^^  "fcenn  limited  by  the  statute  of  Anne,  might  maintain 
^^-^Hion  upon  the  case  for  damages  against  the  offend- 
;party,  although  the  work  was  not  entered  at  Sta- 
Hall,  and  although  it  was  first  published  without 
name  of  the  author  affixed, — Lord  Kenyon  said : 
1  arguments  in  support  of  the  rights  of  learned  men 
eir  works,  must  ever  be  heard  with  great  favour  by 
of  liberal  minds  to  whom  they  are  addressed.  It 
probably  on  that  account,  that,  when  the  great 
^^tion  of  literary  property  was  discussed,  some  judges 
^lightened  understanding  went  the  length  of  main- 
that  the  right  of  publication  rested  exclusively 
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1852.        in  the  authors^  and  those  who  claimed  under  them,  for 

"notello      ^  ti°^®  •  ^^*  ^^^  <>*^^'  ^Pi^i^^  fi^^y  Pi^vailed,  which 
V-  established  that  the  right  was  confined  to  the  tunes 

SUDLOW.  T.-Ill  /»  T  A11T1 

limited  by  the  act  of  parliament.  And  that  I  have  no 
doubt  was  the  right  decision.  Then,  the  question  is, 
whether  the  right  of  property  being  vested  in  authors  for 
certain  periods,  the  common-law  remedy  for  a  violation 
of  it  does  not  attach  within  the  times  limited  by  the 
act  of  parliament.  Within  those  periods,  the  act  says 
that  the  author  shall  have  the  sole  right  and  liberty 
of  printing,  &c.  Then,  the  statute  having  vested 
that  right  in  the  author,  the  common  law  gives  the 
remedy  by  action  on  the  case  for  the  violation  of  it. 
Of  this  there  could  have  been  no  doubt  made,  if  the 
statute  had  stopped  there.  But  it  has  been  argued, 
that,  as  the  statute,  in  the  same  clause  that  creates 
the  right,  has  prescribed  a  particular  remedy,  that,  and 
no  other,  can  be  resorted  to.  And,  if  such  appeared  to 
have  been  the  intention  of  the  legislature,  I  should  have 
subscribed  to  it,  however  inadequate  it  jnight  be  thought. 
But  their  meaning,  in  creating  the  penalties  in  the 
latter  part  of  the  clause  in  question,  certainly  was, 
to  give  an  accumulative  remedy :  nothing  could  be 
more  incomplete  as  a  remedy  than  those  penalties 
alone ;  for,  without  dwelling  upon  the  incompetency  of 
the  sum,  the  right  of  action  is  not  given  to  the  party 
grieved,  but  to  any  common  informer.  I  cannot  think 
that  the  legislature  would  act  so  inconsistently  as  to 
confer  a  right,  and  leave  the  party  whose  property  was 
invaded,  without  redress.'^  Ashhurst,  J.,  says:  "Where 
an  act  of  parliament  vests  property  in  a  party,  the  other 
consequence  follows  of  course,  unless  the  legislature 
make  a  special  provision  for  the  purpose ;  and  that  does 
not  appear  to  me  to  have  been  intended  in  this  case.'* 
And  Grose,  J.,  adds :  "There  must  be  a  remedy,  other- 
wise it  would  be  in  vain  to  confer  a  right.     I  was  at  first 
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struck  with  the  consideration^  that  six  to  five  of  the        1852. 
judges  who  delivered  their  opinions  in  the  House  of      j^ovbllo 
Lords  in  the  case  of  Danaldsons  v.  Becket,  were  of  opi-  ^' 

SU1>L0W. 

nion  that  the  common-law  right  of  action  was  taken 
away  by  the  statute  of  Anne ;  but,  upon  further  view, 
it  appears  that  the  amount  of  their  opinions  went  only 
to  establish  that  the  common-law  right  of  action  could 
Dot  be  exercised  beyond  the  time  limited  by  that  sta- 
tute."    The  case  of  The  North  and  South  Shields  Ferry 
Company  v.  Barker,  2  Exch.  136,  fully  sustains  the  prin- 
ciple now  contended  for.     There,  the  plaintiffs  were  in- 
corporated by  the  10  G.  4,  c.  xcviii,  for  establishing  a 
ferry  across  the  river  Tyne,  within  the  limits  of  Tyne- 
mouth  and  the  townships  of  South  Shields  and  Westoe : 
And  the  85th  section  enacted,  that,  after  the  ferry  should 
be  established,  no  other  ferry  should  be  set  up  and  used 
^V  any  person  across  the  river  Tyne,  within  the  said 
***^*^ts  J  and  that,  if  any  person  (except  the  company,  or 
P^^'^ons  acting  under  their  authority,)  should  use  any 
"^^^^  or  other  vessel  of  the  burthen  of  four  tons  or  up* 
in  ferrying  for  hire  across  the  river  within  the 
aforesaid,  every  person  so  offending  should  forfeit 
'^^-  -     it  was  held,  that  the  latter  part  of  the  85th  section 
^^^  xxot  limit  the  general  right  of  ferry,  but  only  added 
*  ^^'ttxnulative  remedy  by  way  of  penalty.     [Jervis,  C.  J. 
*    I    honestly  sell  a  book  unlawfully  printed  in  England, 
X  hable  ?]     It  would  seem  not :  the  statute  is  evi- 
y  aimed  at  persons  knowingly  offending.     In  TTie 
V.  Harris,  4  T.  R.  202,  Ashhurst,  J.,  says :  "  It  is 
^^sar  and  established  principle,  that,  where    a  new 
ce  is  created  by  an  act  of  parliament,  and  a  penalty 
^•"^Xnexed  to  it  by  a  separate  and  substantive  clause,  it 
^^^:^t  necessary  for  the  prosecutor  to  sue  for  the  penalty ; 
^    lie  may  proceed  on  the  prior  clause,  on  the  ground 
^'t:^  being  a  misdemeanour.^'     [Jervis,  C.  J.     Where 
itate  gives  a  particular  remedy,  does  it  not  restrict 
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1852.        the  common-law  remedy?]      In  the  case  only.to'which 
NovELLo      the  specific  provision  applies. 


V, 
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Willes,  contr^.  The  l^slature  has  precisely  defined 
the  amount  of  protection  that  authors  may  receive,  with 
a  just  regard  for  the  rights  of  the  public.  [Jervis,  C.  J. 
The  preamble  shews  that  the  object  contemplated  by  the 
legislature^  was,  to  give  greater  encouragement  to  authora, 
in  consideration  of  the  '^  lasting  benefit '^  the  public 
enjoy  from  their  productions.]  It  is  unnecessary  now 
to  discuss  the  question  so  elaborately  argued  in  MiUar 
V.  Taylor y — it  being  conceded  that  the  statute  embraces 
the  whole  law  upon  the  subject.  [JerviSy  C.  J.  That  is 
too  liberal  a  construction  of  Mr.  Phipson^s  concession.] 
Beckford  v.  Hood  was  not  relied  on  as  shewing  that  any 
common-law  right  remains ;  but  merely  to  shew,  that, 
under  the  statute  of  8  Anne,  c.  19,  the  common-law 
remedy  for  a  violation  of  the  author^s  right  within  the 
period  limited  for  the  duration  of  copyright,  was  not 
taken  away.  It  is  unnecessary  to  dispute  that;  nor 
is  it  necessary  to  dispute  the  general  proposition  for 
which  Com.  Dig.  Action  upon  Statute  (A,  2.),  is  referred 
to,  or  the  doctrine  laid  down  in  The  King  v.  Harris  and 
The  North  and  South  Shields  Ferry  Company  v.  Barker. 
It  may  be  admitted,  that,  if  the  statute  now  under  consi- 
deration imposed  a  penalty  only,  it  would  not  preclude  the 
author  from  maintaining  an  action  upon  the  case  for  the 
damages  he  may  have  sustained  by  reason  of  the  infringe- 
ment :  and  that  concession  disposes  of  all  the  author- 
ities which  have  been  cited.  The  real  question  is,  whe- 
ther the  section  which  gives  a  remedy  for  piracy  (s.  15), 
is  explanatory  of  the  previous  sections,  in  one  of  which 
(s.  2)  "  copyright "  is  defined,  and  in  the  other  (s.  8)  its 
endurance  is  provided  for ;  or  whether  the  provision  is 
cumulative.  The  loth  section,  it  must  be  confessed, 
IS  somewhat  obscure :  but  the  16th  section  is  not  con- 
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-#med  to  ''  printing  ;'^  it  applies  to  any  mode  of  multiply-        1852. 
ing  copies :  and  the  17th  section  shews  clearly  what  it       notbllo 
-is  that  the  legislature  is  aiming  at^  viz.  an  infringement  ^• 

:for  the  purpose  of  gam.      It  enacts^  "  that,  after  the 
^passing  of  this  act^  it  shall  not  be  lawful  for  any  person^ 
:^ot  being  the  proprietor  of  the  copyright,  cyr  some  per- 
son authorized  by  him,  to  import  into  any  port  of  the 
-amited  kingdom,  or  into  any  other  part  of  the  British 
dominions,  for  sale  or  hire,  any  printed  book  first  com- 
posed or  written,  or  printed  and  published,  in  any  part  of 
€be  sadd  united  kingdom,  wherein  there  shall  be  copy- 
righiy  and  reprinted  in  any  country  or  place  whatsoever 
out  of  the  British  dominions ;  and,  if  any  person  not 
beixig  such  proprietor  or  person  authorized  as  aforesaid, 
shall  import  or  bring,    or    cause   to  be  imported  or 
brought,  for  sale  or  hire,  any  such  printed  book  into  any 
of  the  British  dominions,  contrary  to  the  true  intent 
meaning  of  this  act,  or  shall  knowingly  sell,  publish, 
^^fJ^  expose  to  sale,  or  let  to  hire,  or  have  in  his  possession 
for  sale  or  hire,  any  such  book,  then  every  such  book 
^'^^ll  be  forfeited,  and  shall  be  seized  by  any  officer  of 
^^'^Htoins  or  excise,'*  Sec.     This  shews  clearly  that  the 
^^Sifilatore  did  not  intend  to  interfere  with  persons  who 
^^®*^    not  moved  with  a  desire  of  profit.     The  statute 
^  &  6  Vict.  c.  45,  is  the  compact  between  the  author  and 
^*^^  public.     [Williams,  J.     Lord  Campbell,  giving  the 
•^^^gtnent  of  the  court  of  error,  in  Boosey  v.  Jeffreys, 
^^ch.  580,  592,  says :  "  The  first  question  discussed 
^ore  us,  was,  whether  authors  have  a  copyright  in 
works  at  common  law.    This  is  not  essential  for 
^^^  determination  of  the  present  case.     If  it  were,  we 
^*^  ^^rongly  inclined  to  agree  with  Lord  Mansfield  and 
^  Si'^t  majority  of  the  judges,  who,  in  Millar  v.  Tay- 


^Xid  Donaldsons  v.  Becket,  declared  themselves  to  be 
vour  of. the  conmion-law  right  of  authors."     Jervis, 
•     "*  •    The  court  of  Exchequer,  in  Boosey  v.  Purday, 


186  EASTER  TERM, 

1852.        4  Exch.  145^  took  the  other  view^  and  agreed  with  the 
NovBLLo       minority  in  Millar  v.  Taylor.] 


V. 
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Phipson,  in  reply.     Assuming,  though  notooncedingy 
that  the  common-law  rig^t  of  the  author  is  merged  in^ 
the  statute,  the  remedy  provided  by  the  15th  Bcctioife^ 
clearly  is  not  the  only  remedy  he  has  for  the  invasion  of 
his  right.  For  what  is  not  specifically  provided  for  in  thafc 
section,  the  author  may  still  resort  to  his  common-law 
remedy  by  an  action  for  damages.     The  15th  section  doe« 
not  embrace  all  the  mischiefs  the  statute  was  meant  to 
cure. 

Cur.  adv.  vuU. 

Talfourd,  J.,  now  delivered  the  judgment  of  the 
court: — 

The  plaintiff  by  his  declaration  alleged  that  he  was 
proprietor  of  the  copjTight  in  a  book,  being  a  musical 
composition,  and  that,  while  such  copyright  was  subsist- 
ing, the  defendant,  without  his  consent,  wrongfully 
printed,  lithographed,  and  published,  divers  copies  of  the 
same  work,  contrary  to  the  form  of  the  statute,  whereby 
the  sale  of  the  book  was  injured,  and  he,  as  proprietor 
of  the  copyright,  sustained  damage.  The  defendant 
pleaded  not  guilty. 

The  parties,  by  consent,  stated  a  case,  in  which  the 
sufficiency  of  the  declaration,  and  the  effect  of  the  &cts 
agreed  on,  are  presented  for  our  decision.  The  effect  of 
the  statement,  is,  that  the  defendant,  a  member  of  a 
PhiUiarmonic  Society,  desiring  to  perform  the  music  of 
the  work  in  question  at  a  concert,  consisting  of  its 
members  and  of  persons  admitted  for  money,  caused 
portions  of  the  plaintiff^s  work  to  be  lithographed  for 
the  use  of  the  members  of  the  choir,  in  nnmber  two 
hundred  and  fifty,  and  who  were,  without  the  con- 
sent of  the  proprietor  of  the  copyright,  supplied  with 
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lithographed  parts  of  the  composition  to  a  correspondent        1 852. 

extent^  by  the  defendant's  sanction.  Novello 

The  question  arising  on  the  declaration, — which  al-       „   *'• 

.       .  .       .  SU1>L0W. 

leges  a  printing  and  publishing,  without  alleging  that 
the  publication  was  for  sale  or  hire, — and  upon  the  facts, 
is,  whether  the  multiplication  of  copies  of  the  work  in 
which  the  plaintiff  had  subsisting  copyright,  not  being 
for  sale  or  hire,  gave  a  right  of  action. 

The  case  was  argued  before  us,  on  both  sides,  with  an 
abstinence  from  the  consideration  of  the  question  left 
undecided  by  the  case  of  Millar  v.  Taylor, — whether, 
at  common  law^  authors  have  copyright  in  their  works : 
the  learned  coimsel  on  both  sides  agreed  in  considering 
the  case  as  dependant  on  the  construction  to  be  applied 
to  the  statute  5  &  6  Vict.  c.  45,  whereby  the  previous 
iicts  relating  to  literary  copyright,  are  repealed,  and  the 
term  they  had  defined  is  extended ;  and  the  view  which 
ire  take  of  this  case  enables  us  to  adopt  the  position 
taken  by  the  parties,  and  to  decide  it  on  the  construe - 
idon  of  that  statute. 

The  interpretation  clause  of  that  act,  which  precedes 
its  other  provisions,  enacts,  ^^that  the  word  copyright 
shall  be  construed  to  mean  the  sole  and  exclusive  liberty 
of  printing  or  otherwise  multiplying  copies  of  any  sub- 
ject to  which  the  word  is  herein  applied,'*     The  3rd  sec- 
tion defines  the  duration  of  such  copjrright ;  several  sub- 
^^quent  sections  treat  such  copyright  as  property ;  and 
®^otioii  25  enacts  that  "  it  shall  be  deemed  personal 
Property,  transmissible  by  bequest,  and,  in  case  of  intes- 
^**\y,  be  subject  to  the  law  of  distribution." 

^^  iRras  conceded,  on  the  argument,  and  admits  of  no 
_  ^^l>t;,  that,  if  the  statute,  thus  vesting  a  peculiar  pro- 
'^  had  contained  no  provision  for  the  redress  of  its 

U— j^gement,  the  ordinary  rule  by  which  the  common 
^ves  an  action  on  the  case  for  the  violation  of 
conferred  by  statute,  would  apply,   and  would 
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1852.        render  the  multiplication  of  copies  bjr  lithography^  with- 

jjoYBx^L^      ^^*  *'^®  consent  of  the  proprietor,  admitted  in  this  casey 

^-  the  subiect  of  such  an  action  as  that  befixre  us.     But  it 

SUDLOW. 

was  contended  that  the  statute  5  &  6  Vict.  c.  45,  by 
giving,  in  section  15,  a  remedy  by  action  in  cases  which 
do  not  iuTolve  the  subject  of  complaint,  operates  a  limit- 
ation of  the  right  before  conferred,  and  thus  prevents  the 
ordinary  rule  from  attaching.  It  was  not  denied,  that, 
according  to  the  doctrine  of  Beckford  v.  Hood,  if  the 
statute  had,  like  the  8  Anne,  c.  19,  given  penalties  for 
infringement  of  copyright,  even  in  the  same  dause 
which  defined  the  right,  the  party  aggrieved  woold  not 
thereby  be  depriveTof  Ae  Zly^j^  which  the 
common  law  would  attach  to  his  right:  but  it  was 
argued,  that,  as,  by  the  clause  in  question,  a  remedy  is 
given  by  action,  such  remedy  must  be  taken  to  be  co-ez- 
tensive  with  the  right.  By  this  clause  it  is  enacted, 
*^  that,  if  any  person  shall  print  or  cause  to  be  pnnted, 
either  for  sale  or  exportation,  any  boc^  in  whidi  there 
shaU  be  subsisting  copyright,  without  the  consent  in 
writing  of  the  proprietor  thereof,  or  shaU  import  for 
sale  or  hire  any  such  book  so  having  been  unlawfully 
printed,  from  parts  beyond  the  sea,  or,  knowing  such 
book  to  have  been  so  unlawfully  printed  or  imported, 
shall  sell,  publish,  or  expose  to  sale  or  hire,  or  cauise  to 
be  sold,  published,  or  exposed  to  sale  or  hire,  or  shall 
have  in  his  possession  for  sale  or  hire,  any  such  book  so 
unlawfuUy  printed  or  imported,  without  such  written 
consent  as  aforesaid,  such  offender  shall  be  liable  to  a 
special  action  on  the  case,  at  the  suit  of  the  proprietor 
of  such  copyright/' 

In  answer  to  the  argument  that  this  clause  purports 
to  apply  the  remedy  by  action  to  all  cases  of  infringe- 
ment, it  was  urged  for  the  plaintiff*,  that  its  object  might 
be  especially  to  provide,  in  the  case  of  infringement  by 
printing  or  publishing  for  sale  or  hire,  that  a  written 
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consent  should  be  necessary  to  the  justification  of  such  1852. 
acts  by  a  stranger  to  the  copyright ;  and  the  peculiarity  notello 
of  the  expression  "  special  action  on  the  case/'  and  the 
description  of  the  party  against  whom  the  remedy  is 
given,  as  '^  an  oflFender,"  were  referred  to  as  indicating 
the  intention,  or,  at  least  the  spirit,  of  the  legislature. 
The  language,  however,  of  the  clause  is  not  new ;  it  is 
adopted  from  the  corresponding  section  of  54  G.  3,  c. 
156  (s.  4),  which  it  follows,  exc^t  that,  instead  of  re- 
peatii^  the  words  '^  without  the  consent  in  writing,'^  to 
each  condition  of  infringement,  it  uses  the  words  ^^  so 
unlawfully  printed,''  &c.,  which  were,  perhaps  incorrectly^ 
adopted  to  avoid  repetition.  Whether  the  words  so 
substituted  have  the  effect  of  implying  the  necessity  of 
written  consent,  or  whether  the  last  words,  "  without 
such  written  consent  as  aforesaid,"  apply  to  all  the 
antecedents, — are  questions  only  incidentally  raised,  as 
affording  arguments  or  illustrations  of  the  matters  in 
discussion,  and  which  we  do  not  feel  it  necessary  to 
decide. 

A  more  important  consideration  arises  from  the  dif- 
ference between  the  description  of  the  exclusive  .right 
conferred  on  authors  by  the  statutes  of  8  Anne,  c.  19> 
and  54  6«  8,  c.  156,  and  that  defined  by  the  5  &  6  Vict, 
c.  45.  By  the  statute  of  Anne,  such  right  is  expressed 
to  be  "the  sole  right  and  Uberty  of  printing  and  re- 
printing;"  by  the  4th  section  of  the  54  G.  3,  which 
extends  the  term  of  copyright,  it  is  called  "the  sole 
Uberty  of  printing : »  whereas,  by  the  interpretation 
dause  of  the  5  &  6  Vict.,  it  is  expressly  defined  to  mean 
*'  the  sole  and  exclusive  liberty  of  printing  or  otherwise 
multiplying  copies  of  any  subject  to  which  the  word  is 
therein  applied;"  thus  protecting  literary  works  from 
unauthorized  multiplication  by  other  means  than  the 
press.  Now,  the  15th  section  applies  its  remedy  by 
action  only  to  cases  where  the  subject-matter  is  multi- 
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1852.  plied  by  printing;  and  therefore,  if  this  clause  is  re- 
NovBLLo  ^  garded  as  restrictive  of  the  remedy  it  gives  to  the  cases 
„    ^'  which  it  enumerates,  to  the  exclusion  of  the  common- 

SUDLOW. 

law  consequence  of  remedy  for  wrong,  it  must  be  con- 
strued as  destroying  the  eflFect  of  the  words  "  otherwise 
multiplying/^  which  point  in  the  most  distinct  manner 
to  modes  of  infringement  not  before  rendered  illegal. 

We  cannot  think  that  such  a  restriction  could  be  in 
the  purpose  of  the  legislature,  which  would  have  been 
directly  accomplished  by  omitting  to  introduce  the 
words  "  otherwise  multiplying  ;^^  and  therefore  we  con- 
clude that  it  is  impossible  to  gather  from  the  15th  sec- 
tion that  clear  intention  to  limit  a  right  expressly  given, 
which  is  necessary  to  the  ai^^ument  for  the  defendant. 

It  may  also  be  observed,  that  the  following  section 
(s.  16),  when  requiring  the  defendant  to  give  notice  of 
his  objection  to  the  author^s  claim,  ^'  in  any  action  for 
printing  any  such  book  for  sale,  hire,  or  exportation,^' 
impHes  that  an  action  wiU  lie  for  printing  for  hire,  to 
which  the  special  action  on  the  case  given  by  the  15th 
section  is  not  in  terms  applied,  and  thus  fortifies  the 
'  conjecture  that  the  15th  section  was  not  intended,  by 
enumerating  certain  cases  of  infringement,  to  take  away 
the  common-law  remedy  in  all  others.  It  is,  however, 
enough  for  us  to  determine  that  we  cannot  collect  firom 
these  or  any  other  clauses  of  the  act  an  intention  of 
the  legislature  to  restrict  the  right  which  in  express 
terms  it  gave. 

It  is  admitted  that  the  plaintiff  possesses  that  right : 
the  act  of  the  defendant  in  multiplying  copies  of  his^B».K~^.^fi 
work,  without  his  consent,  for  extensive,  though 
tuitous,  circulation,  is  a  violation  of  that  right: 
remedy  by  action  on  the  case,  therefore,  attaches, 
principles  which  are  not  disputed ;  and  the  plaintiff  u 
consequently,  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


4 
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Robinson  v.  Gell. 


HIS  was  an  action  upon  the  case.     The  first  count  of  The  connty- 
*lie  declaration  stated,  that,  after  the  passing  of  the  9  &  ToyiJt!t  Is! 
XO  Vict.  c.  95,  and  before  and  at  the  time  of  the  com*-  ™P<»e«  ^ 

jf    ,  .  a«/y  upon  the 

^Slitting  of  the  grievances  thereinafter  next  mentioned^  clerk  of  the 
«:lie  defendant  was  derk  of  the  county-court  of  Cheshire,  ^^^^ 
Xiolden  in  pursuance  of  the  said  act :  that,  on  the  24th  ^  ^  prepared 

*  .     .  .  notices  of  jndg* 

October,  1851,  at  a  sitting  of  the  said  county-court    ments  or  orders 
a  ccsiain  cause  then  pending  in  the  said  court,  in  thepaj^ent^ 
hich  Charles  Cook  and  Nathaniel  Cook  were  the  plain-  ™°°7  (r^«", 

^  thcr  by  instal- 

and  Oeorge  Mplyneux  and  the  now  plaintiff  were  ments  or  other- 
i,  it  was  adjudged  by  the  said  judge  of  the  said  7i^up^  Se 
^unty-court,  that  the  plaintiffs  in  the  said  cause  should  ^®|^^^  ''*'' 

against  the  defendants  in  the  said  cause  the  sum  duty  to  be  in^ 
13/.  19#.  Sd.  debt,  and  4i.  16s.  Sd.  costs,  amounting  lUofthemles 
to  the  sum  of  18/.  16*.  4rf. ;  that  thereupon  it  ge^^^^?, 
ordered  by  the  said  iudge  that  the  defendants  in  p«wuaiice  of 

^  .  the  12  &  18 

said  cause  should  pay  the  said  sum  of  18/.  16*.  4(/.  Vict.  c.  loi, 
the  now  defendant,  as  such  clerk  as  aforesaid,  by  in-  rol^'noTbrimr 
of  8/.  down,  and  10*.  for  every  week  after-  a  judicial  expo- 

sition  of  the 

until  such  time  as  the  said  sum  of  18/.  16*.  isd.  statute,  but 
;hould  have  been  paid  by  the  defendants  in  the  said  Sredaons^or 
I,  and  that  the  first  of  such  instalments  should  be  *?®  i^tlance  of 

^  ,        the  officers  of 

on  the  Slst  of  October,  1851 ;  that  the  now  plain-  the  court  in  the 
had  not  then,  or  at  any  time  before  the  committing  §^^^^** 
^^the  grievances,  any  notice  or  knowledge  of  the  said  ^^^\t^' 
~^^Ludgnient  and  order,  except  as  thereinafter  mentioned ;  statute. 

it  was  the  practice  of  the  said  county-court,  that,  therefore,  Ues 

against  the 
derk  for  omit- 
^  to  prepare  fooh  a  notice,  or  for  negligently  preparing  it^  whereby  the  defendant  was 
^iAmI  as  to  the  times  of  payment  of  oertoin  instalments  ordered  by  the  judge,  and  had 
goods  taken  in  esecntion. 
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when  any  such  order  was  made  by  the  judge  for  the 
time  being  of  the  said  oounty-court^  for  the  payment  by 
instalments  of  any  moneys  recovered  in  the  said  county^ 
courts  the  clerk  for  the  time  being  of  the  said  county- 
Practice  of  the  court  should  prepare,  or  cause  to  be  prepared,  a  notice 
coun  y-court.      j^  writing  of  such  Order,  to  the  intent  and  in  order  that 

the  same  might  be  delivered  to,  or  left  for,  the  person  or 

persons  so  by  the  said  order  directed  to  pay  such  moneys ; 

that  it  was  the  duty  of  the  defendant,  as  such  derk  as 

aforesaid,  to  prepare,  or  cause  to  be  prepared,  eveiy 

such  notice  as  aforesaid ;  and  that,  in  acoordanoe  with  the 

said  practice,  it  was  the  duty  of  the  defendant,  as  such 

clerk  as  aforesaid,  to  prepare,  or  cause  to  be  prepaxed,  a 

notice  of  the  said  order  so  made  by  the  said  judge  in 

the  cause  aforesaid,  and  to  take  due  and  proper  caie  in 

and  about  preparing,  or  causing  to.be  prepared,  the  said 

notice,  that  it  should  truly  and  accurately  set  forth  and 

notify  to  the  plaintiff  the  order  of  the  said  judge  as 

aforesaid;    yet  that,  although  the  defendant,  as  sodi 

clerk,  then,  and  immediately  after  the  making  of  the 

said  order,  and  before  the  committing  of  the  grieranioei^ 

to  wit,  on  &c.,  did  prepare,  or  cause  to  be  prepared,  a 

notice  purporting  to  be  a  notice  of  the  said  order,  and 

the  said  notice  so  prepared  was  deliyered  to,  or  left  for, 

the  now  plaintiff,  who  then  received  and  had  sight  ol  the 

same,  he,  the  defendant,  as  such  derk,  so  negligently, 

and  contrary  to  his  duty  in  that  behalf,  prepared,  and 

caused  to  be  prepared,  the  said  notice,  and  took  sodi 

bad  care  in  and  about  the  preparation  thereof,  that,  by 

and  through   the  mere  carelessness,   negligenoe,  and 

breach  of  duty  of  the  defendant  in  that  behalf  the  said 

notice  did  not  truly  or  acciurately  set  forth  or  notify  the 

said  order,  but,  on  the  contrary  thereof,  inaocorately  and 

erroneously  set   forth    and  represented  that  the   said 

instalments  of  10«.  each,  which,  by  the  said  order  of 

said  judge  were  directed  to  be  paid  by  the  said 
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neax  and  the  now  plaintiff  (the  defendants  in  the        1852. 
!anae)  weekly  as  aforesaid^  were  to  be  paid  by  them      robdtbon 
My ;  and  that^  although  the  defendants  in  the  said  ^' 

,  in  accordance  with  the  said  order^  duly  paid^  or 
d  to  be  paid^  the  sum  of  3/.^  and  further  paid^  or 
d  to  be  paid,  the  said  first  instalment  of  \0s,  on  the 
VL  that  behalf  in  the  said  order  appointed,  yet  that 
le  plaintiff,  confiding  in  the  said  notice  so  prepared 
leliyered  by  the  defendant,  and  then  believing  the 
troly  and  accurately  to  set  forth  and  represent  the 
3rder  of  the  said  court,  did  not,  on  the  day  when 
everal  instalments  which  by  the  said  order  were 
ted  to  be  afterwards  paid  in  each  successive  week, 
rhich  thereby  became  payable  before  the  time  of 
littmg  the  said  grieyance,  pay  the  same  into  court 
be  said  Charles  Cook  and  Nathaniel  Cook  at  the 
d  times  so  by  the  said  order  in  that  behalf  directed 
fdered,  but  therein  made  default;  and  that  there-  Damage. 
the  said  Charles  Cook  and  Nathaniel  Cook,  after 
clefiEHilt,  and  by  reason  thereof,  and  before  the  oom- 
ement  of  this  suit,  to  wit,  on  &c.,  caused  to  be 
I  out  of  the  said  county-court,  and  imder  the  seal 
I  said  court,  in  the  said  cause,  a  certain  warrant  of 
tion  against  the  goods  of  the  plaintiff,  to  levy  debt 
osts  and  expenses  amounting  to  16/.  Is,  Sd.,  and 
id  warrant  was  afterwards,  to  wit,  on  &c.,  executed, 
iiyers  goods  and  chattels  of  the  plaiittiff  under  the 
lity  of  the  said  warrant  seized  and  sold,  and  the 
iff  thereby  lost  the  said  goods,  and  was  greatly  in- 
in  his  credit  &c, 

a  second  count,  after  alleging  that  it  was  the  duty  of  Second  connt. 
efendant  as  clerk  to  cause  a  notice  in  writing  of  the 
to  be  prepared,  and  to  take  proper  care  that  no 
.tion  should  issue  founded  upon  the  judgment  and 
,  without  such  notice  having  been  prepared,  alleged 
ireach  of  the  defendant's  duty  the  neglect  to  cause 

o2 
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1852.        any  notice  to  be  prepared,  and  damage  to  the  plaintiff  in 
R0BIN6OK      consequence,  as  in  the  first  count. 

_  *•  General  demurrer. 

Cell. 

Cowling^  in  support  of  the  demurrer.  The  declan^ 
tion  is  bad.  It  assumes  that  it  is  the  duty  of  the  derk 
of  the  county-court,  not  to  cause  to  be  served,  but^  to 
prepare,  a  written  notice  of  the  judgment ;  and  that  no 
execution  can  lawfully  issue  until  such  notice  has  been 
prepared.  It  appears  that  an  action  was  brought  in  the 
county-court  against  the  plaintiff  and  Molyneux  for  a  ddit 
which  is  admitted  to  have  been  due;  and,  at  the  hear- 
ing, the  judge  made  an  order  upon  them  for  the  payment 
of  3/.  down,  and  the  residue  by  instalments  of  lOf ..  per 
week.  "Whether  either  the  plaintiff  or  Molyneux  were 
present  on  that  occasion,  is  not  stated;  probably  the 
plaintiff  was  not,  as  it  is  averred  that  he  had  no  notice 
or  knowledge  of  the  judgment  otherwise  than  from  the 
incorrect  notice  which  was  afterwards  served  upon  him. 
But  the  order  must  be  taken  to  have  been  made  in  the 
actual  or  constructive  presence  of  both  defendants.  The 
92nd  section  of  the  9  &  10  Vict.  c.  95,  impowera  the 
judge  to  make  orders  '^  concerning  the  time  or  timeB, 
and  by  what  instalments,  any  debt  or  damages  or  coats 
for  which  judgment  shall  be  obtained,''  shall  be  pakl. 
The  94th  section  enacts,  ^^  that,  whenever  the  judge  shall 
have  made  an  order  for  the  payment  of  money,  the  ^^mtM 

amount  shall  be  recoverable,  in  case  of  defiEtult  or  fidlore 
of  payment  thereof  forthwith,  or  at  the  time  or  times, 
and  in  the  manner,  thereby  directed,  by  execution  against 
the  goods  and  chattels  of  the  party  against  whom  sadi 
order  shall  be  made :  and  the  clerk  of  the  said  eonrty  at 
the  request  of  the  party  prosecuting  such  order,  shall 
issue  under  the  seal  of  the  court  a  fieri  facias,''  &c.  And 
the  95th  section  provides,  ^'  that,  if  the  judge  shall  have 
made  any  order  for  payment  of  any  sum  of  money  by 
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initalments,  execution  upon  such  order  shall  not  issue        1852. 
against  the  party  until  after  default  in  payment  of  some      uomssov 

tnstahnent   according  to  such  order,  and  execution  or         ^^^ 

°  Qell. 

socoessiTe  executions  may  then  issue  for  the  whole  of  the 
said  amn  of  money  and  costs  then  remaining  unpaid^  or 
^r  such  portion  thereof  as  the  judge  shall  order^  either 
ftt  the  time  of  making  the  original  order^  or  at  any  sub- 
lequent  time^  under  the  seal  of  the  court/^  There  is  no 
ntermediate  state  between  the  order  of  the  judge  and 
;he  issue  of  the  execution.  Ely  v.  MotUe,  5  Exch.  918^ 
8  a  distinct  authority  to  shew  that  service  of  the  order 
nr  judgment  is  not  necessary^ — except,  perhaps,  where 
t  has  been  varied  by  a  subsequent  order,  in  which  case, 
t  seems,  the  amended  order  should  be  drawn  up  and 
terved.  Parke,  B.,  there  says :  "  On  full  consideration, 
[  am  of  opinion  that  it  is  not  necessary  to  serve  the 
>  for,  in  all  courts,  the  suitors  who  are  present 

bound  to  take  notice  of  the  judgment  of  the  court, 
rithout  any  service  upon  them ;  and,  by  the  80th  section 
>f  the  9  &  10  Vict.  c.  95,  a  person  who  has  been  sum- 
ncmed  to  the  county-court,  and  neglects  to  attend,  is 
n  the  same  situation  as  if  he  were  personally  present  at 
he  hearing  of  the  cause.  An  order  of  this  description 
a  in  the  nature  of  a  judgment,  not  of  a  rule  of  court ; 
ind  therefore,  on  the  principle  already  stated,  the  de- 
fendant is  bound  to  take  notice  of  the  amount  adjudged 
M>  be  paid,  and  of  the  time  for  payment ;  and,  if  he 
ioes  not  comply  with  the  order,  the  court  is  authorized 
ander  the  94th  section  to  issue  execution.^^  Here,  3/. 
sf  the  debt  was  to  be  paid  down ;  it  would  therefore  be 
jnapracticable  to  draw  up  and  serve  the  order  with  any 
effect.  The  duties  of  the  clerk  of  the  court  are  defined 
37  s.  27 :  amongst  other  things,  he  is  to  "  register  all 
orders  and  judgments  of  the  said  court ;  '*  but  it  is  no 
Dvhere  said  that  he  is  to  prepare  copies.     [Jervis,  C.  J. 

schedule  D.,  I  find  the  clerk  is  to  have  a  fee  for 
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1852.        "  entering  and  drawing  np  every  judgment  and  Older, 
BoBurgav      <^cl  copy  thereof"]    That  does  not  mean  copy  Ibsr  aervioe 
^*-  upon  the  defendant :  if  so,  there  must  beat  many  oopieft 

as  there  are  defendants.  [Jervie,  C.  J.  In  the  aame 
schedule,  I  find  a  fee  to  the  high-bailifP,  for  "  aerniig 
every  summons^  order,  or  subpoena.'']  That  was  ro- 
ferred  to  in  the  course  of  the  argument  in  Ely  v.  Momk; 
and  Alderson^  B.,  observed, — ''  That  means  interlociltorf 
order:''  and  Parke,  B.,  added^ — *'I  do  not  find  any 
case  in  which  the  service  of  a  judgment  is  lequiied  hj 
the  statute."  {Jervis,  C.  J.  That  case  would  .have 
been  more  satisfactory  if  Byrne  v.  Kf^^,  5  D.  &  L.  669, 
had  been  cited  in  it.]  The  word  ''copy,"  in  the 
schedule  would  be  satisfied  by  the  sealed  ccqiy  which  it 
made  evidence  of  entries  in  the  minute-book,  by  a.  111. 
There  is  nothing  in  the  rules  made  pursuant  to  the 
12  &  13  Vict.  c.  101,  s.  12,  which  expressly  rmj[uifes 
notice  of  the  order  or  judgment  to  be  served  upon  the 
defendant.  Besides^  the  mere  nonfeasance,  or  the  mis- 
feasance, of  a  mere  matter  of  practice,  cannot  give  a 
ground  of  action. 

Webby,  contrk.  The  declaration  is  suflBdent:  the 
first  count  charges  the  defendant  with  a  misfeaaanee, 
the  second  with  a  nonfeasance  of  a  duty  imposed  upon 
him  by  the  statutes  and  the  rules  firamed  under  their 
authority.  It  clearly  was  the  duty  of  the  derk  of  die 
court  to  draw  up  the  order  in  question.  The  27ih  section 
of  the  9  &  10  Yict.  c.  95,  enacts  that ''  the  derk  of  each 
court  shall  issue  all  summonses,  warrants,  preoeptSi  and 
writs  of  execution^  and  register  all  orders  and  judgments 
of  the  said  courts  and  keep  an  account  of  all  proceed- 
ings of  the  court/'  &c.  This  is  in  the  nature  of  a  war- 
rant or  a  precept :  the  92nd  section  shews  plainly  that  .^K'^tf^  ^a^ 
it  is  not  a  judgment,  which  imports  payment  Jbrtkwiik,  —  ^^.'4. 
It  falls  precisely  within  No.  1 14  of  the  rules  prepared 
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certified  under  the  authority  of  the  12  &;  18  Yict.  c.  101,        1 852 . 
m.  12,  which  nde  provides  that  "orders  for  payment  of     BoBmtoK 
xnoney  or  costs,  or  both, — and  orders  of  adjonmment,         ^- 
^^hen  directed  by  rule  85  to  be  served,— «Aa//  in  all 
^:ases  be  served  by  the  bailiff  of  the  home  court,  or  be 
sent  by  him  in  a  prepaid  post  letter  to  the  party  ordered 
^o  pojf  the  same :  provided  always,  that  it  shall  not  be 
eoessary  for  the  party  in  whose  favour  such  order  was 
e,  to  prove  that  it  was  served,  previous  to  taking 
'^proceedings  thereon/'     Service  can  only  be  by  deliver- 
ing the  original  or  a  copy.     [Williams ,  J.     If  notice  be 
^required,  surely  the  thing  is  irregular  without  notice.] 
^£/y  v.  Motile  is  clearly  distinguishable :  that  was  ob- 
^wionsly  2^  judgment :  and  the  court  throughout  deal  with 
^he  case  as  if  the  question  was  whether  the  foundation 
md  the  proceeding  was  a  judgment  or  a  mere  order, 
jMartin,  B.,  says :  ''  The  question  is,  whether  this  is  an 
order  or  a  judgment.    If  it  be  a  judgment,  it  need  not 
l)e  served :  if  it  be  an  order  in  the  nature  of  a  rule  of 
<x>iirt,  it  requires  service.    It  is  clear  to  me  that  it  is  a 
judgment.   The  real  difficulty  arises  from  inserting  in  the 
order  the  direction  as  to  the  mode  of  payment.     But  the 
nrord  '  forthwith '  shews  that  no  time  was  intended  to 
be  given.    What  is  the  nature  of  a  debt  ?    When  a  debt 
IB  dne,  it  is  the  duty  of  the  debtor  to  pay  it,  and  the 
creditor  may  bring  an  action,  without  any  demand.  This 
was  a  debt  the  moment  the  judgment  was  given,  and 
the  law  casts  on  the  debtor  the  duty  to  pay  forthwith, 
or  execution  may  at  once  issue.'*     [Williams,  J.     The 
94Ah  section  of  the  9  &;  10  Vict.  c.  95,  shews  that  the 
terms  "  order  for  the  payment  of  money,"  and  "judg- 
ment,'' are  used  synonymously.]     The  practice  of  the 
court  requiring  a  notice  to  be  served,  and  the  plaintiff 
having  sustained  damage  from  the  defendant's  negligence 
in  preparing  it,  the  latter  surely  must  be  responsible. 


198  EA8TBA  TERM, 

1852.  Cowling,  in  reply.    The  alignment  on  the  part  cf  the 

""eobiksok      plaintiff  fails,  unless  there  is  a  distinction  between  a 
*•  judgment  and  an  order  for  the  payment  of  the  debt, — 

which  s.  94  shews  there  is  not.  The  judgment  would 
be  incomplete^  unless  it  went  on  to  order  the  times  of 
payment^  where  the  judgment  is^  to  pay  by  instalments. 
If  the  notice  is  required  only  by  the  practice  (tf  the 
court,  the  omission  to  serve  it^  or  an  erroneous  notice, 
is  at  the  most  an  irregularity^  which  might  give  the 
party  a  right  to  apply  to  set  it  aside,  but  clearly  no  cause 
of  action. 

Cur,  adv.  mtU, 

Jervis^  C.  J.^  now  delivered  the  judgment  of  the 
court: — 

The  question  in  this  case  is  raised  by  general  demurrer 
to  the  declaration^  which  contains  two  counts, — the  first 
of  which  is  founded  upon  a  misfeasance,  the  second 
upon  a  nonfeasance  of  the  defendant's  alleged  duty* 

It  will  be  convenient  to  consider  the  second  count 
first;  for,  that  raises  the  question  of  duty  common  to 
both  counts,  unincumbered  by  other  counts. 

That  count,  after  I'eferring  to  the  judgment  and  order 
set  out  in  the  first  count,  avers  that  it  became  the  doty 
of  the  defendant,  as  clerk  of  the  court,  to  prepare  a 
notice  in  writing  of  such  order,  to  the  intent  that  the 
same  might  be  delivered  or  transmitted  to,  or  left  for, 
the  plaintifi^,  as  the  defendant  in  that  cause,  and  to  take 
care  that  no  execution  should  issue  out  of  the  court 
founded  upon  the  said  judgment  and  order,  without 
such  notice  having  been  first  prepared  and  made  out. 
It  then  alleges  that  the  defendant  did  not  prepare  auch 
notice,  and  that,  through  the  mere  negligence  and 
breach  of  duty  of  the  defendant,  the  plaintiff  did  not 
receive  any  notice  of  the  order,  and  was  wholly  ignorant 
of  the  making  thereof,  by  reason  whereof  he  ne|^6cted 
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pay  the  instalmentB  of  the  debt^  and  certain  conse-  1852. 

quences  followed  of  which  he  complains.  Bobikbok 

The  aU^ation  of  duty  in  this  count  is  not  a  matter  of  ^' 

^^▼erment  and  proof.    To  make  the  defendant  liable^  he 


iust  hsLve  omitted  to  perform  some  legal  duty.  The 
9  .&  10  Vict.  c.  95^  imposes  no  such  duty^  in 
the  27th  section^  referred  to  by  the  plaintiff's 
lunael^  being  confinied  to  the  issuing  of  summonses^ 
^arrants^  precepts^  and  writs  of  execution ;  and  the  92nd^ 
i,  and  95th  sections^  which  impower  the  judge  to 
payment  by  instalments^  and  define  the  mode  of 
^proceeding  for  the  recovery  of  the  debt^  being  silent 
ipon  the  subject.  But  it  is  said  that  the  new  orders, 
clause  114,  cast  this  burthen  upon  the  county-court 
^^erk^  because  '^all  orders  for  payment  of  money  or 
^30Bt8^  or  both,  shall  in  all  cases  be  served  by  the  high- 
^fcailiff  of  the  home  court/'  &c. ;  and,  as  the  clerk  is  the 
f>roper  officer  to  make  out  all  documents  to  be  served  by 
;he  high-baiUff,  the  duty  of  making  a  copy  of  this  order, 
Tor  service,  is  cast  upon  the  county-court  clerk.  In 
^ur  opinion,  this  order  has  no  such  operation :  it  doed 
lot  enlarge  the  duties  of  the  county-court  clerk  beyond 
;he  provisions  of  the  act  of  parliament,  but  was  framed 
lerely  for  the  purpose  of  pointing  out  by  whom  the 
^rvice  was  to  be  made  of  orders  which  required  service 
ly  the  provisions  of  the  act  of  parliament,  or  by  the 
ice  of  the  court.  As,  in  the  construction  of  the 
rormer  rules,  it  was  holden  that  the  word  *'  judgments'' 
rule  14  did  not  make  it  necessary  to  serve  a  copy  of 
judgment;  so,  here,  these  orders  are  not  a  judicial 
^exposition  of  the  statute,  but,  assuming  thi^t  certain 
^orders  for  the  payment  of  money  and  costs  may  require 
VBervice,  say  that  such  service  shall  be  made  by  the  high- 
^fcailiff  of  the  *home  court. 

But  it  may  be,  that,  without  express  enactment,  and 
rithout  reference  to  the  new  rules,  the  order  ought  to 


202  EASTER  T£KM, 

1852. 


6ledstan£s  and  Others  v.  Allen  and  Another. 

May  9. 

By  a  charter-  IBOYER  for  1000  baskets  of  sugar,  2000  bags  of 

Btip^ktedtiSat  ®^^^g*"^>  1^  puncheons  of  rum,  20  cases  of  mace,  50  cases 
the  ship  should  of  uutmcgs,  100  cases  of  spices,  2000  bags  of  rice,  and 

proceed  to  o                  # 

Penaug.and  10,000  bundles  of  rattans,  of  the  value,   to   wit,  of 

there  load  a  -i  /\  nrm/ 

foil  and  com.  1^^^^^^*- 

piete  cargo  of  The  defendants  pleaded  not  iruilty,  and  not  possessed. 

legal  merchan-  .          *^                        o        ^^                   x- 

disc  from  the  The  following  case  was  stated  for  the  opinion  of  the 

tor»,and  pro-  couTt,  by  couscut  of  the  parties,  pursuant  to  the  8  &  4 

oeed  therewith  w.  4,  c.  42,  under  a  judge's  order. 

toLondon,and  *            '                   "^      ® 

there  deliver  The  plaintiffs  arc,  and  in  the  years  1847  and  1848 

'^mT^T  were,   the    partners    in  and    constituted   the  firm  of 

freight  "a  Glcdstaucs  &  Co.,  Carrying  on  business  in  the  dty  of 

Imnpsamof  ^            .r      o                                                    ^ 

2800^.  infoiiof  London  as  merchants.     The  defendants  were  in  the 

Atthclndof  years  1847  and  1848  the  owners  of  the  ship  Lalla 

J^**^the  "^^^^^^^     ^  ^^°^  ^^^  y^^^>  George  Stuart  and  Stuart 

following  Heriot  carried  on  business  as  merchants  in  Fenang, 

dause.— **  Tike 

captain  to  si^m  uudcr  thc  firm  and  style  of  Stuart  &  Co.     The  said 

hiiu  of  lading  (jeQwe  Stuart  was  then  resident  in  London,  where  he 

at  anjf  rate  of  ^                                                                                    * 

freight,  without  carried  on  business  as  a  merchant,  under  the  firm  and 

prejudice  to  \       i»  r^              «              o    r^ 

this  charter.  style  of  George  Stuart  &  Co. 

ik^St'^  On  the  18th  of  Jime,  1847,  the  said  George  Stuart, 

the  billa  of  by  and  under  the  name  of  his  said  firm  of  Greoree  Stuart 

lading  of  part 

of  thc  cargo  to  &  Co.,  and  as  agent  for  Stuart  &  Co.  of  Fenang,  entered 

l^fany."''''  into  a  charterparty  with  the  defendant  John  M'Cutcheon, 


Under  this     for  himself  and  the  other  defendant  Edward  Allen, 

charterparty, 

the  charterers    owncrs  of  the  Lalla  Rookh,  of  which  the  following  la  a 

shipped  at  ^w>,*v 

Peiiang  goods     ^^Pj  • 
at  their  own, 

for  which  the  detain  rig^ned  hills  of  lading  at  a  certain  specified  rate  of  frnght.  The  goodi 
so  shipped  were  consigned  for  sale  to  the  plaintiflb,  the  correspondents  of  the  ohartenn 
in  London,  who  were  under  a  general  engagement  to  honor  hills  drawn  upon  them  fay  the 
cfaarterersy  upon  the  iSuth  of  ooosignmentB  to  he  made  to  meet  them,  and  who  were  hurg^ 
in  advance  at  the  time  of  the  shipment  in  question : — 

Held,  that  the  owners  had  a  lien  upon  the  goods  for  the  entire  lump  freight. 


y 
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"  London^  18th  June,  1847.     It  is  this  day  mutually        1852. 
«^gTeed  between  John  M^Cutcheon,  Esq.,  owner  of  the    glkdbtahbT 


ship  or  vessel  called  the  Lalla  Rookh,  A.  1,  W.  H.  ^' 

aines,  master,  of  the  measurement  of  350  tons,   or 

"^liereabouts,  now  lying  in  London,  and  Messrs.  Greoi^  Charterparty 

Stuart  &  Co.,   of   London,  merchants,  as  agents   for 

.  Stuart  &  Co.,  of  Fenang :     That  the  said  ship, 

tight,  staunch,  and  strong,  and  every  way  fitted 

or  the  voyage,  shall,  with  all  convenient  speed,  sail  and 

;f  Toceed  to  Fenang  (after  discharging  her  cargo  of  coals 

^t  Aden),  or  as  near  thereunto  as  she  may  safely  get, 

^9uid  there  load  firom  the  factors  of  the  said  merchants  a 

:fiill  and  complete  cargo  of  legal  merchandise  not  exceed- 

^sng  what  she  can  reasonably  stow  and  carry  over  and 

shore  her  tackle,  provisions,  and  furniture ;  and,  being 

loaded,  shall  therewith  proceed  to  London,  or  as  near 

hereunto  as  she  may  safely  get,  and  deliver  the  same  on 

paid  freight  as  follows,  viz.  a  lump  sum  of  2800/. 

full  of  all  chaiges :     The  cargo  to  be  brought  to  and 

firom  alongside  at  the  expense  and  risk  of  freighteris 

^ihe  act  of  God,  the   Queen's  enemies,   restraints  of 

l^nrinoes  and  rulers,  fire,  and  all  and  every  other  dangers 

accidents  of  the  seas,  rivers,  and  navigation,  of  what- 

er  nature  and  kind  soever  during  the  said  voyage, 

Always  excepted) ;  400/.  on  account  of  fireight  to  be  paid 

:an  cash  on  arrival,  and  remainder,  on  unloading  and 

bright  delivery  of  the  cargo,  by  approved  bills  at  two 

janonths  following;   cash  for  the  disbursements  of  the 

to  the  extent  of  200/.  to  be  advanced  firee  of  inter- 

and  commission,  and  deducted  from  the  freight: 

:^Drty-five  running  days  are  to  be  allowed  the  said  mer- 

^^hant  (if  the  ship  is  not  sooner  dispatched)  for  loading 

wskd  to  discha^e  in  any  dock  the  fireighters  may  appoint, 

mad  ten  days  on  demurrage  over  and  above  the  said  lay- 

"Sng  days,  at  6/.  per  day :  Penalty  for  non-performance  of 
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1852.       this  agreement,  2800/.      It  ia  underatood    that  the 
GLSDBTAifsr  ^^S^^^^  cure  to  pay  all  port-chargea  at  Penang.     The 
^*  captain  to  sign  bills  of  lading  at  any  rate  ofjreighi,  wUh^ 

atU  prejudice  to  this  charter.  In  the  event  of  a  less 
freight,  the  bills  of  lading  of  part  of  the  cargo  to  be  filled 
up  for  loss,  if  any.  A  commission  of  5  per  cent,  to  be 
allowed  to  charterer's  agents  at  Penang. 

"  Witness,  (Signed)    "  G.  Stuart  &  Co. 

''  James  Dawson.^'  ''  John  M'Cutdieon.'' 

The  Lalla  Bookh  arrived  at  Penang  on  the  8rd  of  Feb- 
ruary, 1848,  and  was  there  laden  with  a  fall  cargo,  the 
greater  part  of  which  was  shipped  by  Stuart  k  Co.,  and 
the  residue  by  other  merchants  at  Penang.  The  goods 
so  shipped  by  Stuart  &  Co.  were,  818  bags  and  680  bas- 
kets of  sugar,  64  puncheons  of  rum,  1612  bags  of  rice, 
81  cases  of  spices,  and  a  quantity  of  bundles  of  rattans 
for  stowage.  Of  the  sugars  and  rum,  part  was  the  pro- 
perty of  Stuart  &  Co.,  having  been  grown  on  their  own 
estates,  or  purchased  by  them,  and  the  remainder  was 
the  produce  of  estates  under  their  management. 

The  spices  were  the  produce  of  a  plantation  called 
''  Scotland,''  three  fourths  of  which  belonged  to  Mr. 
George  Stuart  individually  as  owner,  and  the  remaining 
fourth  to  a  Mr.  Spicer.  The  three  fourths  of  tlie  said 
plantation,  with  the  live  and  dead  stock  thereon,  belong- 
ing to  Mr.  Stuart  were  mortgaged  to  Gledstanes  8c  Ca, 
as  hereinafter  mentioned.  The  spices  from  this  estate 
forming  part  of  the  Lalla  Rookh's  cai^,  were  gathered 
and  collected  previously  to  the  date  and  execution  of  the 
mortgage. 

For  that  portion  of  the  cargo  of  the  Lalla  Bookh 
which  was  shipped  by  Stuart  &  Co.,  bills  of  lading  were 
made  out  and  signed,  which  were  all  ( mutatis  mutandis 
as  to  the  description  of  the  goods)  in  the  foUowing 
form: — 
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''Shipped  in  good  order  and  well  condi-        1852. 
tioned,  by  Stuart  &  Co.,  Fenang,  in  and.  oiaDBTAiiw 
upon  the  good  ship  or  vessel '  Lalla  Bookh/  •• 

whereof  is  master  for  this  present  voyage, 
».  A.         Haines,  now  lying  in  the  harbour  of  Penang,  sm  of  lading. 
:^lOBisxiT8k  and  bound  for  London,  viz.  110  baskets 
puNCHxoHB.  j^uacovado  sugar,  weighing  net  272  peculs, 
8  puncheons,  800  gallons  rum,  30  per  cent, 
over  proof,  being  marked  and  numbered  as 
in  the  mai^in,  and  are  to  be  delivered,  in 
the  like  good  order  and  well  conditioned,  at 
"ftJie  aforesaid  port  of  London   (the  act  of   God,   the 
^n's  enemies,  fire,  and  all  and  every  other  dangers 
id  accidents  of  the  sea,  rivers,  and  navigation,  of  what- 
rver  nature  and  kind  soever  excepted)  unto  order  or  to 
paying  freight  for  the  said  goods,  at  the  rate  of 
(•  5#.  per  ton  of  20  cwt.  for  sugars,  and  per  two  pun- 
^i^eons  &at  rum,  with  average  accustomed.    In  witness 
^^rrherec^  I  the  said  master  of  the  said  ship  have  afi&rmed 
three  bills  of  lading,  all  of  this  tenor  and  date,  the 
of  which  bills  being  accomplished,  the  others  to 
■■tmiil  Toid.    Dated,  in  Penang,  6th  April,  1848. 

(Signed)     "W.  H.  Haines.'^ 
''  Weight  and  contents  imknown.^' 
These  bills  were  indorsed  by  Stuart  &  Co.,  and  trans- 
::Kiutted  by  them  to  Oledstanes  k  C!o.,  in  a  letter  of  the 
laoth  of  April,  184a 

The  remaining  portions  of  the  cargo  of  the  ''  Lalla 
IXtookh^'  not  shipped  by  Stuart  &  Co.,  but,  as  before 
^Koaentioned,  by  other  merchants  at  Penang,  were  respect- 
^S.Tely  made  deliverable  to  order ;  and  the  bills  of  lading 
^Eor  these  shipments  were  indorsed  by  the  respective 
^^hippers,  and  transmitted  to  different  consignees   in 


The  ''Lalla  Bookh ''  sailed  from  Penang  on  the  11th 
f  April,  1848,  and  arrived  safely  in  London  on  the  11th 
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1852.        of  September^  1848.     On  her  arrival^  the  plaintiffs 
^LKDiTiirEs     (G^ledstanes  k  Co.)  claimed  the  goods  oonsigiied  or  de- 


.  *•  liverable  to  them  under  the  several  bills  of  lading  so 

indorsed  to  them  as  before  mentioned^  and  which  they 
held^  offering  at  the  same  time  to  pay  the  fireight  in 
respect  thereof  according  to  the  rates  specified  in  the 
bills  of  lading  respectively. 

The  defendants^  however^  refused  to  deliver  the  goods, 
or  any  part  of  them,  on  payment  of  such  fireight ;  insist- 
ing that  they  had  a  lien  on  all  the  goods  shipped  by 
Stuart  &  Co.,  and  consigned  to  Gledstanes  &  Co.,  for  so 
much  of  the  2800/.  (being  the  amount  of  the  chartered 
freight)  as  the  freight  to  be  received  on  the  goods  ship* 
ped  by  other  parties  should  be  insufficient  to  cover. 
This  right  of  lien  the  plaintiffs  deny. 

The  amount  of  freight  payable  in  the  whole  upon  the 
bills  of  lading,  was  1909/.  Os.  6d. 

The  reAisal  by  the  defendants  as  above  mentioned  to 
deUver  the  goods  to  the  plaintiffs,  was  the  allied  con- 
version for  which  this  action  was  brought. 

In  November,  1847,  Gledstanes  Sc  Co.  agreed  with  the 
said  Greorge  Stuart,  that  they  would  become  the  agents 
and  correspondents  of  Stuart  &  Co.,  and  would  take  up 
the  bills  drawn  by  that  firm  on  the  said  Geoi^  Stoart, 
and  then  running;  and,  in  pursuance  of  this  arrange- 
ment, Gledstanes  &  Co.  wrote  and  sent  to  Stuart  &  Co. 
a  letter,  dated  the  24th  of  November,  1847,  of  which 
the  following  is  a  copy : — 

''  London,  24th  November,  1847. 

^'  Messrs.  Stuart  &  Co.,  Penang, 

'^  We  have  great  pleasure  in  opening  cones 
with  your  firm,  under  the  circumstances  and  upon 
terms  which  wiU  be  explained  to  you  more  at  length  b; 
our  mutual  friend,  and  your  partner,  Mr.  George 
Time  will  not  allow  of  our  doing  more  upon  this 
aion  than  express  a  hope  that  a  correspondence  th 
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opened  may  prove  satisfactory  to  us  both :  and^  entertain-        1852. 
ing  the  high  opinion  we  do  of  our  friend,  we  rely  upon  his     olemtaitm 
:arepre8entation  that  you  will  make  us  large  and  regular  ^• 

^lipments  of  produce,  to  our  consignments;  in  consider- 
ation of  which  we  are  this  day  placing  a  credit  in  your 
favour  with  our  friends  Allan,  Deffell,  &  Co.,  for  the 
vnonthly  shipments  to  you  of  20  chests  opium,  commenc- 
'i.ng  from  the  24th  of  January,  for  the  cost  of  which  they 
^^riU  reimburse  themselves  by  drawing  upon  us  on  your 
suxsount.  We  also  agree  to  your  drawing  upon  us  direct 
for  the  amount  you  may  have  occasion  to  pass  upon  us 
for  remittance  to  the  various  parties  in  this  country  who 
-vre  understand  are  shippers  to  your  consignment. 

(Signed)      ''  Gledstanes  &  Co.'' 

On  the  7th  of  February,  184A,  Stuart  &  Co.  replied 
-t^  this  communication,  in  a  letter  from  which  the  fol- 
1  owing  is  an  extract  of  so  much  as  is  material  to  this 


"  Penang,  7th  February,  1848. 
''  Messrs.  Gledstanes  &  Co.,  London. 
''  By  the  January  mail,  we  had  the  pleasure  to  receive 
our  esteemed  &vour  of  the  24th  November,  advising 
arrangement  you  had  made  with  our  senior  Mr. 
^jreorge  Stuart,  for  the  management  of  our  business  in 
IKiondon^  which  we  are  happy  to  confirm,  and  trust  it 
^^ill  be  mutually  satisfactory. 

'*  The  months  of  October,  November,  and  part  of  De- 
^sember,  are  our  rainy  season,  during  which  our  sugar 
perations  are  necessarily  limited ;  and  our  shipments  of 
his  article  lately  have  not  therefore  been  quite  so  large : 
at  you  may  rest  assured  of  our  ability  to  make  good 
he  representations  made  by  Mr.  Stuart,  of  which  he 
as  made  us  acquainted;  while,  at  the  same  time,  we 
^hall  have  ere  long  the  produce  of  the  Gt)lden  Ghrove, 
SSaing  Leong,  and  Krean  estates,  and,  at  the  end  of  the 
,  that  also  of  the  Taggile  estate,  now  shipped  by  one 
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1852.  of  our  neighbours.  We  shall,  iu  fact,  with  the  same 
(iLEDSTAXEs  cxpeudlturc^  have  nearly  double  the  quantity  o£  produce, 
Wc  obsen'e,  that,  on  the  faith  of  our  making  OQiurtant 
shipments  of  our  produce,  you  have  authorised  ua  to 
draw  on  you  for  remittances  we  may  require  to  make  to 
our  consigning  friends  in  England,  and  that  you  had 
established  a  credit  mth  your  friends  Allan^  Deffell,  & 
Co.^  for  the  monthly  shipment  to  us  of  twenty  cheats  of 
opium ;  all  of  which  is  satisfactory. 

(Signed)     "  Stuart  &  Co." 

V 

In  the  meantime,  on  the  28tli  of  January,  1848, 
Glcdstancs  &  Co.  wrote  and  sent  to  Stuart  k  Co.  a 
letter  of  which  the  following  is  a  copy : — 

"  London,  January  28,  1848. 

'^  Messrs.  Stuart  &  Co.,  Penang, 

"We  had  this  pleasure  on  the  18th  ult.,  and  we  have 
now  to  announce  to  you  the  departure  of  the  *  Success,' 
which  vessel,  as  Mr.  Stuart  may  probably  have  advised 
you,  has  been  chartered  by  him  to  load  home  from  Pe- 
nang.  We  gave  you  memorandum  of  sale  of  your  sun- 
dry consignqients  to  hand  at  our  last  sale,  and  since  that 
time  nothing  additional  has  reached  us.  In  the  interval 
that  has  elapsed,  we  have  made  up  accountraales, — the 
results  of  which  are  ^  ruinous  that  w^'fitfd-  ourselves 
most  unexpectedly  brought  under  a  very  serious  advance. 
When  taking  his  position,  as  represented  by  Mr.  Stuart,, 
we  did  not  anticipate  being  inconvenienced  at  all ;  h 
having  valued  his  available  securities,  when  he 
account,  at  such  a  rate  as  would  have  kept  us  firee  fro: 
cash  outlay.  Under  these  circumstances,  we  naturall; 
feel  considerable  anxiety ;  and  ^t  has  been  with  extrem 
pain  that  we  have  pressed  upon  our  Mend  the  necessit; 
of  liis  suspending  operations  through  your  Gla^go 
connexions  for  the  present,  as  well  as  that  he 
give  us  some  approved  security  to  cover  our  claim,  whic 


i 
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stimatiiig  your  future  remittances  by  those  we  have        1852. 

ready  received,  and  even  allowing  for  some  improve-     gledstanm 

ent   in  value)  will,  in  the  course  of  three  or  four  ^' 

3nth8,  reach  some  most  unmanageable  amoimt.     We 

giet  to  say  Mr.   Stuart's  precarious  state  of  health 

ndera  our  difficulty  the  greater ;  for,  we  are  naturally 

erse  to  trouble  him  with  our  gloomy  views  of  the  po- 

ion  and  prospects  of  the  account,  which,  judging  by 

B   operations  of  last  mail,  cap  only  get  worse  and 

nrse  ;  for,  it  is  quite  clear  that  the  20,000/.  of  invoices 

u  then  sent  per  Minerva  ii^ill  not  nearly  cover  the 

1b  you  drew  at  the  same  time.     We  rely  nciuch  upon 

lat  you  may-  be  doing  meanwhile ;  for,  Mr.   Stuart 

9ure9  us  that  he  laid  his  position  before  you  in  Sep- 

mber  and  October,  tfbd  called  loudly  upon  you  for  aid, 

r  otherwise  he  cannot  give  us  security  fo;  tirhat  we 

kve  already  done ;  and  there  wiU  be  no  alternative  for 

\,  bowever  painful  to  us  such  a  course  would  undoubt- 

ly  be,  but  to  bring  our  connexion  with  your  firm, — to 

hieh,  judging  by  his  representations,  we  looked  forward 

Lth  such  Uvely  satisfaction,— to  an  abrupt  termination ; 

ider  which  lamentable  probability,  you^vili  of  course 

Mtain  £rom  drawing-  one  farming  upon  us  until  you 

ear  fbrther,  and  more  favourably  'from  us. 

(Signed)    \^  Gledstanes  &  Co/' 

On  the  8th  of  March,  Stuart  &  Co.  replied  to  the 

.J 

bove,  by  a  letter,  of  which  the  following  is  a  copy : — 

•    -  ■    .   > 

''  Penang,  8th  March,  1848. 
^'  Messrs.*  Gledstanes  &  "Co. 

''We  h'aVe  to^clay,  by  the  arrival  of  the  mail,  been 
ut  in  possessioki  of  your  fevour  of  the  22nd  of  January, 
nd  regret  to  find  thiat  the  present  state  of  the  sugar 
oarket,  and  the  position  of  our  accounts  with  you,  have 
nduced  you  to  withdraw  in  some  measure  the  con- 
idence  you  seem  inclined  to  repose  in  us.     We  observe 

p2 
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1852.        by  this  letter  also^  that  you  do  not  wish  iib  to  draw  upon 
aLBDBTAm"  jo^  9  ^^^f  ^  ^^^^  would  compel  us  to  withhold  a  part  of 
^*  the  shipping  documents  of  the  cargo  per  British  Isle^ 

we  have  thought  proper  in  this  instance^  particularly  as 
the  amount  is  small^  to  allow  our  advices  to  go  forward 
as  they  are^  trusting  that^  before  this  reaches  you,  cir- 
cumstances may  have  occurred  to  place  our  affairs  with 
you  in  a  more  favourable  point  of  view.  We  must  ad- 
mit that  the  balance  against  us  is  a  heavy  one^  and  that 
we  had^  with  the  view  of  perfecting  our  sugar  estates, 
been  induced  to  draw  more  heavily  than  we  would  have 
done^  could  we  have  suspected  even  that  such  a  crisis 
was  at  hand ;  but  we  must  beg  leave  to  state,  at  the 
same  time,  that  these  estates  are  consequently  so  much 
more  valuable ;  and  we  know,  moreover,  that  we  can 
produce  good  Muscovado  stigar,  the  quality  of  which  is 
daily  improving,  at  $2^  per  pecul,  and  rum  83^  over 
proof,  at  25  cents  per  gallon, — prices  lower  even  than 
those  now  ruling  in  London,  low  as  they  now  are.  We  t 
find,  in  fact,  that  the  estates  now  in  operation  (making  ^ 
sugar)  will  pay  the  expenses  of  aU  the  others  now  in  pro-  - 
gress,  even  at  the  present  low  price.  And,  in  ho 
much  better  position  will  we  be  in  a  few  months  henoe^ 
when  these  other  estates  are  making  sugar  also  !  W 
are  aware  of  the  prejudice  that  now  exists  against 
estates ;  and,  in  what  we  have  stated,  we  have  taken  th< 
most  gloomy  view  of  the  matter.  We  cannot  but  thin 
that  the  price  of  sugar  must  improve, — ^which  seems  to 
be  the  opinion  of  every  one  acquainted  with  the  cost  of 
production  in  the  island  of  Mauritius,  Bengal,  and 
throughout  the  world  generally  :  audit  would  have  beea 
better,  we  think,  had  you  waited  another  month  or  two, 
before  taking  steps  which  cannot  but  be  highly  inju- 
rious to  our  interests  with  our  consigning  friends  in  QretA 
Britain,  and  lead  to  much  inconvenience  here.  We 
have  no  doubt  but  that  our  Mr.  Stuart  will  be  inclined  to 
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meet  your  wishes  in  regard  to  giving  security,  so  far  at 
least  as  lies  in  his  power :  but,  surely,  now  that  we  have 
seen  the  worst  of  the  most  extraordinary  crisis  that 
ever  shook  the  commercial  world,  there  is  no  occasion 
£>r  resorting  to  such  extremities.  Our  debt  to  you  now 
^will,  we  think,  with  all  our  drafts  to  this  date,  be 
«bout je50,000    0    0 

''To  meet  which,  you 
laTe  our  policies  on  the 
Samuel    Smith    to    the 

tent  of,  say  .  18,000    0    0 

''  And    our    shipments 

Bowes  of  Stretham, 

!3finerva,     Owalior,     and 

Ttritish  Isle,  will,  we  are 

sure,  give    .  .     22,000    0    0=40,000    0    0 


Leaving  our  debt  to  you,  sup- 
you    make   no  further   ad- 
"^rances,  about  .... 


£10,000    0    0.'* 


By  an  indenture  dated  the  11th  of  March,  1848,  made 
"Sietween  the  said  G^rge  Stuart  of  the  one  part,  and  the 
fiidividuals  composing  the  firm  of  Oledstanes  &  Co.  of  the 
^yther  part, — after  reciting  that  the  said  George  Stuart 
^was  seised  of  three-fourths  of  the  said  Scotland  planta- 
tion, firee  from  incumbrances  except  a  mortgage  therein- 
after mentioned,  and  also  of  three-fourths  of  the  cattle, 
plantation  implements  and  utensils,  and  other  live  and 
dead  stock  thereon ;  and  that  Oledstanes  &  Co.  had  made 
divers  advances  of  money,  and  had  become  under  liabil- 
ity for  the  said  Oeorge  Stuart  and  the  said  firm  of  Stuart 
fc  Co  ^  by  drawing,  accepting,  or  indorsing  bills  of  ex- 
change on  his  or  their  account,  and  by  guaranteeing  to 
the  said  Messrs.  Allan,  Deffell,  &  Co.,  and  other  persons, 
payment  of  moneys  and  advances  in  goods  or  bills  made 
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or  to  be  made  for  or  on  account  of  the  said  Cteorge 
Stuart  or  the  said  firm  of  Stuart  k  Co. :  and  that  it  waa 
probable  that  the  said  Greorge  Stuart^  or  the  qfdd.finii  <3i 
Stuart  &  Co.^  or  both  of  them^  might  beoQm0  li&bl^  to. 
the  said  Gledstanes  &  Co. ;  and  i)i  order  to  vbcqxe  .the 
money  which  should  from  time  to  time  become  due  from 
the  said  George  Stuart^  or  the  said  firm  of  Stuart  &  Co., 
on  balance  of  account^  or  by  any  ways  or  means  what- 
soever, the  said  George  Stuart  had  agreed  to  execute  to' 
Gledstanes  &  Co.  a  mortgage  of  his  said  shares  of  the 
said  plantation,  estate,  effects,  and  premises,  in  manner, 
and  with  the  powers  and  authorities  thereinafter  ex- 
pressed,— it  was  witnessed,  that  the  said  George  Stuart 
did  grant,  release,  and  assign  unto  the  said  Gledstanes 
&  Co.  his  three-fourths  of  the  said  plantation ;  and  also 
three  undivided  fourth  parts  of  and  in  the  cattle,  live 
and  dead  stock,  implements,  and  utensils  whatsoever  in 
and  upon  the  said  plantation  or  estate,  or  any  part  or 
parts  thereof.  To  hold  the  same,  subject  to  redemption 
on  payment  of  all  moneys  due  or  to  become  due  by 
George  Stuart,  or  Stuart  &  Co.,  to  Gledstanes  &  Co. 

Previously  to  the  8th  of  March  and  the  shipments  by 
the  Lalla  Bookh  as  aforesaid,  in  pursuance  of  and  in 
accordance  with  the  agreement  entered  into  between  the 
plaintifiB  and  the  said  George  Stuart,  as.  shewn  in  the 
correspondence  hereinbefore  set  forth,  Sjbuait  ^  Co.  had 
shipped  produce  from  Penang  to  Gledstanes  &  Co.,  and 
Gledstanes  &  Co.  had  taken  up  bills  drawn  by  Stuart  & 
Co.,  either  against  the  produce  so  shipped,  or  on  the 
general  account  of  Stuart  &  Co.,  on  the  faith  of  expected 
consignments. 

Gledstanes  &  Co.  had  also,  previously  to  the  shipments- 
by  the  Lalla  Rookh,  sold  or  disposed  of,  as  well  th^ 
consignments  made  by  Stuart  &  Co.  to  the  said  Qeorg^ 
Stuart,  and  by  him  handed  over  to  them,  as  those  sub* 
sequently  received  by  them  directly  from  Stuart  &  Co. ; 
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Glkdstanks 


V. 

Allkn. 


lut  the  sales  had  realized  less  than  the  aggregate  amount  1852. 
€>f  the  drafts  of  Stuart  &  Co.  paid  by  Gledstanes  &  Co. 
€}n .  their  account  under  the  agreement  or  arrangement 
1)efore  mentioned;  and^  at  the  time  of  the  shipments  by 
the  Lalla  Bookh,  Stuart  &  Co.  were,  and  had  conti- 
nued from  thence  to  be,  and  still  were,  indebted  to  Olcd- 
stanes  &  Co.  in  a  sum  amounting  to  at  least  10,000/. 

The  question  for  the  opinion  of  the  court  is, —whether  Question. 
Gledstanes  &  Co.,  the  plaintiffs,  were  entitled  to  the  de- 
livery of  the  goods  shipped  by  Stuart  &  Co.,  and  con- 
signed to  them  as  aforesaid,  on  payment  of  the  freight 
for  such  goods  according  to  the  rates  specified  in  the 
bills  of  lading  respectively. 

If  the  court  should  be  of  opinion  -  that .  they  were  so 
entitled)  then  the  defendants  were  to  withdraw  their 
pleas,  and  final  judgment  was  to  be  entered  up  for  the 
plaintiffs  for  Is.  damages,  and  40^.  costs.  If  the  court 
should  be  of  opinion  that  the  plaintiffs  were  not  so  en- 
titled)  then  a  nolle  prosequi  was  to  be  entered  by  the 
plaintiffs. 


Channell,  $er}t,  (with  whom  was  Montague  Smith), 
for  th^  plaintiffs,  (a)  Admitting  that  the  plaintiffs, 
claiming  title  to  the  goods  under  Stuart  ft  Go/,  the  ship- 
pofs,  could  only  take  them  subject  to  the  charges  thereon 
fi^.Jwhieh  Stuart  &  Co.  were  liable,  the  question  is,  whe^ 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
plaintiffs  were,—"  That  the  de- 
fendants, as  owners  of  the 
Lalla  Rookh,  had  no  right  of 
lien  npon  the  goods  specified 
in  the  bills  of  ladin^if,  except 
for  the  freight  therein  also  spe- 
cified: ^that  the  bills  of  lading 
oontained  no  reference  to  the 
cluurterparty,  and  were  aii  en- 
gagement io  deliver  the  goods 


on  payment  of  a  specific  rate  of 
freight:  that,  by"  the  special 
terms  of  the  cliarterparty,  the 
defendants  had  not  the  right  of 
lien,  even  a^^ainst  the  charter- 
ers :  and  that,  even  if  such  lieu 
conld  have  attached  upon  goods 
the  property  of  Stuart  &  Co., 
ypt,  the  goods  being,  as  appears 
npon  the  case,  the  property  of 
the  plaintiffs,  no  such  right 
could  avail  against  them." 


/ 
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1852.        ther  they  are  subject  to  a  lien  beyond  the  freight  stipa- 

^lbdstaweT  1**^  f^^  ^y  *^®  ^'^s  ^^  lading.    No  fraud  was  committed 
''•  upon  the  ship-owners^  as  in  Grant  v.  Norway y  ante>  VoL 

X^  p.  665^  where  bills  of  lading  were  signed  for  goods 
not  shipped :  here  the  bills  of  lading  were  propeily 
signed  by  the  master^  pursuant  to  the  authority  he  had. 
[Jervis,  C.J.  The  master  had  a  qualified  authority : 
he  was  bound  to  cover  the  whole  amount  of  freight  sti- 
pulated for  in  the  charterparty.  Cresswell,  J.  No 
doubt^  the  owners  looked  to  a  lien  upon  some  portion  of 
the  cai^  for  the  chartered  freight.]  For  any  porticRi 
of  the  chartered  freight  not  covered  by  the  bills  of  lading, 
they  must  be  taken  to  have  intended  to  trust  to  the  per* 
sonal  security  of  the  shippers.  The  case  in  many  re- 
spects resembles  that  of  Small  v.  MoaieSy  2  M.  &  Scott, 
674,  9  Bingh.  574.  But  there  the  owner  by  the  char- 
terparty expressly  reserved  to  himself  a  full  and  complete 
lien  upon  the  loading  of  the  ship  for  the  entire  fr^ht. 
Here,  the  effect  of  the  contract  is,  to  reserve  the  owners' 
remedy  against  the  charterers,-*  discretion  being  gi«n 
to  the  master  to  sign  bills  of  lading  at  any  rate  of  fi^eight, 
without  prejudice  to  the  charterparty.  [Jervis,  C.  J. 
The  master,  in  signing  bills  of  lading,  is  the  agent  of  the 
charterers,  with  the  consent  of  the  owners,  who  authorise 
him  to  sign  them  so  as  not  to  prejudice  their  daim  for  the 
limip  freight.]  In  some  sense  the  master  is,  no  doubt, 
agent  for  both.  The  case  states  that  Stuart  &  Co.  were 
not  the  shippers  of  the  entire  cargo.  {Jervis,  C.  J.  I 
incline  to  think  the  intention  of  the  parties  was,  that  no 
bills  of  lading  should  be  signed  at  all  for  the  charterers' 
goods.]  The  intention  evidently  was,  to  give  the  char- 
terers every  facility  in  parting  with  their  goods:  and 
that  is  the  most  natural  construction.  If  the  distribu- 
tion of  the  freight  left  any  part  of  the  2800/.  uncovered, 
the  owners  rely  upon  the  solvency  of  the  charterers  for 
that.     Suppose  Oledstanes  &  Co.  had  sold  the  bills  of 
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lading?     [CressweU,  J.     That  possibly  might  give  rise 
to  a  different  question^  assiiming  that  the  bills  of  lading 
irere  transferred  bon&  fide  to  a  consignee  without  notice.] 
In  Mitchell  v.  Scaife,  4  Campb.  298^  the  ship  was  char- 
tered for  a  particular  voyage  for  a  gross  sum  by  way  of 
freight :  the  captain  signed  bills  of  lading  for  the  cargo^ 
which  was  the  property  of  and  consigned  to  a  third  per- 
90ia,  specifying  a  rate  of  freight  amounting  to  a  less  sum 
than   that  mentioned  in  the  charterparty :    and  Lord 
Ellenborough  said :  "  Upon  the  facts  proved^  I  am  of 
opinion  that  the  ship-owner  had  no  right  to  detain  the 
cargo  for  more  than  the  freight  mentioned  in  the  bill  of 
lading.     The  plaintiff  is  the  bon&  fide  indorsee  of  the 
bill  of  ladings  and^  having  paid  the  bills  of  exchange, 
must  be  taken  to  be  the  purchaser  and  owner  of  the 
cargo.     He  is  in  no  degree  connected  with  any  fraud 
upon  the  charterparty.     He  receives  the  bill  of  lading, 
by  which  the  master  agrees  that  the  goods  shall  be  deli- 
vered to  him  on  payment  of  a  certain  specified  freight. 
He  knew  that  this  is  an  instrument  which  the  master  has 
in  general  authority  to  sign^  and  he  seems  to  have  had 
no  reason  to  suspect  that  this  authority  was  not  properly 
exercised   upon  that   occasion.      Under  such  circum- 
stances^ I  am  of  opinion  that  the  owner  of  the  ship  can-' 
not  be  heard  to  aver  against  the  contract  created  by  his 
own  agent  through  the  medium  of  the  bill  of  lading.'^ 


1852. 

Glbdstavxs 

V. 
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Lush  (with  whom  was  Byles,  Serjt.),  contr^.  (a)    Small 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants,  were, — 

"That  they,  as  owners  of 
the  ship,  not  having^  demised 
the  vessel  herself,  were  enti- 
tled to  a  Fen  on  the  whole  car- 
go shipped  by  her,  for  payment 
of  the  freight  speoified  in  the 
diarterparty : 


"  That,  although,  as  between 
Stuart  &,  Co.  and  the  plaintiffs, 
the  indorsement  of  the  bills  of 
lading  for  value  might  give  the 
latter  the  right  to  have  the  goods 
at  the  rate  of  freight  specified  in 
the  bills  of  lading,  yet  this  could 
not  affect  the  right  of  the  ship- 
owner to  his  lien  for  the  char- 
tered freight,  and  would  have 
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V.  Moates  is  decisive  of  this  qaestion.  The  charteF* 
party  there  was  substantially  the  same  as  that  in  thk 
case ;  the  owners,  in  both,  expressly  reserving  their  lien 
upon  the  whole  cargo  for  the  chartered  freight.  [Ocw- 
welly  J.  The  stipulated  freight  in  Small  v.  Moaies,  was 
so  much  per  ton  per  month  :  the  master  had  no  autho- 
rity to  sign  bills  of  lading  otherwise.]  The  stipulation 
as  to  the  master^s  signing  bills  of  lading  here,  without 
prejudice  to  the  charterparty,  was  inserted  for  this  reai 
son.  The  charterparty  was  made  by  George  Stuart,  in 
London  :  it  was  at  that  time  uncertain  whether  his  firm 
at  Penang  wouM  have  goods  enough  of  their  own  to  fill 
the  ship.  This  stipulation,  therefore,  was  introduced 
with  reference  to  goods  banging  to  third  persons  which 
might  be  put  on  board  to  complete  the  cargo.  Tindal, 
C.  J.,  in  delivering  the  judgment  of  the  court*  in  Swutf 
V.  Moates,  says, — 2  M.  &  Scott,  696,—"  From  the  mo- 
ment these  articles  were  loaded  on  board,  the  lien  of  the 
defendant  (the  ship-owner)  attached  upon  them  for  the 
freight  and  other  payments  due  to  him,  under  the  ex- 
press contract  contained  in  the  charterparty.  If  the 
master  had  sold  this  cargo  of  rice  and  saltpetre  to  a  third 
person,  but  still  retained  it  in  his  possession  on  board 
the  ship,  to  be  carried  to  London,  it  is  difficult  to  state 
the  principle  upon  which  this  lien,  onc6  vested  iii  th6 
ship-owner,  should  have  become  devested  from  him  by 


the  effect  only  of  givinpf  a  right 
of  action  to  the  plaintiffs  agaitist 
Stuart  &  Co.  for  the  excess  over 
the  freight  specified  in  the  bills 
of  lading,  which  they  had  so 
been  compelled  to  pay : 

"  That,  on  the  statement  of 
the  ease,  it  appears  that  Staart 
&  Co.  were#  at  the  time  of  ship- 
menty  substantially  the  owners 


of  all  the  cargo  shipped  in  their 
names,  and  consequently  that, 
as  against  them,  under  all  the 
circumstances,  the  right  of  lien 
was  available : 

"  And  that,  as  between  Stu* 
art  &  Co.  and  the  plaintifik,  the 
bills  of  lading  were  signed  with- 
out prejudice  to  the  charter- 
party." 
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eodi  sale.     Where  goods  are  put  on  board  a  general        1852. 
ship  imder  a  bill  of  ladings  and  the  owner  of  the  ship    GLspsTAifss 
lias  by  the  charterparty  reserved  to  himself  a  lien  upon  ^* 

'the  goods  laden  on  board  the  ship  for  his  freight  due 
under  the  charterparty^  he  has  such  lien  to  the  extent 
of  the  freight  due  for  those  particular  goods  under  the 
Ixill  of  ladings  whether  the  goods  remain  the  property  of 
'the  same  person  during  the  voyage^  or  are  sold  before 
delivery  to  a  stranger :  or^.in  other  words^  the  ship-own- 
er's li^i  remains  unaltered/ whether  the  bill  of  lading  is 
indorsed  to  a  third  person  for  a  yisLluable  jX)nsideratiou, 
<nr  the  goods  are  deliverable:  to  the  original  consignee. 
.And,  upon  the  same  principle^  it  would  seem  to  follow^ 
'that,  if  the  lading  in  the  ship  belongs  to  the  charterer, 
and  such  lading  is  subject  to  the  ship-owner's  lien  for 
^he  freight  reserved  by  the  charterparty,  such  ladings  if 
it  be  sold  by  the  charterer  after  it  is  put  on  board,  would 
pass  to  the  purchaser  subject  to  the  lien  which  the  ship- 
owner had  before  the  sale.''     [Jervis,  C.  J.     If  I  put 
goods  on  board,  and  the  master  signs  bills  of  lading  for 
diem  *'  freight  paid,"  would  the  owner's  lien  for  freight 
attach  upon  them  in  the  hands  of  a  bon&  fide  assignee 
fiar  value/ without  notice?]     The  judgment  in  Small  v. 
Moates  goes  to  the  extent  of  holding  that  it  would,  if  the 
goods  were  the  property  of  the  charterer.     [Jervis ,  C.  J. 
The  point  arose,  and  was  expressly  decided,  in  Howard 
V.  Tucker,  1  B.  &  Ad.  712.     At  the  conclusion  of  the 
judgment,  Tindal,  C.  J.,  says :  "  Whatever  may  be  the 
hardship  on  either  party,  this  case  is  to  be  determined 
by  reference  to  their  strict  legal  rights ;  and,  as  it  ap- 
pears to  us  that  the  title  of  the  defendant  as  ship-owner 
to  a  lien  on  these  goods,  is  prior  in  point  of  time  to  that 
of  the  plaintiffs  as  indorsees  of  the  bills  of  lading  for  the 
purpose  of  securing  advances  made  to  the  master,  we 
think  the  defendant's  lien  <  is  to  be  preferred  to  the 
{daintiff's  title  under  the  indDrsemeni."     [Jervis,  C.  J. 
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1852.        The  intention  no  doubt  was^  that  the  billB  of  lading 
Glidstaites    b^ou^^  ^  ^  signed  as  to  give  the  owners  a  complete 
V*  lien  for  the  entire  freight.]     No  donbt.    There  is  fiur 

less  hardship  here  than  in  Small  v.  Moates,  There,  the 
plaintiffs  had  made  advances  upon  the  particnlar  goods : 
here^  the  plaintiffs  were  already  in  advance  at  the  time 
of  the  shipment ;  they  were  creditors  of  Stuart  &  Co. 
The  charterers,  in  any  view,  knew  they  were  nolatiiig 
the  contract  which  they  had  entered  into.  {^Oresswett, 
J.  It  was  impossible  to  carry  out  the  stipulation  as  to 
the  signing  of  bills  of  ladings  consistently  with  the  rest 
of  the  charterparty.]  The  charterers  had  no  right  to 
insist  upon  the  captain's  taking  on  board  goods  belong- 
ing to  third  persons^  unless  they  could  carry  out  the  sti- 
pulations they  had  entered  into. 

Channell,  Serjt.^  in  reply.    The  goods  in  question 
were  consigned  by  the  charterers  to  the  pkintifb,  with 
instructions  to  sell^  and  to  repay  themselves  the  advances 
they  had  come  under^  not^  indeed^  in  respect  of  the  par- 
ticular consignment^  but  under  the  contract  set  out  in 
the  case.     Consistently  with  that^  the  biUs  of  lading  are 
perfectly  valid  dociunents.     It  never  was  intended  that 
the  owner's  lien  should  attach  upon  each  parcel  of  goods 
shipped^  to  the  full  extent  of  the  lump  freight.    The 
very  object  of  enabling  the  master  to  sign  bills  of  lading 
at  any  rate  of  freight^  was^  to  enable  the  consignon  the 
more  readily  to  dispose  of  the  goods.   In  Small  t.  MoaieM, 
the  bills  of  lading  were  signed  for  an  amount  inconsis- 
tent with  the  charterparty.     The  shipper  knew  that  th( 
master  was  acting  without  the  scope  of  his  authority 
This  case  is  clearly  distinguishable  from  all  those  wh 
the  bill  of  lading  has  been  held  to  be  a  frand  upon  th< 
owners.    The  provision  here^  that^  *'  in  the  event  of 
less  fr^ight^  the  bills  of  lading  of  part  of  the  cargo 
to  be  filled  up  for  loss^  if  any/'  plainly  indicates  the  in— 
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tention  of  the  contracting  parties.  It  contemplates  that  1852. 
the  master  may  properly  sign  bills  of  lading  for  a  rate  of  glbbstanw" 
freight  which  would  not  afford  a  reasonable  indemnity 
for  the  full  amount  of  the  lump  freight.  In  Abbott  on 
Shippings  8th  edit.  p.  333^  it  is  said^  that,  ''  where  bills 
of  lading  to  shipper^  s  order,  or  to  or  order,  in- 
dorsed, or  by  which  goods  are  made  deliverable  to  a  con- 
signee by  name^  are  transmitted  to  him  as  security  for 
antecedent  advances^  or  to  indemnify  him  against  liabil- 
ities in  respect  of  the  particular  consignment  which  they 
represent^  they  are  evidence  of  such  a  destination  and 
appropriation  to  him  of  the  specific  goods^  as  will  vest  in 
him  a  property,  absolute  or  special^  in  them  at  the  time 
of  their  delivery  on  board,  and  so  render  the  master  re- 
sponsible to  him  for  their  loss  or  injury  :'*  Walley  v. 
Montgomerie,  3  East,  585.  That  is  a  distinct  authority 
to  shew  that  the  plaintiffs  in  this  case  were  sufficiently 
indorsees  for  value  to  entitle  them  to  claim  the  delivery 
of  the  goods  in  question  upon  payment  of  the  specific 
freight. 

Jervis,  C.  J.     I  am  of  opinion  that  the  defendants  in 
this  case  are  entitled  to  the  judgment  of  the  court.     If 
it  were  necessary  or  could  be  useful  to  enter  upon  a  dis- 
cussion of  the  various  questions  which  might  arise  upon 
the  £Eu;t8  presented  in  this  special  case,*  I  should  have 
desired  time  for  deliberation.     But,  in  the  view  I  take, 
i%  is  not  necessary,  seeing  that  we  may  shortly  dispose 
^^-i  the  matter  by  considering,  first,  in  what  relation  the 
{3ilaiiitifrs  stood  with  regard  to  Stuart  &  Co.,  the  char- 
^^^rers ;  secondly,  in  what  relation  Stuart  &  Co.  stood 
^Qwards  the  ship-owners.     It  seems,  that,  by  arrange- 
^^lent  between  the  plaintiffs  and  Stuart  &  Co.,  of  Penang, 
^lie  latter  were  to  draw  upon  the  plaintiffis'  house  in 
iLiondon,  Stuart  &  Co.  in  return  consigning  to  the  plain- 
the  produce  of  certain  estates  of  the  former  in 
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1852.        Penang^  for  sale  by  the  plaintiffs  on  account  of  Stuart  & 

QLEDBTi^^  Co., — the  proceeds  of  such  sales  to  be  set  off  against  the 

^  ^'  bills  so  drawn,  so  that  the  general  consignments  should 

AliLEV. 

cover  the  advances  from  time  to  time  to  be  made.  There 
is  nothing  whatever  to  liken  it  to  the  case  of  an  indorsee 
for  value,  who,  according  to  Howard  v.  Tucker,  1  B.  & 
Ad.  712,  would  be  in  a  better  position  than  the  shipper 
or  the  charterer.  The  relation  of  the  parties  was  in  no 
respect  altered  by  anything  that  parsed  upon  the  ship- 
ment  of  the  goods.  If,  before  the  glDods  were  put  on 
board,  Stuart  &  Co.  had  borrowed  money  upon  them, 
they  would  clearly  have  come  to  the  plaintiffs'  hands 
subject  to  that  charge.  It  seems  to  me,  therefore,  that 
the  plaintiffs  are  in  precisely  the  same  situation  as  the 
charterers  at  the  time  of  shipment.  So  long  as  the 
goods  remain  the  property  of  the  charterers,  or  of  their 
agents,  they  are  liable  to  the  lump  freight.  And  I  do 
not  think  the  clause  at  the  end  of  the  charterparty,  an- 
thorising  the  master  ^'  to  sign  bills  of  lading  at  any  rate 
of  freight,  without  prejudice  to  this  charterparty,''  makes 
any  difference.  No  ordinary  shipper  would  have  put 
goods  on  board  upon  such  a  charterparty  as  this.  The 
charterers,  therefore,  say, — ^'  Give  the  master  authority 
to  sign  bills  of  lading  at  a  specified  rate  of  freight ;  *'  to 
which  the  owners  assent,  provided  it  is  not  to  prqudioe 
their  rights  under  the  charterparty.  The  master  ac- 
cordingly gives  bills  of  lading.  I  do  not  say  that  the 
owners  might  not  have  been  bound  to  deliver  the  goods 
to  a  bon&  fide  holder  for  value  of  the  bills  of  lading, 
upon  payment  of  the  freight  therein  mentioned.  But^ 
here  the  plaintiffs  do  not  stand  in  thaJ;  position :  and  thqr 
must  be  taken  to  have  been  cognisant  of  the  Umited  au- 
thority of  the  master.  Upon  these  short  grounds,  I  am 
of  opinion  that  this  case  is  to  be  determined  by  the 
authority  of  Small  v.  Moaies,  9  Bingh.  574,  2  M.  & 
Scott,  674,  which  is  express  upon  that  point,  and  pro- 
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oeeded  upon  principles  which  are  precisely  applicable  to        1852. 
the  present  case.  "^^i^Ai,^" 


Crbsswell^  J.     I  am  of  the  same  opinion.     I  find  it 
extremely  difficult  to  put  any  sensible  construction  upon 
the  last  clause  in  the  charterparty.     I  am  imable  to  dis- 
cover what  was  the  intention  of  the  parties.     It  is  clear, 
however,  that  they  intended  one  thing, — that  the  charter 
fibould  sustain  no  prejudice  from  the  master's  signing 
oillfi  of  lading  at  rates  of  freight  to  be  agreed  on  between 
bim  and  the  charterers.     I  should  rather  suppose  it  was 
contemplated  that  the  captain  should  sign  bills  of  lading 
^or  goods  put  on  board  by  general  shippers,  and  not  for 
tte  charterers'  own  goods.     In  any  event,  I  think  the 
Caarterers*  putting  their  own  goods  on  board,  and  getting 
^ne  master  to  sign  bills  of  lading  for  them,  could  not 
Meet  the  rights  of  the  owners  under  their  contract  for 
^®  lump  freight.     They  would  have  a  right  to  detain 
*iem    tin  the  whole  freight  was  paid.     That  being  so, 
^'^  the  plaintiffs  in  any  better  position,  as  assignees  of 
^  ^  oills  of  ladings  than  the  charterers  were  ?    Their  po- 
^ou  seems  from  the  special  case  to  be  this, — they  have 
^^*^d  into  an  agreement  with  Stuart  &  Co.  to  make 
^'^^ces  upon  the  faith  of  future  consignments :  they 
^^^^>  therefore,  in  the  relation  of  consignees  and  factors 
^^^*    No  spedfic  advances  appear  to  have  been  made 
^^^  the  particular  goods :  the  plaintiffs  were  under  ad- 
^^^®  generally,  and  were  to  receive  the  goods  to  sell  on 
^^^^*it  of  Stuart  &  Co.,  and  to  account  for  the  proceeds, 
J^ot  to  their  lien  for  the  advances.   What  more  could 
,  ^^  *^Jke  than  the  charterers  themselves  ?    According  to 
^^^se  of  Small  v.  Moates, — in  which  I  entirely  con- 
*"^**it  IB  difficult  to  see  how  the  lien  which  the  own- 
^lo^jly  liad  at  the  time  of  the  shipment  could  be  dis- 
dor**^^^'     ^*  could  only  be  so  by  the  application  of  the 
•^•^n^  of  Howard  v.  Tucker  7  there,  goods  being  shipped 
^i«i  for  London^  on  account  of  a  person  there,  the 
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1852.        bill  of  lading  was  forwarded  to  him^  and  he  indorsed  it 
Olkdstanes"   ^^  f^  valtie :  the  bill  of  lading  signed  by  the  captain 
^*  stated  the  freight  to  hare  been  paid  in  Bengal ;  but  it 

was  founds  after  the  above  transfer^  that  the  freight 
never  had  been  paid^  through  default  of  the  shipper :  and 
it  was  held^  that  the  ship-owners  could  not  detain  the 
goods  until  payment  of  the  freight  by  the  assignees  of 
the  bill  of  lading.  No  question  of  lien  arose  directly  in 
that  case :  but  the  brokers  employed  by  the  assignees  of 
the  bill  of  lading  having  sold  the  goods^  and  paid  the 
freight  over  again^  in  order  to  obtain  possession  of  them, 
Lord  Tenterden  ruled  that  the  brokers  could  not  treat 
the  money  so  paid  as  money  paid  on  account  of  their 
principals^  because  the  ship-owner  was  estopped  by  the 
act  of  his  captain,  from  claiming  a  lien  upon  the  goods, 
as  against  an  indorsee  for  value,  for  freight  which  he  had 
led  them  to  suppose  had  been  paid  in  Bengal.  So^  here, 
if  the  plaintiffs  had  been  indorsees  for  value  of  these 
bills  of  lading,  the  ship-owners  might  possibly  have  been 
estopped  from  claiming  a  lien  on  the  goods  beyond  the 
stipulated  rate  of  freight.  But  there  are  no  facts  stated 
in  this  case  to  raise  that  point.  The  plaintiffs  dearly 
are  not  entitled  to  recover. 

Williams,  J.  I  am  of  the  same  opinion.  In  the 
course  of  the  argument  I  felt  some  doubt  whether  the 
special  clause  at  the  end  of  the  charterparty  did  not  ren- 
der the  bills  of  lading  so  authorised  to  be  signed  by  the 
master  a  distinct  matter,  so  as  to  limit  the  owners'  lien 
to  the  specified  freight.  But  I  now  think  that  the  con- 
struction put  upon  the  charterparty  by  the  Lord  Chief 
Justice  and  my  Brother  Cresswell,  is  the  correct  one. 
As  to  the  other  question,  I  can  entertain  no  doubt 
whatever. 

Talfourd,  J.,  concurred. 

Judsnnent  for  the  defendants. 
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1852. 


In  the  Matter  of  Thomas  H^akewill.  ,-.    - 

May  5. 

A  judge's  order  for  a  writ  of  habeas  corpus  cum  caus&^  The  father  is 
directed  to  Thomas  Hakewill,  commanding  him  to  bring  d^^^ 
up  the  bodies  of  Thomas  Hakewill.  Mary  Fanny  Hake-  of  hislegiji- 

"  ^  mate  children : 

will^  Jane  Hakewill^  Joseph  William  Hakewill,  George  and,  tembie 
James  Hakewill,  and  James  Bidgway  Hakewill,  was  ob-  comm^law^ 
tained,  at  the  instance  of  Elizabeth  Hakewill,  the  wife  ^  ^  jnrisdic- 

tion,  under  any 

of  the  first-named  Thomas  Hakewill,  returnable  in  this  drcnmstanoes, 

^.  to  deprive  him 

^'^"^-  of  that  right. 

The  application  was  supported  upon  the  affidavit  of    .  "P*®  ^'^"^xi. 

•^^  ^^  *^  will  reoeiYe  the 

Elisabeth  Hakewill,  which  stated,  that,  on  the  27th  of  return  to  a  writ 
October  last,  the  said  Thomas  Hakewill  forcibly  turned  p^g^  although 
the  deponent  and  her  five  infant  children  out  of  his  rcsi-  t^epwrty  called 

\  upon  to  make 

dence  into  the  street,  and  did  not  from  thence  until  the  itis  notpro- 
8rd  of  April  last  allow  her  any  money  whatever  for  the      service  of 
support  of  herself  or  the  said  five  children ;  that,  on  the  ^  ^*it^th 
said  8rd  of  April,  the  said  Thomas  Hakewill,  together  "the brother 
with  one  James  Baker,  fraudulently  and  clandestinely  the  party  called 
removed  and  decoyed  the  said  five  children  from  her  "£^  of^J^© 
custody,  and   still    did  detain   the   said   children,  the  — Held,  suffl- 
youngest  whereof  was  an  infant  of  two  years  of  age,  and 
the  eldest  an  infant  of  eight  years  of  age  only;  and 
that  the  deponent  verily  believed  that  the  said  Thomas 
Hakewill  was  about  to  depart  this  realm  immediately 
for  France,  he  having  on  Saturday  night  last  told  the 
deponent  he  intended  to  do  so. 


Cooke,  on  the  part  of  Thomas  Hakewill,  objected  that 
there  had  been  no  due  service  of  the  writ, — the  affidavit 
of  service  merely  stating  that  the  writ  had  been  served 
by  leaving  it  with  ''  Henry  Philip  Hakewill,  the  brother 
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and  agent  of  the  said  Thomas  Hakewill/'  at  the  resi- 
dence of  the  said  Thomas  Hakewill^  No.  38^  Harrington 
Square,  in  the  comity  of  Middlesex :  whereas,  the  sta- 
tute 56  G.  3,  c.  100,  s.  2,  requires  the  service  to  he  per- 
sonaly  or  by  leaving  the  writ  ^'  at  the  place  where  the 
party  shall  be  confined  or  restrained,  with  any  servant 
or  agent  of  the  person  so  confining  or  restraining^^'  &c. 
[JerviSy  C.  J.  By  whom  are  you  instructed?]  By  the 
husband.  [JerviSy  C.  J.  Then  you  have  sufiSident  no- 
tice of  the  writ.] 

The  writ  and  return  were  then  read  by  one  of  the 
masters.     The  return  was  as  follows : — 

"  I,  Thomas  Hakewill,  in  obedience  to  the  writ  here- 
unto annexed,  do  hereby  humbly  state,  that  I  was  mar- 
ried in  the  year  1839,  to  Elizabeth  Hakewill ;  that  I 
have  by  the  said  marriage  seven  children  now  living,  of 
the  respective  ages  following,  that  is  to  say,  Elizabeth, 
between  twelve  and  thirteen  years  of  age,  Thomas^  be- 
tween eleven  and  twelve  years,  Mary  Fanny,  between 
eight  and  nine  years,  Jane,  between  seven  and  eight 
years,  Joseph  William,  between  six  and  seven  years, 
George  John,  between  four  and  five  years,  and  James 
Ridgway,  between  two  and  three  years;  that  Elizabeth 
is  now  at  school  at  Boulogne,  placed  there  by  me  for  her 
education ;  that  I  am  secretary  to  the  Hampstead  Water- 
works Company,  having  an  official  residence  at  the  office 
of  the  company.  No.  38,  Harrington  Square;  that  a 
part  of  the  said  house  has  been  and  is  occupied  by  my 
mother;  that,  from  the  year  1849  up  to  the  present 
time,  feelings  of  estrangement  have  existed,  and  do  still 
exist,  between  myself  and  my  said  wife,  arising  on  my 
part  from  a  belief  of  tlie  ill-treatment,  misconduct,  and 
neglect  on  the  part  of  my  said  wife  towards  my  said 
children,  and  also  fi'om  her  jealousy  and  violence  of 
manner  and  intemperance  of  language  and  conduct  to- 
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waxda  myself^  and^  further^  that  the  aforesaid  conduct  1852. 
waa  exhibited  in  the  presence  and  hearing  of  the  said  in  re 
children^  to  their  injury  and  contamination ;  that  at  no  *^-^«will. 
time  whatever  were  the  said  children  and  my  said  wife, 
or  any  or  either  of  them^  turned  out  of  my  residence 
into  the  streets,  or  deprived  of  support,  as  stated  in  the 
aflBidavit  of  my  said  wife,  sworn  on  &c.  and  filed  in  this 
court ;  that  the  last-mentioned  charge  in  the  said  afS- 
davit,  as  far  as  I  am  able  to  explain  and  account  for  the 
same,  arose  in  the  following  way, — that,  on  Monday, 
the  27th  of  October  last,  my  said  wife,  who  had  been 
up  to  that  time  residing,  with  five  of  the  said  children, 
at  Boulogne  aforesaid,  and  were  provided  for  there  by  me, 
and  where  arrangements  had  been  made  by  my  said  wife, 
with  my  consent,  for  a  lengthened  residence,  unexpect- 
edly, and  without  notice  to  me,  came  to  my  official  resi- 
dence at  the  office  of  the  said  company,  and  that  I  being 
mmUe  to  provide  proper  accommodation  for  them  at  the 
said  oB^oe,  requested  my  said  wife  and  children  to  go  to 
roride  at  Hawley  Cottage,  a  place  prepared  for  their 
reception,  and  which  was  convenient  and  suitable  to 
them  then  to  inhabit;  that  there  was  on  that  occasion 
great  violence  used  and  exhibited  by  my  said  wife  in  the 
presence  of  the  said  children ;  that  my  said  wife  and 
the  said  children  went  to  the  said  cottage,  and  that 
fipom  that  time  the  children  were  by  my  said  wife  kept 
and  concealed  from  myself,  and  that  I  was  prevented  by 
such  concealment  from  exercising  due  authority  and 
control  over  them;  iJiat  the  said  children  were  re- 
moved to  and  from  various  houses,  that  is  to  say  from 
Hawley  Cottage  to  Bagham  Terrace,  and  from  thence 
to  WiUesden,  where  they  remained  five  weeks,  and 
during  which  time  I  have  reason  to  know  that  my 
said  wife  visited  the  said  children  only  twice ;  that  the 
said  children  were  thence  removed  to  Milton  Street, 
and  from  thence  to  Queen's  Road,  Bayswater,  to  Co- 

q2 


226  EASTEK  TEEM, 

1852.  bourg  Place,  to  Bayswater  Terrace,  and  to  Goldhawk 
}~  Terrace ;  that,  from  the  resident  owners  of  each  of  the 
Hakkwill.  gaid  houses  in  which  the  said  children  were  from  time 
to  time  staying  as  aforesaid,  I  received  information  of 
ill-treatment  and  bad  conduct  on  the  part  of  my  said 
wife  towards  the  said  children ;  that,  during  the  time  of 
their  said  concealment,  I  made  repeated  applications, 
through  the  brother  of  my  said  wife  and  other  persons, 
to  her,  and  requested  that  some  arrangement  might  be 
come  to  for  the  better  maintenance  of  the  said  children ; 
that,  finding  my  said  wife  was  averse  to  and  refused  to 
enter  into  any  such  arrangement,  1  provided  and  ar- 
ranged that  the  said  six  children  should  be  placed  under 
the  care  of  a  confidential  nurse,  who  had  been  in  charge 
of  the  said  children  for  about  two  years,  and  to  whom 
they  were  much  attached,  and  for  that  purpose  I  pro- 
vided for  them  a  residence  in  the  island  of  Jersey,  suit- 
able to  their  position  and  station  in  life ;  that  five  of  the 
said  children  are  now  being  educated  by  suitable,  proper, 
and  competent  persons  in  that  behalf,  and  that  all  care 
and  attention  to  their  bodily  and  mental  wants  is  provided 
for  them ;  that  such  of  the  said  children  as  are  of  suffi- 
cient age  to  form  a  judgment,  are  anxious  and  willing  to 
remain  under  such  care,  and  are  unwilling  to  return  to  my 
said  wife,  and  that  I  felt  it- a  duty  to  provide  for  them  in 
this  way,  in  order  to  avoid  the  contamination  and  negli- 
gent and  improper  treatment  which  I  believe  would  have 
arisen  from  their  residence  with  my  said  wife;  that 
Thomas,  one  of  the  said  six  children,  when  placed  at 
school  at  Exeter,  was  removed  by  my  said  wife  fix)m  the 
said' school,  and  became  subject  to  great  privation  and 
neglect ;  that  the  said  children  were  taken  and  removed 
by  me  to  Jersey  as  aforesaid  on  the  8rd  of  April  last, 
and  that  they  were  not  so  taken  and  removed  in  conse- 
quence or  in  anticipation  of  any  writ  of  habeas  corpus,  or 
any  other  proceedings  at  law  respecting  them,  or  for  the 
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purpose  of  removing  them  from  the  jurisdiction  of  this        1852. 
court,  or  of  any  other  court  of  law  or  equity,  but  solely         ^~ 
for  the  protection  and  advantage  of  the  said  children,     Hakewill. 
as  hereinbefore  mentioned :  and  I  believe  and  submit, 
that,  in  addition  to  the  reasons  hereinbefore  contained, 
I  have,  as  the  father  of  the  said  children,  a  lawful  right 
to  the  custody  of  them/' 

Keneaky,  for  Mrs.  Hakewill,  objected  to  the  court's 
dealing  with  the  return,  without  the  husband's  being  pre- 
sent, without  an  affidavit  verifying  it,  and  without  oppor- 
tunity being  given  to  inquire  into  the  truth  of  the  mat- 
ters therein  alleged.  He  referred  to  the  3rd  section  of 
the  56  6.  3,  c.  100,  which  enacts,  ''  that,  in  all  cases 
provided  for  by  this  act,  although  the  return  to  any  writ 
of  habeas  corpus  shall  be  good  and  sufficient  in  law,  it 
shall  be  lawful  for  the  justice  or  baron  before  whom 
such  writ  may  be  returnable,  to  proceed  to  examine  into 
the  truth  of  the  facts  set  forth  in  the  return,  by  affidavit 
&c.,  and  to  do  therein  as  to  justice  shall  appertain ;  and, 
if  such  writ  shall  be  returned  before  any  one  of  the  said 
justioes  or  barons,  and  it  shall  appear  doubtful  to  him, 
on  such  examination,  whether  the  material  facts  set  forth 
in  the  said  return,  or  any  of  them,  be  true  or  not,  in 
such  case  it  shall  and  may  be  lawful  for  the  said  justice 
or  baron  to  let  to  bail  the  person  so  confined  or  restrain- 
ed, upon  his  or  her  entering  into  a  recognisance,  in  a 
reasonable  sum,  to  appear  in  the  court  of  which  the  said 
justice  or  baron  shall  be  a  justice  or  baron,  upon  a  day 
oertain  in  the  term  following,  and  so  from  day  to  day  as 
the  court  shall  require,  and  to  abide  such  order  as  the 
court  shall  make  in  and  concerning  the  premises ;  and 
such  justice  or  baron  shall  transmit  into  the  same  court 
the  said  writ  and  return,  together  with  such  recognis- 
ance, affidavits,  &c. ;  and  thereupon  it  shall  be  lawfal 
for  the  said  court  to  proceed  to  examine  into  the  truth 
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1852.  of  the  facts  set  forth  in  the  return,  in  a  snmmary  way, 
'^'^  by  affidavit,  &c.,  and  to  order  and  determine  toudung 
Hakbwul.  the  discharging,  bailing,  or  remanding  the  party." 
[Jervis,  C.  J.  Upon  inquiry,  I  find  it  is 'not  neeessaiy 
for  the  party  to  appear.  And  the  case  ci  Leonard  Wot* 
son  and  others  (the  Canadian  prisoners),  9  Ad.  ft  E. 
731  (a),  seems  to  shew  that  the  return  must  be  taken  to 
be  true,  and  need  not  be  verified  by  affidavit.  It  was 
doubted  in  that  case  whether  there  be  any  mode  (other 
than  by  action)  of  impeaching  the  truth  of  such  return,  or 
of  introducing  new  matter.  I  must  confess  I  should  hxft 
thought  that  it  was  competent  to  the  party  at  whose  soit 
the  writ  is  obtained,  to  impeach  the  return  upon  affidavit, 
or  to  traverse  it  and  go  to  a  jury,  or  to  argue  upon  the 
return  that  it  does  not  justify  the  detention.]     llieii,  ^ 

the  return  is  clearly  insufficient  upon  the  face  of  it.  «. 

[JerviSy  C.  J.     Have  we  any  authority  to  interfere  to  ^o^ 

remove  the  children  out  of  the  custody  of  the  &ther?]  f~\ 

There  are  many  cases  where  courts  of  law  have  so  in-  — ^- 

terposed ;  the  right  of  the  father  seems  to  be  limited  to 
the  custody  of  his  heir  apparent :  Bex  v.  Smith,  2  Str. 
982.    Lord  Mansfield  goes  very  fully  into  the  queatioa 
in  the  case  of  The  King  v.  Sir  Francis  Blake  Delmvsi, 
3  Burr.  1434,  1  Sir  W.  Bl.  410,  4A9.     After  citing  Her 
V.  Clarkson,  1  Str.  444,  Bex  v.  Johnson,  1  Str.  579,  and. 
Bex  V.   SmUh,   2  Str.  982,  his  lordship  said,  — ''  H^ 
thought  that  what  was  done  by  the  court  in  every  oneoC 
them  was  right ;  though  he  did  not  agree  with  the  aoy- 
ings  that  were  reported  in  the  books  to  have  been  made 
use  of  in  determining  them.     In  cases  of  writs  of  habeas 
corpus  directed  to  private  persons,  '  to  bring  up  infimts,' 
the  court  is  bound  ex  debito  justitise  to  set  the  infimt 
free  from  an  improper  restraint :  but  they  are  not  bound 
to  deliver  them  over  to  any  body,  nor  to  give  them  any 

(a)  Per  nom.,  The  Queen  v.  Bat<!keldor,  1  F.  &  D.  516. 
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privil^e.  This  must  be  left  to  their  discretioo^  accord-  1852. 
ing  to  the  circumstances  that  shall  appear  before  them.  —^ 
There  is  a  privil^e  redeundo,  unless  the  court  should  Hakewili^ 
see  ground  to  declare  the  contrary.  In  the  three  parti- 
cular cases  which  he  had  mentioned^  all  that  was  actually 
done,  he  said^  was  right ;  though  he  did  not  agree  >yith 
all  that  was  said.  In  the  first  of  these  cases^ — Rex  v. 
Charkson, — the  infant  was  a  marriageable  young  lady, 
who  lived  with  her  guardian.  A  man  claimed  her  as  his 
wife :  she  denied  the  marriage.  The  court  could  not 
try  the  marriage  by  affidavit :  and  they  could  not  deli- 
ver her  to  the  man  as  her  hvLsband,  without  allowing  the 
marriage.  She  chose  to  remain  with  her  guardian  :  and 
the  court,  upon  being  informed  that  the  man  had  a  de- 
sign to  seize  her,  sent  a  tipstaff  home  with  her  to  protect 
her.  In  the  seoond  case, — Rex  v.  Johnson, — the  child 
was  too  young  to  judge  for  itself :  she  was  not  more  than 
nine  or  ten,  or,  as  some  accounts  say,  six  years  old ;  but 
certainly  not  old  enough  to  exercise  any  judgment  of  her 
own.  And  there  was  a  legal  guardian  appointed  by  the 
will  of  her  father :  and  therefore  it  was  right  to  let  the 
legal  guardian  take  her,  as  she  was  too  young  to  judge 
for  herself.  The  guardian  appointed  in  that  case  by  the 
qpiritual  court  was  nothing  at  all ;  for,  they  appoint  any- 
body guardian  in  that  court,  for  the  mere  purpose  of 
a^qpeanng.  In  the  third  case, — Rex  v.  Smith, — the  child 
wanted  but  six  weeks  of  fourteen  :  and  that  ease  was  deter- 
mined right  (barring  the  dicta  that  were  used  in  it) ;  for, 
the  court  were  certainly  right  in  refusing  to  deliver  the 
infimt  to  the  father,  of  whose  design  in  applying  for  the 
custody  of  his  child  they  had  a  bad  opinion.  The  true 
rule  is,  that  the  court  are  to  judge  upon  the  circum- 
stances of  the  particular  case,  and  to  give  their  directions 
accordingly .''  That  case  clearly  shews  that  it  was  never 
doubted  that  a  court  of  common  law  has  jurisdiction  to 
entertain  questions  of  this  sort.     In  Rex  v.  Moseley, 
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5  East,  224,  n.,  and  Reof  v.  Hopkins,  7  East,  579,  also,  the 
court  of  Queen's  Bencli,  upon  habeas  corpus,  removed 
children  from  the  custody  of  the  father  and  restored 
them  to  the  mother ;  Lord  Kenyon,  in  the  first  case, 
saying,  — "  When  the  father  has  the  custody  of  the  child 
fairly,  I  do  not  know  that  this  court  would  take  it  away 
from  him ;  though  I  do  not  mean  to  impeach  the  pro- 
priety of  the  case  cited, — Rex  v.  Soper,  5  T.  R.  278. 
But,  where  he  has  got  possession  of  the  child  by  force  or 
firaud,  as  is  here  suggested,  we  will  interfere  to  put  mat- 
ters in  the  same  situation  as  before/'  [Talfourd,  J. 
Both  these  were  cases  of  illegitimate  children ;  and,  in 
the  former,  the  child  was  within  the  age  of  nurture,  (a) 
Can  you  produce  any  scintilla  of  authority  to  shew  that 
a  court  of  law  has  authority  to  remove  legitimate  child- 
ren from  their  father's  custody,  under  any  circum- 
stances? I  never  heard  it  suggested.  In  WeUesley  v. 
The  Duke  of  Beaufort,  2  Russ.  1  {b).  Lord  Eldon  puts 
it  upon  the  higher  ground,— the  right  of  the  chanceUor, 
as  representing  the  crown  as  parens  patri8e.(c)]  One  of 
the  grounds  upon  which  that  case  was  rested,  was,  that 
the  separation  commenced  with  the  father's  consent, — a 
circumstance  which  also  occurs  in  the  present  case.  It 
is  perfectly  competent  to  the  court  to  inquire  and  to  de- 


(a)  See  In  re  Anne  Lloyd, 
4  Scott,  N.  E.  200,  3  M.  &  G. 
547.  There,  the  mother  of  an 
illegitimate  child  between  eleven 
and  twelve  years  of  age,  ob- 
tained a  writ  of  habeas  corpus 
to  compel  the  putative  father 
to  bring  her  before  this  court. 
The  child  being  brought  up, 
the  court  declared  her  entitled 
to  exercise  her  own  discretion 
as  to  whither  she  would  go, 
and  would  not  allow  the  mother 
to  take  her  against  her  will. 


(h)  Affirmed  on  appeal  in  the 
House  of  Lords, — WeUesley  v. 
WeUesley,  2  Bligh,  N.  S.  124, 
1  Dow,  N.  S.  164. 

(c)  Lord  Eldon  in  that  case 
expressly  bases  the  interfer- 
ence of  the  court  upon  the  cir- 
cumstance of  the  infant  pos- 
sessing property,  —  cautiously 
disclaiming  for  it  the  jurisdic- 
tion to  protect  those  whose  po- 
verty renders  them  objects  of 
no  interest  in  a  court  of  equity. 


16  VICTOEIA.  281 

termine  whether  the  conduct  of  the  parties  does  not        1852. 
render  one  more  fit  and  proper  to  have  the  custody  of  the         /„  ^^ 
children  than  the  other.     And  the  fact  that  the  children     Hakewiil. 
have  been  removed  beyond  the  jurisdiction  of  the  court 
is  by  no  means  to  be  lost  sight  of. 

Cooke  was  not  called  upon  to  support  the  return. 

JsBvis^  C.  J.  I  am  of  opinion  that  the  return  to  this 
writ  of  habeas  corpus  is  sufficient.  Mr.  Kenealey  has 
insisted  that  the  return  is  insufficient ;  but  he  has  pro- 
duced no  affidavits  to  impeach  its  validity.  The  sub- 
stance of  the  return  is, — "  I  am  the  father  of  these  six 
children,  and  the  court  has  no  jurisdiction  to  deprive 
me  of  the  custody  of  them.'*  Of  legitimate  children, 
the  father  has  the  undoubted  right  of  custody.  It  is 
otherwise  with  regard  to  illegitimate  children.  That 
right,  however,  is  subject  to  the  controlling  power  of  the 
crown  as  parens  patriae.  The  lord  chancellor  may  under 
certain  circumstances  remove  children  from  the  custody 
and  care  of  their  father,  and  place  them  elsewhere.  But 
we,  sitting  as  a  court  of  law,  clearly  have  no  such  power. 
Even  if  we  had  power  to  inquire  into  the  conduct  of  the 
fiiiher,  with  a  view  to  remove  the  children  from  the  con- 
tamination of  bad  example,  no  such  circumstances  arc 
disdoeed  in  this  case  as  would  have  warranted  our  inter- 
ference.    The  return  must  be  allowed. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
The  point  was  expressly  determined  in  this  court  in  Ex 
parte  Skinner,  9  J.  B.  Moore,  278.  So,  in  The  King  v. 
GreenlUtt,  6  N.  &  M.  244,  it  was  held  by  the  coiurt  of 
Qaeen's  Bench,  that  the  father  is  entitled  to  the  custody 
of  his  children,  to  the  exclusion  of  their  mother,  although 
they  be  within  the  age  of  nurture ;  and  that,  where  a 
child  is  in  the  custody  of  the  mother,  the  court  will 
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1852.  compel  her  to  deliver  it  into  the  custody  of  die  fiither^ 
j^^  unless  it  appear  to  the  court  that  the  child  will  be  im- 
Hakswill.  properly  restrained^  or  its  morals  contaminated  by  being 
placed  in  the  father's  custody.  '^  The  custody  of  the 
father/^  says  Lord  Denman^  '^  is  the  proper  legal  custody. 
Where  there  is  danger  to  the  infant  in  intrusting  it  to 
the  care  of  the  &ther^  the  court  will  not  act  upon  the 
jurisdiction  which  they  possess.  Therefore,  if  there  were 
well-founded  apprehensions  of  the  father's  acting  with 
extreme  harshness  or  cruelty,  or  with  gross  profligacy 
or  immoral  conduct,  so  that  the  child  would  be  in  dan- 
ger of  contamination,  the  court  would  not  order  the 
child  to  be  delivered  to  him.'^  And  littledale,  J.,  said : 
*'  Upon  general  principles  of  law,  the  father  is  entitled  to 
the  custody  of  the  children.  If  they  be  of  an  age  to 
judge  for  themselves,  they  have  a  right  to  determine 
where  they  will  go  :  but,  if  they  be  not,  it  is  the  boundm 
duty  of  the  court  to  put  them  in  that  custody  which  the 
law  points  out.  Supposing  the  chilcbren  were  in  the 
custody  of  a  third  person,  and  the  question  was,  whether 
the  father  or  the  mother  should  be  intrusted  with  them, 
— there  could  be  no  doubt  that  the  court  would  order 
them  to  be  delivered  to  the  custody  of  the  father,  and 
any  application  of  the  mother  would  not  be  attended  to/' 
If  these  children  were  of  an  age  to  judge  for  themselvea, 
we  might  compel  their  production.  But  this  application 
does  not  embrace  the  only  one  of  these  children  who  is 
of  such  age :  it  is  not  suggested  that  she  is  in  any  impro- 
per custody.  As  to  the  other  children,  I  think  the  cases 
abundantly  shew  that  the  primary  right  of  custody  of 
children  is  in  their  father.  I  do  not  remember  any  caae 
where  a  court  of  common  law  has  interfered  in  any  way 
with  that  right.  Nor  is  there  any  dictum  diat  I  am 
aware  of  which  goes  to  any  such  extent.  The  case  of 
illegitimate  children  obviously  stands  upon  a  totally 
different  footing. 
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Williams,  J.     I  am  of  the  same  opinion.    By  law,        1852. 
the  Jbther  has  an  undoubted  right  to  the  custody  of  his         in  re 
children.     It  is  by  no  means  clear  that  a  court  of  law         >^«will. 
lias  power  under  any  circumstances  to  control  or  inter- 
fere with  that  right.     But,  at  all  events,  no  case  for 
interference  is  made  out  upon  the  present  occasion. 

Talfourd,  J.,  concurred. 

Return  allowed. 


Hates  v.  Keenb. 


April  29. 


J.BESPASS  for  an  assault  and  false  imprisonment.     A  defendant 

Plea,— that,  before  the  committing  of  the  aUeged  tres-  a  wtl^it^of  ^'' 
passes  in  the  declaration  mentioned,  and  after  the  9  &  10  conin^tment 

of  a  coonty- 

Vict.  c.  95,  to  wit,  on  the  Ist  of  November,  1847,  a  court  within 
county-court,  called  the  County-Court  of  Surrey,  was  frJm  the^y 
duly  constituted,  to  be  holden  at  Wandsworth,  in  the  ffiu  date,  may 

•^  ^  '  lawnilly  be  de- 

county  of  Surrey  aforesaid,  and  the  same  court  had  from  tained  under 

8UCI1  arrfidt 

thence  hitherto  been  duly  holden,  at  Wandsworth  afore-  after  the  ex- 

said,  undor  the  said  act  of  parliament :  That,  after  the  f^^^'^ontl^''' 

said  court  had  been  so  constituted  as  aforesaid,  and  — notwith- 

whilst  the  said  court  was  so  holden  at  Wandsworth  as  isist  mie 

aforesaid,  and  before  the  committing  the  trespasses  in  ^oi%^the 

the  declaration  mentioned,  to  wit,  on  the  19th  of  Sep-  ^^  &  13  Vict. 

c  101  8<  12 

tember,  1851,  one  Peter  Plumley,  then  being  the  derk  which  provides 
of  the  said  county-court,  duly  issued,  under  the  seal  of  of^wmm^ent 
the  said  court,  a  warrant  of  commitment,  intituled  '^  In  whenever  is- 

sued,  shall  hear 

the  County-Court  of  Surrey  holden  at  Wandsworth,  date  on  the  day 
between  Alfred  Bosling,  plaintiff,  and  William  Hayes  0^^  for  com- 
(the  now  plaintiff),  defendant ;''  and  directed  "To  the  ^jj^^^a^hall 
high-bailiff  and  others  the  bailiffs  of  the  said  couH;,  and  cw^tiwue  in 
all  constables  and  peace-officers  within  the  jurisdiction  calendar 
of  the  said  court,  and  to  the  governor  or  keeper  of  the  ^^d<£^nd 

no  longer." 
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852.        common  gaol  at  Horsemonger  Lane;''  by  which  said 

i^YYa        warrant, — after  reciting,  that,  at  a  court  holden  at 

<"•  Wandsworth,  on  the  2nd  of  May,  1850,  the  said  .Alfred 

i^Q^^'       Bosling,  by  the  judgment  of  the  said  coart,  in  a  certain 

iy  2, 1850.     guit  wherein  the  said  court  had  jurisdiction,  recovered 

against  the  now  plaintiff  the  sum  of  6/.  17#.  6d.  fiur  his 

the  said  Alfred  Bosling^s  debt,  and  the  sum  of  2/.  8#.  111.* 

the  costs  of  the  said  suit,  amounting  together  to  the  sum 

of  9/.  0«.  2if.,  and  that  thereupon  it  was  then  and  there 

ordered  by  the  said  court  that  the  now  plaintiff  shoold 

pay  the  same  to  the  clerk  of  the  said  court,  at  his  the 

said  clerk's  office  in  Wandsworth,  by  instalments  of  the 

Jodgmentium-  sum  of  8«.  every  four  weeks ;  and  reciting,  that,  the  now 

™^"^  plaintiff  not  having  paid  the  said  sum  pursuant  to  the 

said  order,  a  summons  was,  upon  application  of  the  said 
Alfred  Bosling,  duly  issued  from  and  out  of  the  said 
court  against  the  now  plaintiff,  by  which  said  snmmons 
the  now  plaintiff  was  required  to  appear  at  the  said 
county-court  of  Surrey,  holden  at  Wandsworth,  on  the 
6th  of  March,  1851,  to  answer  such  questions  as  might 
be  put  to  him  touching. his  estate  and  effects^  and  the 
manner  and  circumstances  under  which  he  contracted 
the  said  debt  which  was  the  subject  of  the  action  in 
which  the  said  judgment  was  obtained  against  him,  and 
as  to  the  means  and  expectation  he  then  had,  and  as  to 
the  property  and  means  he  then  still  had,  of  discharging 
the  said  debt,  and  as  to  the  disposal  he  had  made  of  any 
property ;  and  reciting  that  it  was  duly  proved  upon  oath 
at  the  said  last-mentioned  court,  that  the  now  plaintiff 
was  personally  served  with  the  said  summons;  and  re- 
citing that  the  now  plaintiff  did  not  attend  as  required 
by  such  summons,  or  allege  any  sufficient  excuse  fiir  not 
Order  of  com-    SO  attending,  and  that  thereupon  it  was  ordered  by  the 

March"^  1851.  J^^S^  ^^  ^^^  ^^^^  court  that  the  now  phsdntiff  should  be 

committed  for  the  term  of  ten  days  to  the  common  gaol 
at  Horsemonger  Lane,  in  the  county  of  Surrey,  accord- 
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ing  to  the  form  of  the  statute  in  such  ease  made  and  1852. 
provided,  or  until  he  should  be  discharged  by  due  course  hI™ 
of  law^ — the  said  high-bailiff^  bailiffs^  and  others  vere  t;. 

thereby  required  to  take  the  now  plaintiff  and  deliver 
him  to  the  governor  or  keeper  of  the  common  gaol  at 
fiorsemonger  Lane,  and  the  said  governor  or  keeper  was 
tiiereby  required  to  receive  the  now  plaintiff^  and  him 
sMBifely  keep  in  the  said  gaol  for  the  term  of  ten  days 
firom  the  arrest  under  the  said  warranty  or  until  he  should 
te  sooner  discharged  by  due  course  of  law ;  for  which 
^hat  warrant  should  be  a  sufficient  warrant  to  the  said 
L-bailiff^  bailiffs^  and  others,  and  to  the  said  governor 


•r  keeper  of  the  said  common  gaol :  which  said  warrant  Warrant,  Sep- 
date^  to  wit,  the  19th  of  September,  1851,  and  was  igsi. 


id  is  sealed  with  the  seal  of  the  said  county-court,  and 

i^igned  by  the  said  Peter  Flumley,  then  being  the  clerk 

*^3f  the  said  county-court  of  Surrey  holden  at  Wandsworth 

^eforesaid :  That  the  said  warrant,  afterwards,  and  before 

*^he  expiration  of  three  calendar  months  from  the  date 

"Ahereof^  and  whilst  the  same  was  in  force,  and  before  the 

«»mmitting  of  the  said  allied  trespass,  to  wit,  on  the 

19th  of  September,  1851,  was  delivered  by  the  clerk  of 

^he  said  court  to  one  William  Goff,  then  being  one  of 

^e  bailiffs  of  the  said  county-court  of  Surrey,  holden  at 

Wandsworth,  as  aforesaid,  to  be  executed  in  due  form  of 

law :  That,  by  virtue  of  the  said  warrant,  afterwards,  and  Arrest,  Decern- 

l)efore  the  expiration  of  three  calendar  months  fiom  the        ^^  ^^^' 

date  thereof,  and  whilst  the  said  warrant  was  in  force, 

and  before  the  committing  of  the  said  supposed  trespasses, 

to  wit,  on  the  16th  of  December,  1851,  the  said  William 

Goff,  then  being  one  of  the  bailifis  of  the  said  county- 

oourt,  did  then,  within  the  jurisdiction  of  the  said  court, 

take  and  arrest  the  now  plaintiff  by  his  body,  and  did  then 

ibrthwith  convey  the  now  plaintiff  to  the  said  common 

gaol  at  Horsemonger  Lane,  and  did  then,  to  wit,  on  the 

day  and  year  last  aforesaid,  at  the  said  common  gaol,  and 
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before  the  expiration  of  three  calendar  monthi  from  the 
date  of  the  said  warrant,  and  whilst  the  same  waa  in  iarce, 
under  and  by  virtue  of  the  aaid  warranty  deliyer  the  now 
plaintiff  to  the  defendant,  who  then  was,  and  fhenoe 
hitherto  had  been^  and  still  was,  the  governor  andkaeper 
of  the  said  common  gaol  at  Horsemonger  Lane :  That  the 
defendant,  so  then  being  such  governor  and  keeper  of  the 
said  common  gaol,  did  then,  at  the  said  common  gaol, 
and  before  the  expiration  of  three  calendar  monthft  firom 
the  date  of  the  said  warrant,  and  whilst  the  same  was  in 
force,  and  under  and  by  virtue  thereof,  receive  the  now 
plaintiff  into  the  said  gaol,  into  his  the  now  defendant's 
custody  as  such  governor  and  keeper  of  the  said  common 
gaol :  And  that  he,  the  defendant,  being  such  governor 
and  keeper  of  the  said  common  gaol,  under  and  by  virtoe 
of  the  said  warrant  safely  kept  and  detained  the  now  plain- 
tiff in  prison  in  the  said  common  gad,  from  the  time  when 
he  so  received  the  now  plaintiff  into  the  said  cooupon 
gaol  as  aforesaid  until  he  the  now  plaintiff  was  diaduyrged 
firom  the  said  prison  by  due  course  of  law,  to  wit,  fer  die 
said  time  in  the  declaration  mentioned,  as  the  defendant 
lawfully  might  for  the  causes  aforesaid, — ^which  were  the 
said  several  trespasses  in  the  declaration  mentioned ; 
verification. 

To  this  plea  the  plaintiff  replied, — that,  after  the  paaa- 
ing  of  the  12  &  13  Vict.  c.  101,  intituled  &c.,  and  belKxre 
the  issuing  of  the  warrant  in  the  said  plea  mentioned,  to 
wit,  on  the  2nd  of  February,  1850,  Charles  Christcqpher 
Lord  Cottenham,  then  being  the  lord  chancellor^  dnly 
appointed  and  authorised  five  of  the  judges  of  the  courts 
holden  under  the  said  act  of  the  tenth  year  of  her  M|u> 
jesty^s  reign,  that  is  to  say,  Alfi^  Septimus  Dowling, 
Esq.,  Scrjeant-at-law,  Robert  Brandt,  Esq.,  barrister- 
at-law,  James  Espinasse,  Esq.,  barrister-at-law,  Charles 
James  Gale,  Esq.,  barrister-at-law,  and  William  Turner^ 
Esq.,  barrister-at-law,  then  being  five  of  the  judges  (tf  the 
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said  courts,  to  frame  sucli  general  roles  and  orders  as  to  1852. 
them  should  seem  expedient,  for  and  concerning  the  j£ayk8 
practice  and  proceedings  of  the  courts  holden  under  the  ^' 

aaid  act,  and  for  the  execution  of  the  process  of  such 
courts,  and  in  relation  to  any  oi  the  provisions  of  the  said 
act,  as  to  which  there  had  arisen  doubts,  or  had  been   . 
conflicting  decisions  in  the   said  courts;    which  said 
judges  afterwards  and  before  the  issuing  of  the  said  war- 
mmt,  to  wit,  on  the  day  and  year  last  aforesaid,  under 
^md  in  pursuance  of  the  said  appointment  and  authority, 
firamed  divers  general  rules  and  orders  for  and  concern- 
:u:ig  the  several  matters  aforesaid,  and,  amongst  others, 
'C;lie  following  general  rule  and  order,  that  is  to  say, 
^^  warrants  for  commitment,  whenever  issued,  shall  bear 
.ate  on  the  day  on  which  the  order  for  commitment  was 
kade,  and  shall  continue  in  force  for  three  calendar 
wanonihs  from  such  date,  and  no  longer ;  but  no  order  for 
^isonunitment  shall  be  drawn  up  or  served,'^ — which  said    . 
:smle  and  order  was  afterwards,  to  wit,  on  the  1st  of  De- 
^^^ewaher  in  the  year  aforesaid,  duly  certified  to  the  Bight 
JEdon.  Thomas,  Lord  Truro,  so  then  being  the  Lord 
dThanoellor,  to  three  of  the  judges  of  the  superior  courts 
c^  common  law  at  Westminster,  that  is  to  say,  to  the 
Xlight  Hon.  Sir  John  Jervis,  knight,  then  being  the  lord 
<:;hief  justice  of  the  court  of  Common  Pleas  at  Westmin- 
ster, the  Hon.  Sir  W.  Erie,  knight,  then  being  one  of  the 
justices  of  the  court  of  Queen's  Bench  at  Westminster, 
and  the  Hon.  Sir  S.  Martin,  knight,  then  being  one  of 
the  barons  of  the  court  of  Exchequer  at  Westminster ; 
which  said  three  judges  then  approved  of  the  said  rule, 
and  the  said  rule  was  forthwith  after  the  said  approval 
thereof,  and  before  the  issuing  of  the  said  warrant,  to 
wity  on  the  1st  of  April,  1851,  laid  before  both  houses  of 
pariiament,  and  six  weeks  after  the  same  had  so  been 
laid  before  both  houses  of  parliament  had  elapsed  before 
the  issuing  of  the  said  warrant :  and  that,  although  the 
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1852.        plaintiff  was   arrested  under  the  said  warrant  within 
hIto        three  calendar  months  from  the  date  thereof  to  wit,  on 
V*  the  16th  of  December,  1851,  and  was  imprisoned  under 

colour  thereof  by  the  defendant  for  a  term  not  exceeding 
ten  days  from  the  said  arrest,  to  wit,  until  and  upon  the 
25th  of  December  in  the  year  aforesaid;  yet  the  defend- 
ant imprisoned  the  plaintiff  and  detained  him  in  prison 
in  the  said  gaol  and  prison  under  and  by  colour  of  the 
said  warrant,  after  the  expiration  of  three  calendar 
months  from  the  date  thereof,  to  wit,  from  and  after  the 
19th  of  December  in  the  year  last  aforesaid^  until  and 
upon  the  25th  day  of  December  in  the  year  last  afiore- 
said,  which  is  the  imprisonment  and  trespass  in  the  de- 
claration mentioned,— verification. 
Demurrer.  To  this  replication,  the  defendant  demurred  generally. 

The  following  point  was  marked  in  the  margin, — ''  The 
defendant  will  argue,  upon  this  demurrer,  that,  as  the 
.  plaintiff  was  arrested,  and  received  by  the  defendant 
into  the  said  gaol  under  the  warrant  in  the  pleadings 
mentioned,  within  three  calendar  months  from  the  date 
of  the  wari*ant,  the  defendant  was  justified  under  the 
warrant,  as  the  keeper  of  the  prison  in  the  pleadings 
mentioned,  in  keeping  the  plaintiff  in  prison  for  the 
term  of  imprisonment  mentioned  in  the  said  warrant, 
notwithstanding  three  calendar  months  from  the  date  of 
the  warrant  expired  before  the  term  of  the  plaintiff's 
imprisonment  mentioned  in  the  warrant  expired.'' 

Channell,  Serjt.,  in  support  of  the  demurrer.  The 
question  turns  upon  the  construction  of  the  119th, 
122nd,  ]3l8t,  and  135th  of  the  rules  of  practice  made 
under  the  authority  of  the  12  &  13  Vict.  c.  101,  s.  12. 
The  119th  rule  provides  that  ''warrants  of  execuikm 
shall  bear  date  on  the  day  on  which  they  are  issued,  and 
shall  continue  in  force  for  three  calendar  months  from 
such  date,  and  no  longer.''     Rule  122  contains  a  wmjlf^r 
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provision  as  to  successive  warrants  of  execution.     Rule        1852, 
131  provides  that  *'  warrants  for  commitment,  whenever 


Gij^ord,  oontr^(a)     The  record  shews  a  detention  of 

'%^be  plaintiff  for  a  period  of  seven  days  after  the  warrant 

<3ff  commitment  had,  by  reason  of  the  lapse  of  the  three 

<2alendar  months,  ceased  to  be  of  any  force.     [Jervis, 

C.  J.     The  102nd  section  of  the  9  &  10  Vict.  c.  95, 

enacts,  *'  that,  whenever  any  order  of  commitment  shall 

have  been  made  as  aforesaid,  the  derk  of  the  said  court 

shall  issue  under  the  seal  of  the  court  a  warrant  of 

commitment  directed  to  one  of  the  bailifis   of  any 

county-court,  who  by  such  warrant  shall  be  impowered 

to  take  the  body  of  the  person  against  whom  such  order 


(a)  The  points  marked  for  given  to  the  warrant :  and  that 

argument  on  the  part  of  the  such  detention  was  contrary  to 

plaintiff*  were, —  the  rule  set  out  in  the  replica- 

"  That,    by    detaining    the  tion,  which  rule  has  the  force 

plaintiff  in  custody  after  three  and  effect  of  an  act  of  parlia- 

ealendar  months  from  the  date  ment.' 


>> 


Kezns. 


Hayes 
issued,  shall  bear  date  on  the  day  on  which  the  order  for        ,^  «• 

commitment  was  made,  and  shall  continue  in  force  for 

three  calendar  months  from  such  date,  and  no  longer; 

but  no  order   for  commitment  shall  be  drawn  up  or 

served/'     And  rule  135  contains  a  similar  provision  as 

to  successive  warrants  of  commitment.     [Jervis,  C.  J. 

This  point  was  incidentally  decided  in  Ex  parte  O'Neill, 

te,  VoL  X,  p.  57,  where  it  was  held,  that  a  warrant 

f  commitment  for  contempt,  under  s.  99  of  the  9  &  10 

^^/ict.  c.  95,  for  non-appearance  on  a  judgment-summons, 

as  regular,  though  issued  more  than  six  months  after 

lie  date  of  the  judge's  order, — notwithstanding,  that,  by 

lie  37th  of  the  then-existing  rules  of  practice  of  county- 

lurts,  a  warrant  was  to  be  current  only  for  two  months 

its  date.] 


thereof,  force  and  effect  was 

VOL.  XII. — C.  B. 
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1852.  shall  be  made;  and  all  constables  and  other  peace  offi- 
Haves  ^crs  within  their  respective  jurisdictions  shall  aid  in  the 
»  ^'  execution  of  every  such  warrant;    and  the  gaoler  or 

keeper  of  every  gaol^  house  of  correction^  and  prison  men- 
tioned in  any  such  order^  shall  be  bound  to  receive  and 
keep  the  defendant  therein  until  discharged  under  the 
provisions  of  this  act^  or  othcnvise  by  due  course  of  law/' 
The  gaoler  is  to  carry  out  the  judgment  of  the  court : 
the  warrant  alone  is  not  his  justification.]  The  gaoler 
by  detaining  the  plaintiff  was  enforcing  the  warrant  after 
it  had  ceased  to  have  any  force :  and^  by  his  plea,  he 
expressly  treats  the  warrant  as  his  justification,  [/errtt, 
C.  J.  That  is  not  pointed  out  as  ground  of  special  de- 
murrer. Could  the  plaintiff  have  been  brought  up  to  be 
discharged  here^  on  the  ground  that  the  warrant  had  run 
out  ?]  It  is  submitted  that  he  might.  [Talfourdj  J. 
The  131st  rule  provides  that  the  warrant  of  commitment 
'^  shall  continue  in  force  for  three  calendar  months  fiom 
its  date^  and  no  longer.'^  Is  it  not  an  available  warrant 
during  the  whole  three  months?]  If  it  had  been  in- 
tended that  the  three  months'  limit  should  only  apply 
to  the  execution  of  the  warranty  the  rule  would  have  said 
so ;  as  in  the  case  of  the  capias  under  the  1  &  2  Vict.  e. 
1 10^  the  4th  section  of  which  provides  that  the  writ  shall 
be  executed  '^  within  one  calendar  month  after  the  date 
thereof,  but  not  afterwards.'' («) 

Jervis,  C.  J.  I  should  have  been  extremely  sorry  if 
I  had  felt  myself  constrained  by  any  technical  construc- 
tion of  the  rule  in  question  to  decide  in  favour  of  the 
plaintiff  upon  this  demurrer ;  for,  such  a  decision  would 
in  effect  operate  pro  tan  to  a  repeal  of  the  statute.  De- 
fendants would  then  take  care  to  keep  out  of  the  way 
until  the  expiration  of  the  warrant  was  at  hand,  and  thus 

(a)  See  the  2  W.  4,  c.  39,  b.  act  bIiuU  be  in  force  for  more 
10,  which  provides  that  **  no  than  four  calendar  months  from 
writ  issued  by  authority  of  this      the  day  of  the  date  thereof/' &c. 
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evade  the  judgment  of  the  court.     Construing  the  ISlst        1852. 
rule  in  the  strictest  possible  way,  viz.  that  the  warrant        Hates 
shall  have  no  force  or  effect  after  the  expiration  of  the        ,^  ^' 
tnree  calendar  months;  still,  having  received  the  pri- 
soner into  his  custody  imder  the  warrant  whilst  it  was  in 
full  force,  the  gaoler  is  bound  by  the  statute  to  keep  him 
ixntil  the  expiration  of  the  period  mentioned  in  the  order 
of  the  court.     I  think  we  are  doing  no  violence  to  the 
Isnguage  of  this  rule  so  to  construe  it.     The  framers 
f  it  evidently  meant  to  prevent  a  plaintiff  having  the 
cans  of  harassing  his  debtor  by  keeping  a  warrant  sus« 
over  his  head  for  an  indefinite  period.      But 
rhere  can  be  no  reason,  when  once  the  warrant  is  exe* 
uted  by  a  caption,  and  it  is  altogether  removed  beyond 
lie  control  of  the  party,  why  the  judgment  should  not 
carried  into  full  effect.     The  fair  construction  of  the 
le  is,  that  the  warrant  shall  remain  in  force,  for  the 
of  the  defendant's  being  arrested  under  it,  for 
calendar  months  only ;  but  not  so  as  to  qualify  the 
^udgment  or  limit  the  period  of  imprisonment.     I  there- 
think  the  defendant  is  entitled  to  the  judgment  of 
-fclie  ooort. 

Cresswell,  J.     I  am  entirely  of  the  same  opinion. 

Williams,  J.  The  plain  meaning  of  the  131st  rule, 
is,  that  the  warrant  shall  only  continue  capable  of  being 
put  into  operation  for  the  period  of  three  calendar 
months ;  not  that,  the  warrant  having  been  executed, 
the  detention  imder  it  shall  cease  to  be  lawful  from  the 
moment  the  three  months  have  expired. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  con- 
struction contended  for  on  the  part  of  the  plaintiff  is  one 
that  no  amount  of  ingenuity  can  make  plausible. 

Judgment  for  the  defendant, 
r2 
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April  22. 

In  an  action 
against  a  she- 
riff and  boiUff 
for  extortion 
on  the  execu- 
tion of  a  ii.  fa. 
at  the  suit  of 
the  plaintiff, 
under  the  28 


Holmes  v.  Sparkes  and  Nichols. 

J.  HIS  was  an  action  of  debt  against  the  sheriff  of  Sur- 
rey, for  treble  damages,  under  the  statute  of  29  Elia, 
c.  4,  for  alleged  extortion  on  the  execution  of  a  fi.  fa. 

The  first  count  of  the  declaration  stated,  that  whereas 

William  John  Roberts,  theretofore,  to  wit,  on  the  27th 

,  ,  of  October,  1851,  in  the  court  of  our  lady  the  Queen 

(commonly  '  •'       ^ 

called  29)  Eliz.   before  her  justices  at  Westminster,  by  the  consideration 

c  4w  the  def^liL' 

ration,— after  *^^  judgment  of  the  same  court,  recovered  against  the 
iWe^inhe^^"  ^^^  plaintiff  a  certain  debt  of  200/.,  and  also  41.  6s.  8rf., 
writ  to  the  she-  which  in  and  by  the  same  court  were  then  adjudged  to 
cuted,— alleged  ^^^  s^id  William  John  Roberts,  and  with  his  assent,  for 
fottdfflite^^        his  damages  which  he  had  sustained  as  well  on  occasion 

sheriff  and  bai- 
liff, respective- 
ly, wrongfully 
ic.  received 
and  took  from 
the  plaintiff, 
for  serving  and 
executing  the 
writ,  more 
and  other  con- 
sideration and 
recompence 
than  by  the 
statute  in  such 
case  made, — 
that  %9  to  say, 
by  the  statute 
passed  in  the 
twenty-mntk 
year  of  the 
reign  of  Eliza- 
beth, intituled 
&c., — is  limited 
and  appointed, 

that  is  to  say,  the  defendants  then  received  and  took  from  the  now  plaintifl^  to  wit,  8/., 
for  serving  and  executing  the  said  execution,  although  they  did  not  levy  any  turn  of  money 
whatever  by  virtue  or  force  of  the  said  execution,  and  were  entitled  to  no  consideration  or 
recompence  whatever  for  serving  or  executing  the  said  execution ;  whereby  the  plaintiff  ?ra8 
a^jicvcd,  Ac,  "  contrary  to  the  form  of  the  statute  in  such  case  made  and  provided,'*  Ac, : — 
Held,  that  the  declaration  sufficiently  disclosed  a  cause  of  action  upon  the  statute ;  and 
that  the  mis-recital  of  it  was  immaterial,  and  might  be  rejected. 


of  the  detaining  of  the  said  debt,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended^ 
whereof  the  now  plaintiff  was  convicted, — as  by  the 
record  and  proceedings  thereof  remaining  in  the  same 
court  at  Westminster  aforesaid  will  more  fiilly  appear : 
That,  the  said  judgment  being  in  full  force,  and  the  said 
debt  and  damages  remaining  unpaid  and  unsatisfied,  the 
said  William  John  Roberts  afterwards,  to  wit,  on  the 
30th  of  October,  in  the  year  aforesaid,  for  the  obtaining 
satisfaction  thereof,  sued  and  prosecuted  out  of  the  said 
court  a  certain  writ  of  our  said  lady  the  Queen  called 
a  testatum  fi.  fa.,  directed  to  the  sheriff  of  Surrey ;  by 
which  said  writ  our  said  lady  the  Queen  commanded 
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the  said  sheriff,  that  of  the  goods  and  chattels  of  the  now        1852. 
plaintiff  in  his  the  said  sheriff's  bailiwick,  he  should  cause       uolm^b 
to  be  made  the  debt  and  damages  aforesaid,  together  with  *'• 

interest  on  the  sum  of  107/.  16*.  Sd,,  at  the  rate  of  4/. 
per  centum  per  annum,  from  the  said  27th  of  October 
in  the  year  aforesaid,  on  which  day  the  said  judgment 
was  entered  up;  and  that  he  should  have  that  money, 
with  snch  interest  as  aforesaid,  before  the  justices  of  our 
said  lady  the  Queen  at  Westminster,  immediately  after 
the  execution  thereof,  to  be  rendered  to  the  said  William 
John  Roberts  for  his  debt,  damages,  and  interest  afore- 
said ;  and  that  he  should  do  all  such  things  as  by  the 
statute  passed  in  the  second  year  of  the  reign  of  our  said 
lady  the  Queen  he  was  authorised  and  required  to  do  in 
that  behalf;  and  in  what  manner  he  should  have  exe- 
cated  the  said  writ,  he  should  make  appear  to  the  jus- 
tices of  our  said  lady  the  Queen  at  Westminster  imme- 
diately after  the  execution  thereof,  and  have  there  the 
said  writ ;  which  said  writ  afterwards,  and  before  the 
delivery  thereof  to  the  said  sheriff  as  thereinafter  men- 
tioned, to  wit,  on  the  said  30th  of  October  in  the  year 
aforesaid,  was  duly  indorsed  as  foUows,  that  is  to  say, 
"Levy  107/.  16*.  8rf.,  with  interest  thereon  as  within 
directed,  besides  fee.,  and  1/.  16*.  for  writs  of  execution, 
warrant,  &c. ;''  and  which  said  writ,  so  indorsed,  was 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
delivered  to  the  defendant  John  Sparkes,  who  then  and 
from  thence  until  and  at  and  i^r  the  committing  of 
the  offence  thereinafter  mentioned  was  sheriff  of  the  said 
county  of  Surrey,  to  be  executed  in  due  form  of  law : 
That  the  defendant  John  Sparkes,  so  being  such  sheriff 
as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  duly  appointed  the  defendant  James  Nichols 
to  be  his  bailiff  to  execute  the  said  writ :  Nevertheless, 
the  defendant  John  Sparkes  so  being  such  sheriff,  and 
the  defendant  James  Nichols  so  being  such  bailiff,  not 
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special  demur- 
rer. 


regarding  their  duty  in  that  behalf^  nor  the  statute  in 
such  case  made  and  provided,  but  contriving  to  injure 
the  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  by  reason  and  colour  of  their  respective  offices 
as  such  sheriff  and  bailiff  as  aforesaid,  wrongfully,  ille- 
gally, and  oppressively  had,  received,  and  took  of  and 
from  the  now  plaintiff,  for  the  serving  and  executing  of 
the  said  writ  of  execution,  more  and  other  consideration 
and  recompence  than  by  the  statute  in  such  case  made, 
that  is  to  say,  by  the  statute  passed  in  the  29th  year 
of  the  reign  of  the  late  Queen  Elizabeth,  intituled  ''An 
act  to  prevent  extortion  in  sheriffs,  under-sheriffis,  and 
bailiffs  of  franchises  or  liberties,  in  cases  of  execution,'' 
is  limited  and  appointed,  that  is  to  say,  the  defendants 
then  had,  received,  and  took  of  and  from  the  now  plaintiff 
a  large  sum  of  money,  to  wit,  8/.,  for  serving  and  execut- 
ing the  said  execution^  although  the  defendants  did  not, 
nor  did  either  of  them,  levy  any  sum  of  money  what- 
ever by  virtue  or  force  of  the  said  execution,  and  were 
entitled  to  no  consideration  or  recompence  whatever 
for  serving  or  executing  the  said  execution;  and  that 
thereby  the  now  plaintiff  was  and  is  damaged  and 
aggrieved,  to  the  amount  of  the  said  sum  of  money,  to 
wit,  to  the  sum  of  8/.,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  thereby  and  by 
force  of  the  said  statute,  an  action  had  accrued  to  the 
now  plaintiff  to  demand  and  have  of  and  from  the  now 
defendants  the  sum  of  24/.,  being  treble  the  amount  of 
the  said  damages,  and  parcel  of  the  sum  above  de- 
manded ;  yet  the  defendants  had  not  paid  the  said  sum 
above  demanded,  or  any  part  thereof,  to  the  plaintiff's 
damage  of  50/.  &c. 

To  this  count  the  defendant  demurred  speciaUy,  as- 
signing for  causes,  amongst  others, — that  the  said  first 
count  docs  not  shew  with  sufficient  certainty  any  cause 
of  action  against  the  defendants  in  respect  of  the  sum 
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daimed  by  the  plaintiff  in  the  said  first  count; — that  it        1852. 
does  not  shew  with  sufficient  certainty  whether  the  said       holmes 
sum  therein  claimed  by  the  plaintiff,  is  claimed  by  rea-  *• 

son  of  there  having  been  no  service  and  no  execution  of 
the  writ  therein  mentioned,  or  whether  the  plaintiff  in- 
tends to  admit  the  service  and  execution  of  the  said  writ. 
And  to  allege  that  such  service  and  execution  was  not 
8uch  a  service  and  execution  as  would  by  law  entitle  the 
defendants  to  a  consideration  or  recompence ; — that  it 
is  not  shewn  with  sufficient  certainty  how  or  in  what 
imanner  the  defendants  were  or  are  entitled  to  no  con- 
sideration or  recompence  whatever  for  serving  or  exe- 
c^uting  the  said  execution  as  in  the  said  first  count 
sdleged; — that  the  allegation  in  the  first  count,  that  the 
defendants  were  entitled  to  no  consideration  or  recom- 
pence whatever  for  serving  or  executing  the  said  execu- 
tion, involves  matter  of  law ;    and  that  the  facts  from 
^hich  the  court  might  see  whether  or  not  such  allegation 
was  well  founded,  should  have  been  stated; — that  the 
aUegation  that  the  defendants  did  not,  nor  did  either  of 
them,  levy  any  sum  of  money,  is  ambiguous  and  uncer- 
tain, and  does  not  shew  with  sufficient  certainty  that  the 
defendants  were  not  entitled  to  some  consideration  or 
recompence  for  serving  and  executing  the  said  writ,  and 
that  the  facts  ought  to  have  been  stated,  in  order 
that  it  might  be  shewn  to  the  court  whether  the  same 
did  amount  to  a  levy  in  point  of  law  or  not ; — that  it  is 
not  shewn  with  sufficient  certainty  whether  any  or  what 
goods  of  the  plaintiff  were  taken  under  or  by  colour  of 
the  said  writ  of  execution,  or  whether  any  or  what  com- 
promise was  entered  into  between  the  now  plaintiff  and 
the  said  William  John  Roberts,  so  as  to  discharge  the 
defendants  from  executing  the  said  writ,  or  how  the  said 
sum  of  8/,  was  obtained  under  colour  of  their  office  ;— 
that  there  is  no  such  statute  passed  in  the  29th  year  of 
the  reign  of  Queen  Elizabeth,  intituled  ''  An  act  to  pre- 
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1852.  vent  extortion  in  sheriffs^  nndersherifiBy  and  bailifib  of 
Holmes  franchises  or  liberties^  in  cases  of  execution^''  as  in  the 
„    *•  said  first  count  of  the  declaration  mentioned.  &c. 

The  plaintiff  joined  in  demurrer. 

Phipson,  in  snpport  of  the  demurrer.  The  count  is 
ambiguous :  it  does  not  set  out  with  sufSdent  certaiiity 
what  the  sheriff  was  entitled  to  take^  and  what  he  did 
take ;  but  there  is  a  general  allegation  that  no  levy  took 
place  at  all,  and  that  consequently  the  sheriff  was  en- 
titled to  nothing  for  poundage.  The  defendant  was  not 
bound  to  take  issue  upon  what  is  or  is  not  in  law  a  levy. 
It  may  be  conceded  that  the  sheriff  is  entitled  to  no 
poundage  where  there  has  been  no  levy:  but  what 
amounts  to  a  levy  is  in  many  cases  matter  of  grave  con- 
test. Com.  Dig.  Pleader  (C.  76.),  says, ''  The  plaintiff  in 
his  declaration  ought  to  aver  every  fact^  without  being 
informed  of  which  the  court  cannot  judge  whether  the 
plaintiff  has  cause  of  action.  Vide  Action  upon  Statute 
(A.  3.)  As,  in  an  action  founded  on  a  statute,  the  plain- 
tiff ought  to  aver  every  fact  necessary  to  inform  the  court 
that  his  case  is  within  the  statute ;  as,  in  quare  impedit 
by  the  King  on  the  statute  13  Eliz.  c.  12,  for  not  reading 
the  thirty-nine  articles,  it  ought  to  be  averred  that  it  was 
a  benefice  with  cure,^' — citing  The  King  v.  The  Bishop  of 
Lincoln,  1  And.  62,  Rex  v.  Gibson,  2  Lutw.  1086.  [Jfer- 
vis,  C.  J.  What  do  you  suggest  should  have  been  the 
allegation  here?]  The  declaration  should  have  al- 
leged, supposing  there  had  been  a  seizure,  and  no  fruits^ 
that  the  sheriff  abandoned  without  levying  the  money. 
[Jervis,  C.  J.  Suppose  there  was  no  seizure  ?]  If  the 
sheriff  levy  under  a  fi.  fa.,  he  is  entitled  to  poundage^ 
though  the  parties  compromise  before  sale :  Alchin  r. 
Wells,  5  T.  R.  470.  If  no  seizure  had  taken  place,  the 
plaintiff  might  have  said  so.  The  allegation,  as  it  stands, 
would  rather  lead  one  to  assume  that  there  had  been  no 
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execation  executed^  because  there  was  a  compromise.  1852. 
Parke^  B.,  lays  it  down  in  Chapman  v.  Bowlby,  8  M.  &  Holmis 
W.  249^  that  poundage  is  payable  to  the  sheriff  in  all  ^' 

cases  where  the  money  is  obtained  under  compulsion  of 
the  writ.     [Cresswell,  J.    Then,  a  denial  of  a  levy  is  a 
denial  that  the  money  was  obtained  under  compulsion 
of  the  writ.]     In  Ashby  v.  Harris,  2  M.  &  W.  678,  the 
cxmrt  of  Exchequer  inclined  to  think  that  a  declaration 
of  this  sort  must  state  the  sum  actually  taken  by  the 
«iheriffl     [Jervia^  C.  J.     Suppose  the  sheriff  seized,  and 
^vras  obliged  to  pay  over  the  whole  sum  levied,  in  satis- 
feu^on  of  the  landlord's  claim  for  rent, — how  should  that 
fce  alleged?]  According  to  the  fact.  [Jervis,  C.  J.    Con- 
Ci^luding,  and  so  the  defendant  did  not  levy  any  money 
^Hwrhatever  by  virtue  of  the  execution  ?]    Precisely  so :  and 
ikhen  the  defendants  might  have  demurred,  and  so  had 
^he  judgment  of  a  court  of  error.    In  Usher  v.  Walters, 
-4  CL  B.  553,  3  Oale  &  D.  594,  the  pkintiff  declared  in 
^ebt  against  the  sheriff,  alleging  that  the  defendant  had, 
executing  a  fi.  fa.  against  the  plaintiff,  levied  a  sum 
money  named,  including  sums  named  severally  for 
^^sxpenses  and  landlord's  rent ;  and  that,  contrary  to  the 
form  of  the  statutes,  he  took  of  the  plaintiff  more  consi- 
deration and  recompence  than  by  the  statutes  is  allowed, 
^%hat  is  to  say,  10/.  49.  6^.,  when  by  the  statutes  there 
^^rere  allowed  only  &c.  (naming  the  several  sums),  being 
«tt  tlie  rates  severally  named  for  poundage,  for  the  war- 
Xunt,  for  executing  the  warrant,  for  the  man  left  in  pos- 
:me8aion  during  a  time  named,  for  the  sale,  and  for  the 
^:»rtificate  thereof,  the  excess  being  4/.  7s.  9d.,  whereby, 
JBnd  by  fcnrce  of  the  statute,  an  action  accrued  to  the 
plaintiff  to  demand,  &c.,  treble  the  excess :  and  it  was 
lield,  on  special  demurrer,  that  the  declaration  was  bad 
M<3fr  not  shewing  how  the  several  sums  which  could  legally 
\ie  taken  were  fixed,  and  of  what  items  the  excess  was 
snade  up.     ''I  cannot  tell,''  said  Patteson,  J.,  ''from 
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1852.        this  declaration  how  the  excess  arises  :  a  gross  sum  only 

jjoujQg       is  named."      Here,  the  substantial  complaint  is,  that 

^*  the  declaration  does  not  shew  that  this  is  a  case  in 

Sfaskbs. 

which  the  sheriff  was  not  entitled  to  poundage.    The 

last  ground  of  demurrer  is  clearly  fatal, — ^that  the  decla- 
ration improperly  describes  the  statute  as  a  statute 
passed  in  the  twenty-ninth  year  of  the  reign  of  Elizabeth. 
The  statute  intituled  *'An  act  to  prevent  extortion  in 
sheriffs,  &c.,  in  cases  of  execution/^  was,  in  truth,  passed 
in  the  twenty-eighth  year  of  that  reign.  The  misdescrip- 
tion is  fatal :  The  King  y.  John  Biers,  1  Ad.  &  E.  827, 
3  N.  &  M.  475.  (a) 

WilleSy  contrk.  No  doubt,  it  is  a  mistake  to  describe 
the  statute  in  question  as  a  statute  made  and  passed 
in  the  29th  year  of  the  reign  of  Elizabeth, — though 
it  is  so  called  in  the  books ;  the  parliament  having  only 
been  held  by  adjournment  in  that  year.  But  it  is 
stated  under  a  "  viz.,"  and  the  allegation  was  whoUy 
unnecessary  to  the  maintenance  of  the  action :  the  de- 
claration sufficiently  shews  that  the  defendants  have  been 
guilty  of  an  offence  against  the  statute  which  is  appli- 
cable to  the  case;  and  the  court  will  refer  it  to  the 
proper  statute,  though  the  plaintiff  has  by  mistake  given 
an  erroneous  reference.  The  argument  on  the  other 
side  assumes  that  there  is  something  here  for  the  plaintiff 
to  describe,  and  which  he  has  not  sufficiently  described. 
That,  however,  is  a  fallacy :  the  plaintiff  is  not  stating 
something  which  has,  but  something  which  has  not,  taken 
place  under  the  writ.  Since  the  case  of  Alchin  v.  WelUi 
the  sheriff  has  always  been  considered  to  be  entitled  to 
poundage,  where  he  has  levied  the  money  either  actually 
or  constructively.  If  he  seizes,  and  the  seizure  results 
in  nothing,  either  from  the  landlord's  claim  for  rent 

(a)  And  see  Gihhs  v.  Pike,  8  M.  &  W.  223,  9  DowL  P.  C.  731 
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aboorbing  the  whole,  or  from  any  other  cause,  there        1852. 
is  an  absence  of  levying :   and  that  is  a  result  in  fact,       holmbs 

not  a  result  in  law.     [Jervis,  C.  J.     According  to  Mr.  «• 

Sfaskss* 
Phipson's  argument,  you  must  negative  the  doing  of 

every  act  which  might  possibly  amount  to  a  levy,  as  well 

as  state  affirmatively  what  was  done.]      In   Usher  v. 

Walters,  the  declaration  did  not  shew  what  had  been 
illegally  taken :  there  was  a  confusion  between  the  two 
statutes  of  29  Eliz.  c.  4,  and  7  W.  4  &  1  Vict.  c.  55, 
8.  2.  Patteson,  J.,  says :  '^  This  action  is  founded  on 
Stat.  29  Eliz.  c.  4,  which  relates  only  to  taking  more 
'^hau  the  poundage  there  limited.  Then,  stat.  7  W.  4  & 
X  Vict.  c.  55,  8.  2,  makes  lawful  the  taking  such  fees 
«is  shall  be  allowed  by  the  officers  under  the  sanction  of 
"^he  judges.  It  is  now  contended,  that,  imder  the  power 
^iven  by  the  earlier  statute,  a  party  may  sue  for  taking 
:xnore  fees  than  are  authorised  imder  the  later  statute ; 
:f  or,  if  imder  the  later  statute  fees  may  be  taken  which 
<x>iild  not  be  taken  under  the  earlier  one,  the  earlier  is 
wX  least  so  far  repealed.  The  plaintiff  then  seeks  to 
incorporate  the  two  statutes.  It  seems  to  me  very  diffi- 
emit  to  bring  stat.  29  Eliz.  c.  4,  to  bear  at  all  upon  the 
2>resent  state  of  things.  But,  if  this  can  be  done,  you 
:xnust  at  any  rate  shew  how  the  different  sums  which 
nought  legally  be  taken  were  ascertained.  That  objection 
:is  £ettal.''  The  doubt  left  by  that  case  is  in  a  great  de- 
Igree  cleared  up  by  the  subsequent  case  of  Pilkingion  v. 

Cooke,  16  M.  &  W.  615,  which  has  brought  the  form  of 
declaring  in  these  cases  very  much  to  what  it  was  before 
"the  passing  of  the  7  W.  4  &  1  Vict.  c.  55.  It  was  there 
Tield  that  the  statute  29  Eliz.  c.  4,  is  not  repealed  by  the 

7  W.  4.  &  1  Vict.  c.  55 ;  but  that  the  only  effect  of  the 
latter  statute,  is,  to  exempt  from  the  penalties  of  the 

statute  of  Elizabeth,  the  cases  in  which  the  sheriff  shall 

^take  no  larger  fees  than  shall  be  allowed  by  order  of  the 
judges :  and  therefore,  in  a  declaration  on  the  case  for 
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1852.  extortion^  on  the  statute  of  Elizabeth^  it  is  not  necessary 
Homos  ^  negative  the  defendant's  having  had  authority  under 
^-  the  statute  of  Victoria  to  take  the  fees  complained  of: 

but  that  is  matter  of  defence  which  should  come  by  plea. 

The  form  given  in  Chitty  on  Pleading,  7th  edit..  Vol. 

2,  p.  635,  for  a  declaration  in  case  on  the  statute  28 

Eliz.  c.  4,  against  the  sheriff,  for  extortion,  at  the  suit  of 

the  plaintiff  in  the  action,  is  general. 

Phipson,  in  reply.  The  cases  shew  that  a  declaration 
on  this  statute  cannot  be  good  unless  it  avers  &ct8  to 
shew  that  the  offence  contemplated  by  the  statute  has 
been  committed.  In  Berton  v.  Lawrence,  5  Exch.  816, 
the  court  of  Exchequer  intimated  an  opinion,  that,  in 
debt  on  this  statute  against  the  sheriff  for  extortion  on 
executing  several  writs  of  fi.  fa.,  it  is  not  sufficient  to 
allege  that  the  defendant  took  for  the  said  executions  a 
certain  sum,  being  a  larger  recompence  than  is  by  the 

statute  limited,  that  is  to  say,  £ more :  bat  tiiat 

the  declaration  should  state  what  he  ought  to  have 
taken,  and  what  was  the  excess  on  each  writ.  In 
WHghtup  V.  Greenacre,  10  Q.  B.  1,  the  declaration  dis- 
closed the  precise  nature  of  the  alleged  extortion. 

Jervis,  C.  J.  It  seems  to  me  that  there  is  nothing 
in  either  of  the  points  urged  on  the  part  of  the  defend- 
ants. The  declaration  alleges  that  the  defendants,  as 
sheriff  and  bailiff,  respectively,  wrongfully,  illegally,  and 
oppressively  had,  received,  and  took  of  and  from  the 
plaintiff,  for  the  serving  and  executing  the  writ  of  execu- 
tion, more  and  other  consideration  and  recompence  tlian 
by  the  statute  in  such  case  made, — that  is  to  say,  by  the 
statute  passed  in  the  twenty-ninth  year  of  the  reign  of 
the  late  Queen  Elizabeth,  intituled  ''  An  act  to  prevent 
extortion  in  sheriffs,  undersheriffe,  and  bailiffs  of  fran- 
chises or  liberties,  in  cases  of  execution," — is  limited  and^ 
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appointed,  that  is  to  say^  the  defendants  then  had^  re-        1852. 
oeiyed,  and  took  of  and  from  the  now  plaintiff  a  large       holmbb 
sum  of  money,  to  wit,  8/.,  for  servina:  and  exeeutinec  the  ^' 

said  execution,  although  the  defendants  did  not,  nor  did 
either  of  them,  levy  any  sum  of  money  whatever  by  vir- 
tue or  force  of  the  said  execution,  and  were  entitled  to 
no  consideration  or  recompence  whatever  for  serving  or 
executing  the  said  execution,  &c.     I  think  the  ground  of 
complaint  is  not  only  stated  correctly,  but  is  stated  in 
±he  only  way  in  which  it  could  have  been  stated.     If  the 
clefendants'  argument  amounts  to  anything,  a  plaintiff, 
ia  declaring  upon  this  statute,  must  shew  every  conceiv- 
able mode  of  executing  the  writ  which  would  construct- 
ively amount  to  a  levy,  and  then  negative  each  specific- 
ally.    That  clearly  cannot  be  necessary.     If  the  allega- 
^on  here  is  sufficiently  certain,  the  defendant  might  and 
ought  to  have  traversed  it.     As  to  the  misrecital  of  the 
statute,  that  is  quite  immaterial.      It  was  enough  to 
state  that  the  thing  done  was  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

Cresswell,  J.  I  am  of  the  same  opinion.  If  the 
year  of  the  reign  were  really  material,  we  could  not 
reject  the  viz.  But  the  declaration  goes  on  to  say  that 
the  matter  chained  was  done  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided :  and  that 
clearly  is  sufficient.  From  the  allegation  in  the  declar- 
ation, that  the  defendants  '^  did  not  levy  any  sum  of 
money  whatever  by  virtue  or  force  of  the  said  execution,'* 
I  understand  the  plaintiff  to  mean  that  the  defendants 
did  nothing  which  amounted  to  a  levy.  The  defendant 
is  not  by  this  form  of  pleading  deprived  of  the  oppor- 
tuiity  of  raising  the  question  upon  the  record ;  for,  if  he 
traversed  this  allegation,  it  would  be  for  the  judge  to  say 
whether  or  not  that  which  was  done  amounted  in  law  to 
a  levy,  and  the  defendant  might  tender  a  bill  of  excep- 
tions. 
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1852.  Williams,  J.     I  am  of  the  same  opinion.     I  think 

Holmes       ^^^  ^^®  rules  of  pleading  are  satisfied  by  this  declaration. 


V, 

Spabkes. 


Talfourd,  J.,  concurred. 

Judgment  for  the  plaintiff. 


Ward  v.  The  Right  Honourable  Lord  Londesborough. 

Jan.  14. 

The  plaintiff  re-  ASSUMPSIT  for  money  lent,  money  had  and  received, 
TaUotmrat^    *"^^  money  found  due  upon  an  account  stated.  Plea^  non 

allotting  him       assumpsit. 
100  shurefl  in  a 

projected  rail-  The  action  was  brought  to  recover  the  sum  of  210/., 
^ch^he*^  'd  ^^^^  *^®  amount  paid  by  the  plaintiff  as  a  deposit  on 
ad^omtof  2Z.  one  hundred  shares  in  The  Dover  and  Deal  Railway 

28,  per  share.       ^^ 

With  the  letter  Company. 

directors  (one     tings  in  London  after  Michaelmas  Term  last.    The  bdA 

of  whom  was 

the  defendant)     WCrC  aS  follows  : — 

^1^  The  Dover  and  Deal  RaUway  Company  was  piovi- 

plaintiff  a  drcu-  gionally  registered  on  the  2nd  of  October,  1845.     The 

lar  containing,  .  . 

aipongstothers,  requisite  nimiber  of  subscribers'  names  was  obtained, 
S^o^  and  the  bill  for  incorporating  the  company  was  brought 
"In  the  event    before  parliament  in  the  session  of  1846,  but  reported 

of  the  act  not  ,        *  * 

being  obtained,    against. 

the  directors  mt      ji»j^  v  n  t-t  ••i 

undertake  to  T"®  defendant  was  a  member  of  the  provisional  oom- 

retum  the 

whole  of  the  deposits,  without  deduction." 

There  was  no  evidence  of  any  application  by  the  plaintiff  for  shares,  or  that  his  allotted 
shares  had  been  exchanged  for  scrip ;  and  it  appeared  that  he  had  never  signed  the  parlia- 
mentary contract  or  subsribers'  agreement.     The  project  proving  abortive, — 

Held, — ^first,  that  money  had  and  received  lay,  to  recover  back  the  depodt  paid : 

Secondly,  that  the  letter  of  allotment  and  circular  were  admissible  in  evidence  without 
being  stamped,  inasmuch  as  they  did  not  constitute  the  whole  agreement  between  the 
directors  and  the  allottees : 

Thirdly,  that  the  sending  of  the  letter  of  allotment  and  circular  to  the  plaintiff,  was  sofB- 
ciently  proved  by  the  statement  of  the  secretary  of  the  company,  tliat  he  had  received  in. 
stmctions  to  send  them  to  all  the  allottees,  that  the  plaintiff  was  one  of  them,  and  that  be 
believed  he  had  sent  them  to  him. 
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mittee,  and  also  of  the  managing  committee,  from  the        1852. 
inception  of  the  undertaking.     He  took  an  active  part        ~ 
in  the  proceedings,  and  frequently  occupied  the  chair  at  r. 

the  meetmgs  of  the  committee.   The  first  meetmg  which      boeoitoh. 
the  defendant  attended,  was  held  on  the  1st  of  November, 
1815.    The  defendant  was  the  chairman  of  that  meeting, 
and  signed  the  minutes  as  such ;    and  the  managing 
committee,  of  which  he  was  a  member,  was  then  ap- 
pointed.    Another  meetiag  was  held  on  the  7th  of  No- 
^%7einber  in  the  same  year,  at  which  the  defendant  was 
^Iso  present.     Several  other  meetings  were  held  between 
^he   Ist  of  December,   1845,   and  the  22nd  of  April, 
H  846^  many  of  which  the  defendant  attended :  but  it  did 
Tiot  appear  that  he  was  present  at  any  meeting  held  after 
"fchat  date. 

Shortly  after  the  formation  of  the  company,  a  nego- 

^ation  was  opened  between  the  managing  committee 

^md  the  directors  of  the  South  Eastern  Railway  Com- 

2)any,  the  object  of  which  was  to  amalgamate  the  two 

^x^mpanies,  so  far  as  related  to  the  line  from  Dover  to 

IDeal,  the  South  Eastern  Railway  Company  being  desirous 

^^o  continue  their  line  to  Deal ;  and  an  arrangement  was 

^hen  entered  into  (which  had  since  been  repudiated  by 

^he  South  Eastern   Railway  Company),   that,   in  the 

^vent  of  the  Dover  and  Deal  Railway  Company  obtain- 

:mng  their  act  of  incorporation,  the  shareholders  in  the 

latter  company  should  be  entitled  to  stock  in  the  South 

I£aBtem  Railway  Company ;  and,  in  the  event  of  the 

IDover  and  Deal  Railway  Company  failing  to  obtain 

^heir  act,  then  that  the  South  Eastern  Railway  Company 

"^ould  indemnify  the  Dover  and  Deal  Railway  Company 

^igainst  all  expenses,  and  so  enable  the  latter  company 

%o  return  to  their  shareholders  all  the  deposits  paid  up. 

In  consequence  of  that  arrangement,  a  meeting  of  the 
^^ommittee  of  the  Dover  and  Deal  Railway  Company 
held  on  the  24th  of  January,  1846,  at  which  meet- 


Bosouaa. 
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1852.        ing  the  defendant  presided,  when  the  following  letter 
Wabd        ^^  ^^^^  '^^  approved,  and  ordered  to  be  circulated : — 

^^JLov^i^'  "  7,  Coleman  Street,  Jan.  24,  1846. 

"  Dover  and  Deal  Railway. 

^^  In  forwarding  to  you  the  accompanying  letter  of 
allotment,  the  directors  desire  to  explain  that  they  have 
delayed  issuing  any  shares  until  the  standing-orders  of 
both  Houses  of  Parliament  had  been  complied  with, 
and  certain  arrangements  entered  into  with  the  South 
Eastern  Company  had  been  brought  to  a  conclusion. 

^'  The  directors  have  now  the  greatest  satisfeiction  in 
stating  the  arrangements  with  the  South  Eastern  Com- 
pany have  been  concluded ;  and  they  are  fully  jujstified 
in  asserting  that  the  company  will  be  placed  in  such  a 
position  as  to  insure  its  proprietary  against  loss :  and,  in 
the  event  of  the  passing  of  the  bill,  shares  in  the  Sonth 
Eastern  Railway  will  be  allotted  to  the  proprietors,  in 
lieu  of  stock  in  this  company. 

''The  directors,  in  making  this  announcement,  feel 
that  the  affairs  of  the  company,  as  now  settled,  are  on 
such  a  basis  as  to  insure  important  advantages  to  its 
proprietors,  and  to  warrant  the  directors  in  proceeding 
to  parliament  with  the  imdertaking,  with  every  expecta- 
tion of  success. 

"  In  the  event  of  the  act  not  being  obtained,  the  direc- 
tors  undertake  to  return  thewliole  of  the  deposits,  without 
deduction. 

By  order. 


S.  P.  Hook,  , 

r^   m  rm,  homt-sohcitors." 

G.  T.  Thompson 


Moint-{ 


The  secretary,  who  was  called  to  prove  the  sending  of 
this  circular  and  the  letter  of  allotment,  stated,  that  gene- 
ral directions  had  been  given  by  the  board  of  directors 
send  them  to  all  who  had  applied  for  shares ;  that  6om( 
were  posted  by  himself,  and  some  by  other  persons;  tha 
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he  did  not  know  whether  he  had  sent  them  to  the  plain-        1852. 

tiff  or  not,  but  to  the  best  of  his  belief  he  had.  wl^ 

The  letter  of  allotment  was  in  the  following  form  : —     ,        ^' 

°  LOBD  LOXDES- 

"  Dover  and  Deal  Railway.  bobough. 

"100  shares  :  deposit,  2  guineas  per  share. 
''  I  have  to  inform  you  that  the  provisional  directors 
liave  on  application  allotted  to  you  one  hundred  shares 
in  this  undertaking,  and  that  the  deposit  thereon  must 
1)6  paid  to  one  of  the  under-mentioned  bankers  on  or 
l)efore  the  6th  of  February  next,  othenvise  the  allotment 
"^ill  be  void. 

*'  On  presentation  of  this  letter,  and  payment  of  the 
<51epoBit,  the  bankers  will  give  a  receipt,  which  will  be  ex- 
c^hanged  for  scrip,  on  your  executing  the  parliamentary 
C2ontract  and  subscribers'  agreement.^' 

At  the  bottom  of  this  document  was  the  bankers'  re- 
dpt  for  210/.,  which  was  proved  to  have  been  paid  in 
)y  the  plaintiff  to  the  account  of  "The  provisional  com- 
'xznittee  of  the  Dover  and  Deal  Railway,''  at  the  Commer- 
^zial  Bank  of  London,  on  the  6th  of  February,  1846. 

There  was  no  evidence  of  any  application  by  the  plain- 
"fciff  for  shares,  or  that  his  allotted  shares  had  been  ex- 
■ibanged  for  scrip;  and  it  appeared  that  he  had  never 
the  parliamentary  contract  or  subscribers'  agree- 


On  the  part  of  the  defendant  it  was  submitted, — first, 
'^apon  the  authority  of  Clements  v.  Todd,  1  Exch.  268, 
^uid  AshpUel  v.  Sercombe,  5  Exch.  147,  that,  the  plain- 
^fciff  having  paid  the  money  upon  the  contract  mentioned 
in  the  letter  of  allotment,  money  had  and  received  would 
^^not  lie  to  recover  it  back,  whether  he  had  signed  the 
;^>arliamentary  contract  and  subscribers'  agreement  or 
^=iot^  the  agreement  to  sign  being  for  this  purpose  tanta- 
K^aount  to  actual  signature, — secondly,  that  the  circular 
letter  of  allotment  were  respectively  inadmissible  for 
rant  of  stamps, — thirdly,  that  there  was  no  cndence  of 
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Wabd 

V, 

LOBD  LONDES- 

BOBOVGIl. 


the  sending  of  the  circular  and  letter  of  allotment  to 
the  plaintiff. 

These  several  objections  were  overruled,  and  his  lord- 
ship directed  a  verdict  to  be  entered  for  the  plaintiff  for 
the  amount  claimed. 


Byles,  Seijt.^  now  moved  for  a  new  trial  on  the  ground 
of  misdirection.  1.  Clements  v,  Todd,  1  Exch.  268,  is  a 
distinct  authority  that  this  action  for  money  had  and 
received  is  not  maintainable.  There,  the  plaintiff  signed 
an  application  for  shares  in  a  company  provisionally  re- 
gistered :  the  application  contained  the  usual  under- 
taking to  sign  the  parliamentary  contract  and  subacri- 
1)ers'  agreement,  when  required:  the  plaintiff  had  no 
letter  of  allotment,  but,  having  paid  the  deposit,  reodved 
scrip-certificates  in  the  usual  form,  stating  that  "the 
subscribers^  agreement  and  parliamentary  contract  had 
been  signed  by  the  person  to  whom  the  certificate  was 
issued  '/^  the  plaintiff,  in  fact,  never  signed  either  the 
subscribers'  agreement  or  parliamentary  contract :  and, 
the  scheme  proving  abortive,  he  brought  an  action  for 
money  had  and  received,  to  recover  back  the  deposit : 
but  it  was  held  that  he  had  placed  himself  in  the  same 
situation  as  if  he  had  signed  the  subscribers'  agreement 
and  parliamentary  contract,  and  therefore  could  not  re- 
cover. The  decision  in  Ashpitel  v.  Sercombe,  5  EzcL 
147,  proceeded  expressly  upon  the  particular  fietcts  of 
that  case. 

2.  The  circular  of  the  24th  of  January,  1846,  was 
evidence  of  the  contract  between  the  plaintiff  and  the 
company,  and  therefore  should  have  been  stamped :  at 
also  should  the  letter  of  allotment.     In   Volkmi  v.. 
Fletcher,  1  Exch.  20,  where  the  letter  of  allotment 
held  not  to  require  a  stamp,  no  letter  of  application 
put  in.     \Cres8well,  J.  Why  are  we  to  assume  that 
was  one  ?]     In  the  ordinary  case  of  an  agreement  fixr 
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JB 


?. 
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Ward 
Lord  Londes- 

BOROUGH . 
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lease^  signed  by  the  lessor  only,  the  lessee  doing  nothing        2g-2 
but  entering  upon  the  possession,  nobody  ever  dreamt 
that  a  stamp  was  not  requisite.     [CressweU,  J.    The 
plaintiff  was  not  bound  by  his  proposal.]     By  that  and 
the  assent  taken  together.     {Ji'Ulliams,   J.     TVill^  v. 
Parrattj  8  Exch.  211,  seems  to  meet  your  objection. 
There,  to  a  letter  in  the  ordinary  form,  applying  for 
shares  in  a  projected  railway  company,  the  plaintiff  re- 
oeived  in  answer  a  letter  of  allotment,  headed  "not 
transferable,'^  and  requiring  him  to  pay  a  deposit  of 
2/.  28.  per  share.    The  words  relating  to  the  deposit  were 
erased,  and  the  letter  was  indorsed  with  a  memorandum, 
that  the  committee  of  management,  being  of  opinion 
that  it  would  be  an  accommodation  to  the  subscribers  if 
they  were  allowed  the  option  of  either  paying  the  whole 
or  a  portion  of  their  deposits  at  that  time,  and  the  re- 
i&ainder  at  a  future  day,  and  considering  it  unnecessary 
to  lock  up  the  lai^  sum  of  money  over  and  above  what 
any  expenses  could  require,  in  the  then  state  of  the 
xicioney  market,  there  being  no  necessity  for  so  doing, 
piroceeded  to  state  that  the  plaintiff  was  directed  to  pay 
XOtf*  per  share  on  a  certain  day,  and  1/.  12«.  per  share  on 
^  subsequent  day.   The  scheme  failed,  the  money  having 
lieen  expended  in  preliminary  expenses.     In  an  action 
'hrought  to  recover  back  the  deposit  paid  of  10«.  per 
%1iare, — it  was  held,  that  the  letter  of  allotment  did  not 
venire  a  stamp;   and  that  the  committee  of  manage- 
lOEient  were  impowered  to  expend  the  money  in  such  pre- 
liminary expenses,  and  therefore  that  the  plaintiff  was 
^ot  entitled  to  recover.   ''  The  plaintiff,"  says  Pollock,  C. 
fi.,  *'  applied  for  shares  by  letter,  offering  certain  terms ; 
'tlie  letter  of  allotment  allotted  shares  on  different  terms. 
miese  two  letters  did  not  constitute  any  agreement  be- 
^^ifveen  the  parties.    The  contract  arises  fi*om  the  offer 
cxmtained  in  the  letter  of  allotment,  and  the  acceptance 
Off  it  by  the  plaintiff,  by  complying  with  its  terms  in 
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paying  the  money,  &e.  The  entire  contract  between  the 
parties,  therefore,  is  not  in  writing,  and  cannot  be 
stamped.  On  the  authority  of  Vollans  v.  Fletcher ,  we 
are  of  opinion  that  the  letter  of  allotment  was  properly 
received  in  evidence  without  a  stamp/'  Maule,  J.,  re- 
ferred to  Vaughion  v.  Brine,  1  M.  &  G.  359,  1  Scott  N. 
R.  258,  and  Chaplin  v.  Clarke,  4  Exch.  403.]  No  evi- 
dence having  been  given  of  the  letter  of  application,  it 
must  be  assumed  that  it  did  not  differ  from  the  letter  of 
allotment.  [Jervis,  C.  J.  In  Moore  v.  Garwood,  4  Exch. 
681,  in  an  action  for  money  had  and  received,  by  an 
allottee  of  railway  scrip,  for  the  recovery  of  his  deposit, 
on  the  abandonment  of  the  scheme,  the  letter  of  allot- 
ment was  offered  in  evidence  by  the  plaintiff,  who  called 
upon  the  defendant  to  produce  the  letter  of  application, 
which  he  refused  to  do :  and  it  was  held,  in  error  upon  a 
bill  of  exceptions,  that,  under  such  circumstances,  the 
letter  of  allotment  was  receivable  in  evidence  without  a 
stamp,  as  there  was  no  presumption  that  the  two  letters 
were  ad  idem,  and  that  the  contract  depended  upon  them 
alone.]  That  is  a  very  different  case.  Where  a  docu- 
ment is  caUcd  for,  on  notice,  and  not  produced,  the  party 
failing  to  produce  it  cannot  raise  the  objection  of  want 
of  stamp,  [a)  A  unilateral  agreement  on  the  part  of  the 
company,  to  be  made  binding  by  something  afterwards 


(a)  See  Crowther  v.  Salo- 
mons, ante,  Vol.  VI.,  p.  758. 
There,  upon  the  defendant's 
refusal,  after  notice,  to  pro- 
dace  at  the  trial  the  original  of 
an  agreement  on  which  the 
plaintiff  relied,  a  witness  for 
the  plaintiff  produced  an  un- 
stamped copy ;  but,  on  his 
cross-examination,  he  stated 
that  the  original  agreement  was 
not  stamped  at  the  time  it  was 


executed  and  acted  upon ;  anc 
it  appeared  that  the  plaintiff*^s 
attorney  had  had  inspection  o^ 
the  original  shortly  before  th^s 
action:  and  it  was  held,  tha^** 
the  presumption  of  the  docu.  - 
ment's  being  regularly  stamps  - 
ed, — ^which  would  have  arise  "xa 
from  the  defendant's  refusal  ^<x 
produce  it, — ^being  thus  reba't — 
ted,  the  copy  was  properly  re — 
jected. 
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to  be  done  by  the  allottee,  falls  distinctly  within  the        1852. 

stamp-act.     [JUauJe,  J.    That  is  directly  contrary  to  the         ~ 

two  cases  of  Chaplin  v.  Clarke^  and  Moore  v.  Garwood.  v. 

How  does  it  appear  here  that  the  application  for  shares      bokough. 

was  in  writing?]     It  does  not  appear:   the  argument 

assumes  that  it  was  not.     Suppose  all  that  is  to  be  done 

on  the  one  side  is  in  writing,  and  on  the  other  an  act, — 

^would  not  a  stamp  be  necessary  ?    [Maule,  J.    No.    The 

^writing  would  not  be  evidence  of  a  contract  alone.]     In 

Jtamsbottom  v.  Mortley,  2  M.  &  Selw,  445,  a  written 

jpaper  signed  by  the  auctioneer,  and  delivered  to  the 

lidder,  to  whom  lands  were  let  by  auction,  containing 

^the  description  of  the  lands,  the  term  for  which  they 

'^rere  let  to  the  bidder,  and  the  rent  payable, — was  held  to 

^require  a  stamp,  under  the  48  G.  3,  c.  149,  sched.  part  1, 

^t.  Agreement,  which  imposed  a  duty  "  on  any  affree- 

«»entS^„te  or  memoridu™  of  an>  agreement  whe- 

"Cher  the  same  shall  be  only  evidence  of  a  contract,  or 

obligatory  on  the  parties  from  its  being  a  written  instru- 

^xnent ;"  which  are  the  words  of  the  statute  now  in  force. 

{^Maule,   J.      The  auctioneer  was  the   agent  of  both 

^parties.]     It  is  not  so  put  by  the  com*t.     Lord  Ellen- 

^fcoroogh  says :  "  It  may  not  be  evidence  of  the  whole 

«)ntract,  but  it  is  evidence  of  a  material  part.     If  a 

^[lecessary  part  in  the  proof  of  the  contract,  I  think  it 

ought  to  be  stamped.''     And  Dampier,  J.,  says :  '^  This 

^nay  not  be  such  a  memorandum  of  the  contract  as  would 

satisfy  the  statute  of  frauds,  but  it  is  such  a  memorandum 

^  an  agreement  as  requires  a  stamp.     It  is  not  evidence 

^  the  entire  contract,  but  is  a  memorandum  signed  by 

4he  agent  of  one  of  the  parties,  and  surely  that  is  evidence 

«f  the  contract,''     [Maule,  J.     That  certainly  is  incon- 

nstent  with  what  is  said  in  Moore  v.  Garwood,     WiU 

Hams,  J.     In  Drant  v.  Brown,  3  B.  &  C.  665,  5  D.  &  R. 

682,  A.  entered  into  a  written  agreement  with  B.  for  the 

liire  of  a  piece  of  land  for  the  purpose  of  making  bricks. 
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C.  afterwards  made  an  offer  in  writing  to  let  another 
piece  of  land  to  A.  upon  the  terms  contained  in  the 
agreement  between  him  (A.)  and  B.^  and  at  a  subsequent 
time^  A.  verbally  accepted  this  offer  :  in  an  action  by  C. 
for  a  breach  of  some  of  the  terms  of  this  contract^ — ^it 
was  held^  that  the  written  offer  made  by  C.  was  admis* 
sible  in  evidence  without  being  stamped.  Holroyd^  J., 
there  said :  ^^  A  stamp  is  not  necessary  to  every  writing 
given  in  evidence  to  support  an  agreement^  but  only  to 
agreements  themselves^  or  minutes  or  memorandums  of 
agreements.  This  was  a  mere  proposal :  if  it  had  been 
accepted  by  writings  that  must  have  been  stamped,  but, 
being  accepted  by  parol^  the  agreement  was  in  law  a 
parol  agreement.'^  Maule,  J.  The  decision  of  the 
Exchequer  Chamber  in  Moore  v.  Garwood  proceeded 
very  much  upon  the  authority  of  Drani  v.  Brown.  To 
make  an  agreement  chargeable  with  stamp*duty^  it  must 
contain  the  whole  terms  agreed  on.  JervUj  C.  J.  A 
bill  of  exceptions  was  tendered  to  me  at  the  tiiaL  I 
understood  the  defendant  meant  to  go  to  the  Exchequer 
Chamber.  Mauley  J.  The  cases  are  so  numexoiu  in 
the  Exchequer  Chamber,  that  he  had  better  go  to  the 
House  of  Lords.] 

8.  There  was  no  evidence  of  the  sending  of  the  Gurcular 
and  letter  of  allotment  to  the  plaintiff.     [Jenns,  C.  J. 
The  evidence  was  reasonably  precise.    The  &ir  piesump* 
tion  is  that  he  received  them.    Cresswelly  J.   The  plain- 
tiff was  an  allottee.     He  produces  a  letter^  which, 
cording  to  the  evidence  of  the  secretary,  has  that  gentl 
man's  hand- writing  upon  it.     The  secretary  had  diiec-— 
tions  to  send  such  a  letter,  and  he  believed  he  had  sen' 
it.     What  more  could  be  required  ?     If  the  plaintiff 
no  letter  of  allotment,  he  paid  his  money  undtf  a 
take,  and  the  defendant  has  no  right  to  retain  it.] 
more  than  the  witness's  belief,  it  is  submitted,  should 
required  in  a  case  like  this. 
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Maule^  J.  The  observations  which  we  have  made  upon  1852. 
the  several  cases  cited  seem  to  me  sufficiently  to  dispose  was^ 
of  all  the  objections.    By  those  authorities  we  are  bound.  «• 

LOED  LONDES- 

I  therefore  think  there  should  be  no  rule.  Bosouau. 

The  rest  of  the  court  concurring^ 

Rule  refused. 


Randall  v.  Moon. 

AprU24. 

1  HIS  was  an  action  of  assumpsit  on  a  bill  of  exchange  Two  actions 
for  49/-  18*.,  drawn  by  one  W.  A.  Turner  upon  and  ac-  ^l^t^^ 
cepted  by  the  defendant,  and  indorsed  by  Turner  to  one  *  bill  of  ex- 

.  .      .  change, — the 

Worms^  and  by  him  to  the  plaintiff.  one  against  the 

Plea, — ^to  the  further  maintenance  of  the  action, —  otherTgaiMt 
that,  after  the  bill  became  and  was  due  and  payable,  and  *^®  acceptor,-- 

'  r  .^  >  the  defendant 

whilst  the  plaintiff  was  the  holder  thereof,  to  wit,  by  in  the  first  ac- 

_*  .  1  •  J    •    J  z.  xt-  ^  X      i_  •       •      x-L      tion  obtained  a 

reason  of  the  said  indorsement  thereof  to  him  m  the  judge's  order 
declaration  mentioned,  and  after  the  issuing  of  the  writ  ^^^  *  **?y  ^ 

^  proceedings  on 

of  summons  in  this  cause,  the  said  W.  A.  Turner  in  the  payment  of 
declaration  mentioned,  to  wit,  at  the  request  of,  and  for  and  costs  :— 
and  on  behalf  of  the  defendant,  paid  to  the  plaintiff,  who  ^^^^'  *^*  *5® 

'  *  .  payment  under 

then  accepted  and  received  of  and  from  the  said  W.  A.  that  order 
Turner,  a  large  sum  of  money,  to  wit,  a  sum  amounting  pleaded,  in  bar 
in  the  whole  to  all  the  moneys  in  the  declaration  men-  ^ainte^ce  of 
tioned,  in  satisfaction  and  discharge  of  aU  the  causes  of  the  second  ac- 

tion  as  a  nav' 

action  in  the  declaration  mentioned ;  and  the  said  W.  ment  in  satis- 
A.  Tomer  thereupon  became  entitled  to  have  the  said  ^Wge  ^the 
bill  delivered  up  to  him  by  the  plaintiff;  and  the  defend-  causes  of  action 

•7  t   '      'o*  •         •       1  •     agaiwst  the  ac- 

ant  further  said  that  the  plamtiff  was  not  sumg  m  this  ceptor,  or  re- 
action as  trustee  of,  or  for  the  benefit  of,  the  said  W.  A.  ^^'d  for  re- 
Tamer, — ^verification  and  prayer  of  judgment  if  &c.  duction  of  da- 

Replication, — that  the  said  W.  A.  Turner  did  not,  for 
or  on  behalf  of  the  defendant,  pay  to  the  plaintiff,  nor 
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1852.        did  the  plaintiff  receive^  the  money  in  satisfaction  of  the 
bIndall      ^^  causes  of  action  in  the  declaration  mentioned. 
"•  The  cause  was  tried  before  Maule,  J.,  at  the  first  sit- 

ting at  Westminster  in  this  term.  It  appeared  that  the 
bill  was  accepted  by  the  defendant  for  Turner's  accommo- 
dation^ but  that  the  plaintiff  had  no  notice  of  that  &ct ; 
that  the  bill  became  due  on  the  4th  of  March  last ;  that, 
on  the  6th,  two  actions  were  commenced  upon  it,— one 
against  Turner,  the  other  against  the  now  defenflant ; 
that,  on  the  13th,  a  summons  was  taken  out  in  the  action 
o{  Randall  v.  Turner,  returnable  on  the  16th,  to  stay  pro- 
ceedings in  that  action,  upon  payment  of  the  debt  and  in- 
terest and  costs ;  that  that  summons  was  opposed  by  the 
plaintiff,  but  the  judge  made  an  order  for  staying  the 
proceedings  accordingly;  that  the  amount  of  the  bill 
with  interest  and  costs  was  paid  on  the  same  day,  with 
the  drawer's  money ;  and  that,  on  the  22nd,  the  declar- 
ation in  this  action  was  delivered. 

Two  letters,  dated  respectively  the  19th  and  2l8t  of 
March,  from  the  plaintiff 's  attorney  to  the  defendant, 
intimating  that  he  should  proceed  unless  the  costs  were 
paid,  were  put  in. 

Upon  these  facts,  the  learned  judge  directed  a  verdict 
to  be  entered  for  the  plaintiff  for  50/.,  the  amount  of  the 
bill  and  interest ;  reserving  leave  to  the  defendant  to 
move  to  enter  a  verdict  for  him,  or  to  reduce  the  da- 
mages to  21,  28. 

Macnamara  now  moved  accordingly.  In  Jomb  v. 
Broadhurst,  ante.  Vol.  IX,  p.  173,  where  this  matter 
imderwent  much  consideration,  it  was  held  that  satis£Eu;- 
tion  of  a  bill  as  between  a  drawer  or  indorser  and  an 
indorsee,  whether  before  or  after  the  bill  becomes  due, 
does  not  necessarily  enure  as  a  satisfaction  on  behalf  of 
the  acceptor,  or  operate  to  discharge  him  from  liability  to 
the  indorsee :  but  the  facts  of  that  case  are  somewhat 
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different  from  the  facts  here.  [Jervis,  C.  J.  Is  the  1852. 
payment  of  debt  and  costs,  imder  a  judge's  order,  in  the  eaitoall 
one  action,  and  the  acceptance  thereof,  a  payment  and  ^' 
wuxeptance  in  accord  and  satisfaction  of  the  plaintiff 's 
cdaim  in  the  other  action  ?  That  would,  in  eflFect,  be, 
^making  an  order  to  pay  a  smaller  sum  in  satisfaction  of 
s  larger.]  The  plea  avoids  the  objections  that  were 
lEatal  to  the  plea  in  Jones  v.  Broadhurst.  "  The  plea,'' 
waAj^  Cresswell,  J.,  in  delivering  the  judgment,  ''  does  not 
allege  whether  such  satisfaction  was  given  and  accepted 
1)efore  or  after  the  bill  became  due,  nor  is  it  averred  to 
lave  been  at  the  request,  or  for  or  on  behalf  of  the  de- 
fendant, or  in  satisfaction  of  his  liability  upon  the 
^ill^  or  of  the  cause  of  action  of  the  plaintiffs  against 
Tiim:  nor  does  it  in  any  way  connect  the  defendant 
"^rith  the  transaction,  or  shew  any  privity  between  him 
^md  the  parties  to  the  satisfaction  given,  except  so 
far  as  such  parties  were  the  drawers  of  the  bill,  and 
^he  defendant  was  the  acceptor."  Those  difficulties  do 
Slot  present  themselves  in  the  present  case.  Here,  the 
lill  conld  not  have  been  re-issued  after  the  payment  by 
^he  drawer :  Lazarus  v,  Coivie,  2  Gale  &  D.  487 :  and 
't;here  was  that  sort  of  legal  pri^nty  between  the  defend- 
;cuit  and  Turner,  the  absence  of  which  was  so  much 
:s^ed  on  in  Jones  v,  Broadhurst, — Tmmer  being  the 
^person,  as  between  him  and  the  defendant,  primarily 
^liable  on  the  bill.  [Cresswell,  J.  The  plea  states  that 
TTumer  paid  the  amount  at  the  request  and  for  and  on 
^l)ehalf  of  the  defendant.  Where  a  debtor  pays  his  debt, 
ie  pays  it  on  his  own  behalf.]  The  proof  of  payment 
^y  Turner  in  substance  proves  the  allegation  in  the  plea. 
"Hhe  cause  of  action  is  the  debt ;  that  is  satisfied.  The 
plaintiff  had  no  right  to  continue  the  action  for  nominal 
^bioages  and  costs  :  Beaumont  v.  Greathead,  ante.  Vol. 
^I,  p.  494.  There,  A.  being  sued  on  a  joint  and  several 
I^romissory  note  made  by  himself  and  by  B.  and  C, 
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1852.  pleaded  that  he  paid  to  the  plaintifF,  and  the  plamtiff 

RandalJT"  accepted  and  received^  the  moneys  in  the  dedantion 

^^^'  mentioned,  in  fiill  satisfaction  and  dischame  of  the  debt 

MOOK.  ** 


and  damages  in  the  declaration  mentioned :  and  it 
hcld^  that  the  plea  was  sustained  by  proof  that  the 
amount  of  the  note  was  paid  by  C. ;  and  that  the  jury 
were  not  bound  to  give  nominal  damages,  though  the 
money  was  not  paid  untU  some  time  after  the  matnrHy 
of  the  note.  [Jervis,  C.  J.  There,  the  payment  was 
before  the  commencement  of  the  action.]  In  I%ame  ▼. 
Boast,  12  Q.  B.  808,  to  an  action  of  assumpsit  on  a 
cheque  for  25/.,  the  defendant  pleaded  pajnnent  and  ac- 
ceptance of  money  (after  action  brought)  in  satisfiM^tion 
of  the  promise,  damages,  and  costs;  and,  iasne  being 
thereon  joined,  he  proved  payment  and  acceptance  of 
25/.,  and  that  the  plaintiff,  after  being  paid,  had  di^linftii 
a  sum  offered  for  costs,  and  said  he  would  pay  them 
himself:  it  was  held  that  such  proof  supported  the  issue 
on  the  defendant's  part,  and  afforded  a  good  defience; 
for,  the  plaintiff,  after  payment  of  25/.,  could  not  have 
proceeded  in  the  action  for  damages,  they  being  merely 
nominal;  and  he  could  not  have  proceeded  for  costs, 
having  no  ground  of  action  for  damages.  Lord 
said :  '^  Tlie  debt  was  paid  and  accepted,  and  the 
was  merely  nominal,  independently  of  the  costs.  The^^^^^^ 
case  of  Beaumont  v.  Greathead  is  an  authority  to  shew^^s^  ^^* 
that,  after  acceptance  of  the  debt  in  satisfaction^ 
plaintiff  cannot  proceed  for  nominal  damages:  and^ 
he  would  not  be  entitled  to  proceed  for  costs  only,  ind< 
pendent  of  some  damage,  we  think  that  the  verdict 
the  defendant  is  sustainable."  [Cresswell,  J.  It  can.^ 
not  be  laid  down,  as  a  general  proposition,  that  an  action 
cannot  be  maintained  for  nominal  damages,  after  Ifo- 
zetti  V.  Williams,  1  B.  &  Ad.  415.  Jervis,  C.  J.  In 
Thame  v.  Boast,  the  money  was  paid  in  satisfaction  of 
debt  and  costs.     And  see  Nosotti  v.  Page,  antej  Vol.  X, 
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p.  643.]     In  that  case^  there  was  no  plea  to  the  further        1852. 

maintenance  of  the  action^  that  the  debt  was  satisfied.       rakdail 

[Jenna,  C.  J.      The   particulars   admitted  payment.]  «'• 

That  was  an  action  of  debt :  this  is  on  promises :  the 

gist  of  the  action  is^  damages;  costs  form  no  part  of  the 

cause  of  action.     In  Corbett  v.  Swinburne^  8  Ad.  &  E. 

673^  3  N.  &  P.  551^  it  was  held  that  it  is  a  good  plea^  in 

assumpsit^  that^   as  to  50/^  parcel    &c.^  the  plaintiff 

ought  not  further  to  maintain  &c.^  because^  after  the 

commencement  of  the  action^  the  defendant  indorsed 

and  delivered  to  the  plaintiff  a  bill  of  exchange  for  82/.^ 

drawn  by  C.^  and  accepted  by  B.  (or^  that  the  defendant 

paid  the  plaintiff  50/.)^  in  full  satisfaction  and  discharge 

of  the  defendant's  promise  as  to  50/.^  and  of  all  damiEiges 

by  the  plaintiff  sustained  by  reason  of  the  non-perform- 

ance  of  such  promise  (not  mentioning  costs)  ^  which  bill 

(or  money)    the  plaintiff  took   and  received  in  such 

fiill  satisfaction  and  discharge.    And  see  Joule  v.  Taylor, 

7  Exch.  58. 

At  all  events^  the  verdict  can  only  be  entered  for  no- 
minal damages.  [Jervis,  C.  J.  How  can  we  reduce  the 
amount^  when  there  is  no  plea  of  payment  ?]  It  is  sub- 
mitted that  this  plea  is  substantially  a  plea  of  payment : 
an  informal  plea  of  payment  may  be  used  in  reduction 
of  damages :  Lord  v.  Ferrand,  1  D.  &  L.  630.  In  New- 
ton V.  Blunt,  ant^^  Vol.  Ill,  p.  675,  the  court  stayed  the 
proceedings  in  an  action  against  one  of  several  joint- 
contractors^  the  debt  having  been  satisfied  by  another  of 
them.  [Jervis,  C,  J.  Being  joint-contractors,  payment 
by  one  enured  as  a  payment  by  all  of  them.] 

Jervis,  C.  J.    I  am  of  opinion  that  there  should  be 
Ho  rule  in  this  case.    Two  points  are  presented  for  our 
Consideration.     In  the  first  place,  it  is  said  that  the  de- 
fendant is  entitled  to  have  the  verdict  entered  for  him, 
because  the  plea  was  proved :  secondly,  that,  even  if  the 
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1852.       plea  is  not  proved^  the  defendant  is  at  all  events  entitled 
^i^^jyj^jj^      to  the  benefit  of  the  payment  by  Tnmer^  in  redaction  of 
<'*  damages.    The  plea^  which  is  pleaded  to  the  further 

maintenance  of  the  action,  states^  that  after  the  bill 
became  due^  and  after  the  commencement  of  the  action. 
Turner  (the  drawer)^  at  the  request  of^  and  for  and  on 
behalf  of  the  defendant^  paid  to  the  plaintiff^  who  then 
accepted  and  received  of  and  from  Turner,  a  sum 
amounting  to  all  the  moneys  in  the  declaration  men- 
tioned^ in  satisfaction  and  dischai^e  of  all  the  causes  of 
action  in  the  declaration  mentioned.  It  seems  to  me 
that  the  payment  and  acceptance  of  the  money  under 
the  judge^s  order  in  the  action  by  the  plaintiff  against 
Turner,  the  drawer, — the  plaintiff  having  no  notice  that 
Moon  was  an  accommodation  acceptor, — cannot  be  con- 
sidered as  a  payment  on  behalf  of  the  acceptor,  or  an 
acceptance  in  satisfaction  and  discharge  of  the  causes  of 
action  against  the  acceptor;  because  a  right  of  action 
for  damages  had  vested  at  the  time.  In  the  case  of 
Beaumont  v.  Greatheady  ante,  Vol.  II,  p.  494,  the  debt 
had  been  paid  by  one  who  was  jointly  liable  on  the  note 
with  the  defendant,  before  the  commencement  of  the 
action.  In  Thame  v.  Boast,  the  payment  was  aft^er  the 
commencement  of  the  action ;  but  it  was  accepted  in 
satisfaction  of  the  debt  and  costs ;  therefore,  the  plaintiff 
was  not  entitled  to  go  on  for  nominal  damages.  I  also 
think  we  have  no  power  to  reduce  the  damages.  There 
is  nothing  on  the  record  to  shew  that  the  bill  was  ac- 
cepted by  the  defendant  for  the  accommodation  of 
Turner.  I  therefore  think,  that,  in  this  stage  of  the 
proceedings,  we  have  no  power  to  interfere. 

The  rest  of  the  court  concurring, 

Rule  refused. 
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Doe  d,  Panton  r.  Roe. 

April  28, 

1  HE  declaration  in  this  case,  which  was  a  country  cause,  The  court  re- 
was  served  in  September,  1851.    In  the  following  Novem.  ^e^^ilX^ 
ber,  application  was  made  to  the  tenant  to  attorn  and  judgment 
pay  rent  to  the  lessor  of  the  plaintiff,  which  he  at  first  casual  gector, 
promised  to  do,  and  the  proceedings  in  the  ejectment  J^l^h^teen 
were  consequently  suspended.    The  negotiations  between  allowed  to 
the  parties  for  a  settlement  of  the  action  continued  until  service  of  the 
the  24th  of  March  last,  when  they  were  ultimately  bro-  ^^^^_ 
ken  oflF,  the  tenant  refusing  to  attorn.  although  it  was 

sworn  that  the 
delay  had  been 

Power  now  moved,  after  the  lapse  of  two  terms,  for  ^tiatioMbe^ 
judgment  against  the  casual  ejector.     He  cited  Doe  d.  tween  the  par- 

,  .        .  ties  with  a 

Crooks  V.  Roe,  7  Jurist,  970,  where  a  declaration  in  eject-  view  to  the  set- 
ment  had  been  served  more  than  two  terms,  but  the  pro-  ^c^^.  a  not 
ceedings  had  been  suspended  in  consequence  of  a  Chan-  appearing  that 
eery  suit  in  relation  to  the  same  subject,  and,  there  being  be  any  difficulty 
no  prospect  of  the  termination  of  the  Chancery  suit,  the  tei^  ii^dn. 
courts  on  service  of  notice  of  intention  to  proceed  with 
the  ejectment,  granted  a  rule  nisi  for  judgment  against 
the  casual  ejector.     [Jervis,  C.  J.     That  is  a  different 
case.]     The  principle  is  the  same :   it  is  enough  if  it  is 
shewn  that  the  landlord  is  acting  bona  fide.     [Jervis, 
C.  J.      In  Doe  d.  Fell  v.   Roe,  1  Dowl.  N.  S.  777, 
Coleridge^  J.,  granted  a  rule  where  the  delay  (of  one 
term)  had  arisen  from  negotiations  which  had  been 
pending  down  to  so  late  a  period  of  the  term  that  the 
application  could  not  be  made  in  time.     But  here  the 
lessor  of  the  plaintiff  has  been  guilty  of  great  laches.] 
It  can  hardly  be  called  laches  to  delay  proceeding  from 
indulgence  to  the  tenant. 
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1852.  Jervis,  C.  J.     If  it  had  been  shewn  that  the  delay 

^j  had  fairly  arisen  from  negotiations  pending  between  the 

^'  parties^  and  that  the  lessor  of  the  plaintiff  had  been  pre- 

x ANTON 

V.  judiced, — as,  for  instance,  from  the  tenant's  haying  mn 

away, — there  might  be  some  reason  for  granting  a  rule. 
But,  as  the  tenant  may  be  served  again,  I  think  the 
plaintiff  ought  to  be  left  to  that  course. 

« 

The  rest  of  the  court  concurring. 

Rule  refused. 


J    .,  «^  Doe  d.  Roberts  r.  Mostyn. 

A  local  indo-  J.  HIS  was  an  action  of  ejectment  brought  to  recover 
V^  cxvui)  *^®  possession  of  certain  land  in  the  parish  of  Llanar- 
appointed  a       mon,  in  the  county  of  Denbigh.     The  cause  was  tried 

eomnuMioner,  "  , 

with  power  to  before  Williams,  J.,  at  the  last  assizes  at  Ruthin, 

mentsinthe  ^^  *^®  7^^  1811,  an  act  (51  G.  3,  c.  cxviii)  passed 

^^^  ™*!^»  "  for  inclosing  lands  in  the  parishes  of  Llanarmon,  Uan- 

that,  incase  degla,  and  Bryneglwys,  in  the  counties  of  Denbigh  and 

sioner should  Flint.^*     By  s.  1,  it  was  enacted  "that  John  Calveley, 

^^'  ^'J?®^®  of  Stapleford,  in  the  county  of  Chester,  and  his  sucoes- 

acting,  &c,  sors,  to  be  appointed  in  manner  thereinafter  mentioned, 

he  appointed  in  should  be,  and  he  was  thereby,  appointed  the  cpmmis- 

m^OTit^'*^^ *  sioner  for  setting  out,  dividing,  and  allotting  the  said 

value  of  the  several  commons  and  waste  lands  in  the  said  several 

present  at  a  parishes  of  Llanarmon  and  Llandegla,  and  that  Walter 

hdd^^th^^  Jones,  of  Cefii  Rug,  in  the  county  of  Merioneth,  and  hi» 

manner  therein  successors,  to  be  appointed  in  manner  thereinafter  men- 
mentioned  ; 

and  a  subse* 

quent  section  enacted  that  the  award  should  he  made  within  six  years  from  the  pasiiiig  o/ 
the  act : — Held»  that  an  award  made  nineteen  years  after  the  passing  of  the  act^  and  pur- 
porting to  he  made  hy  a  commissioner  other  than  the  commissioner  appointed  hy  the  act, 
was  good, — notwithstanding  the  lapse  of  time,  and  notwithstanding  there  was  no  proof 
of  the  due  appointment  of  the  commissioner  by  wliom  it  was  made, — the  statute  being 
directory  only  with  regard  to  the  time  of  making  the  awnrd. 
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tioned,  should  be^  and  he  was  thereby  appointed  the        1852. 
commissioner  for  setting  out^  dividing^  and  allotting  the  j)^^ 

said  several  commons  and  waste  lands  in  the  said  parish       _   ^* 

^  ROBEBTS 

of  Brjmeglwys^  and  respectiyely  for  putting  that  act  into  tr. 

MosTYir. 

execution. 

S.  3  provided^  that^  if  either  of  the  commissioners  so 
appointed^  or  any  of  their  respective  successors^  should  die^ 
or  become  incapable  of  actings  &;c.^  before  all  the  powers 
Tested  in  them  by  that  act^  and  the  general  inclosurc  act 
of  41  G.  3,  c.  109,  should  be  completely  executed,  a 
proper  person  or  persons  should  be  appointed  commis- 
sioner or  commissioners  in  the  place  and  stead  of  any  such 
commissioner  or  commissioners  so  dying  or  becoming 
incapable  of  acting,  &c.,  by  a  majority  in  value  of  the 
commoners  present  at  a  meeting  to  be  held  in  the  manner 
therein  mentioned. 

Ss.  20  and  21  direct  the  commissioners  respectively  to 
make  allotments  to  the  several  proprietors  of  lands  within 
the  several  parishes, — allotments  to  tenants  for  life  and 
in  fee-simple  to  be  distinct. 

S.  25  provided, ''  that,  if  any  person  hath  sold,  or  shall 
at  any  time  before  the  execution  of  the  said  awards  re- 
spectively, or  either  of  them,  sell  his  or  her  right,  inter- 
est^ or  property  in,  over,  or  upon  the  lands  and  grounds 
hereby  intended  to  be  divided,  allotted,  and  inclosed,  or 
any  part  thereof,  to  any  other  person,  then  and  in  every 
such  case  it  shall  be  lawful  for  the  said  commissioners 
respectively,  and  they  are  hereby  respectively  authorised 
and  required,  within  their  said  respective  parishes,  to 
Biake  an  allotment  of  land  unto  the  vendee  or  purchaser, 
or  to  his  or  her  heirs  and  assigns,  for  and  in  respect  of 
nch  right,  interest,  and  property  so  sold/^ 

S,  26  enacted  that  all  and  singular  the  commons, 

lieaths,  and  waste  grounds,  which  should  be  allotted 

Qnder  and  by  virtue  of  the  act,  should,  immediately  after 

*Ucb  allotments  were  made,  be  held  by  and  be  subject 
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1852.        to  such  aud  the  same  tenures^  customs,  hereditaments, 

-^^         rents,  and  services,  as  the  several  and  respective  mes- 

^'  suages,  buildings,  lands,  tenements,  and  hereditaments^ 

V.  in  respect  whereof  such  allotted  lands  should  be  made, 

*       were  then  subject  to. 

S.  34  impowercd  proprietors  to  borrow  money  on  their 
respective  allotments,  to  defray  their  respective  shares  of 
the  costs,  charges,  and  expenses  of  obtaining  and  carry- 
ing the  act  into  execution. 

And  s.  37  enacted  '^  that  two  awards  and  two  maps 
or  plans,  in  the  manner  and  form  prescribed  by  the 
recited  act  (41  G.  3,  c.  109)  shall  be  made  within  the 
space  of  six  years  from  the  passing  of  this  act,  that  is  to 
say,  one  by  the  said  John  Calveley  as  to  the  commons 
and  waste  lands  in  the  said  parishes  of  Llanarmon  and 
Llandegla,  and  the  other  by  the  said  Walter  Jones  as  to 
the  said  commons  and  waste  lands  in  the  said  parish  or 
Bryneglwys ;  and  that  the  said  awards,  when  inroUed  in 
mamier  directed  by  the  said  recited  act,  shall  be  depo- 
sited at  the  places  hereinafter  mentioned,  that  is  to  say, 
the  awards  for  the  said  parishes  of  Llanarmon  and  Llan- 
degla, in  the  parish  churches  of  the  same  last-mentioned 
parishes  respectively,  and  the  award  for  the  said  parish 
of  Bryneglwys,  in  the  parish  church  of  the  same  last- 
mentioned  parish ;  and  duplicates  thereof  shall  also  be 
deposited  in  the  office  of  the  clerk  of  the  peace  for  the 
county  of  Denbigh,  for  the  perusal  of  all  persons  in- 
terested therein.^' 

One  John  Roberts  became  entitled  to  an  allotment 
under  this  act,  in  respect  of  his  commonable  rights  in 
the  parish  of  Llanarmon,  and  sold  them  to  Sir  Thomas 
Mostyn,  the  defendant's  ancestor.  This  action  was 
brought  by  the  son  of  the  allottee,  who  claimed  to  be 
entitled  under  a  marriage  settlement. 

It  appeared  that  John  Calveley,  the-  commissioner 
named  in  the  act,  died  in  the  year  1819.     There  was  nc 
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evidence  of  the  appointment  of  a  new  commissioner :  but        1852. 
the  award  for  the  parishes  of  Llanarvon  and  Llandegla^  ^^^ 

which  appeared  to  have  been  made  in  the  year  1830,       ^   ^' 
purported  to  be  made  by  one  Hughes,  who  had  acted       ^^  v, 
as  surveyor  under  the  act.     A  witness  who  was  called 
on  the  part  of  the  lessor  of  the  plaintiff  proved,  that, 
after  Calveley's  deaths  Hughes  went  on  with  the  busi- 
ness of  the  allotment. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
award  was  not  admissible,  on  the  grounds,  that  there  was 
no  proof  of  the  due  appointment  of  Hughes  as  a  commis- 
sioner, and  that  the  commissioner  was  not  appointed,  or 
the  award  made,  within  the  six  years  limited  by  the  37th 
section  of  the  statute. 

A  verdict  was  taken  for  the  lessor  of  the  plaintiff, 
subject  to  a  motion  to  enter  a  verdict  for  the  defendant, 
or  a  nonsuit,  if  the  court  should  think  either  of  the 
above  objections  well  founded. 

R.  V.  Williams  now  moved  accordingly.  He  sub- 
mitted that  the  award  was  inadmissible  in  evidence,  with- 
out proof  that  it  was  made  within  the  time  limited  by  the 
indosure  act,  and  by  a  commissioner  duly  constituted 
pursuant  to  the  37th  section.  [JerviSy  C.  J.  The  ques- 
tion is  whether  the  act  is  imperative  in  that  respect,  or 
only  directory.]  It  is  impossible  to  give  any  effect  to 
it,  without  holding  it  to  be  imperative.  {Jervis,  C.  J. 
The  contrary  was  decided  in  Doe  d.  Nanney  v.  GorCy 
2  M.  &  W.  820 :  there,  a  local  inclosure"act  impowered 
the  commissioner,  by  deeds,  executed  in  the  presence  of 
and  attested  by  two  witnesses,  to  sell  such  portions  of 
the  waste  lands  as  should  be  necessary  to  defray  the  ex- 
penses of  carrying  the  act  into  execution,  before  award 
made :  in  qectment  by  a  party  claiming  under  a  con- 
Tejrance  from  the  commissioner  in  pursuance  of  such 
JK>wer,  it  appeared  that  the  lessor  of  the  plaintiff  pur- 
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1852.        chased  the  land  with  the  view  of  exchanging  it  with  the 
^^         defendant ;  that  he  never  took  possession  of  it ;  and  that 
^'  the  defendant^  some  years  after  the  conveyance,  fenced 

f>.  it.in^  and  had  occupied  it  by  his  tenants  ever  sinoej  a 

period  of  less  than  ten  years :  it  did  not  appear  that  any 
award  had  been  made  under  the  inclosure  act :  and  it 
was  held^  that  the  plaintiff  was  not  bound,  in  order  to 
recover  in  the  ejectment,  to  prove  that  tlie  conimis- 
sioner  had  duly  qualified^  and  given  the  notices  &c  re- 
quired by  the  general  inclosure  act,  before  the  execution 
of  the  conveyance.  Williams,  J.,  referred  to  Farrer  v. 
Billing,  2  B.  &  Aid.  171.]  There  would  be  no  means 
of  compelling  the  new  commissioner  to  make  an  award, 
seeing  that  he  must  have  been  appointed  after  the  fdx 
years  limited  for  the  making  of  the  award  had  elapsed. 
[Jervis,  C.  J.  By  the  general  inclosure  act^  the  allot- 
ments are  vested  in  the  parties  before  award  made: 
woidd  all  these  be  avoided  by  some  informality  in  the 
making  the  award?]  That  difficulty  is  now  got  over 
by  the  3  &  4  W.  4,  c.  87.  {a) 

Jervis^  C.  J.  1  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  The  first  objection  is  disposed 
of  by  Doe  d.  Nanney  v.  Gore,  2  M.'  &  W.  321 .  The 
only  other  question  is,  whether  the  37th  section  of  the 
local  inclosure  act  is  imperative  or  merely  directory  as 
to  the  time  within  which  the  award  was  to  be  made.  I 
am  clearly  of  opinion  that  it  is  directory  only.  The 
general  inclosure  act  impowers  allottees  to  take  posses- 
sion and  to  dispose  of  their  allotments^  notwithstanding 

{a)  By  the  8  &  9  Vict.  c.  powers  under  local  inclosux« 
118,  8.  152,  the  commissioners  acts  lost  by  lapse  of  time  or 
are  impowered  to  remedy  de-  otherwise :  and  by  s.  154,  the 
foots  and  omissions  in  awards  commissioners  may  appoint 
under  local  acts  of  inclosure :  persons  to  complete  proceed- 
by  s.   153,  they  may  renew  ings  in  an  imperfect  inclosure. 
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the  award  has  not  been  made.     Unless  the  words  of  the        1852. 

act  were  so  manifestly  clear  to  the  contrary,  the  court  ^j^ 

would  always  incline  to  hold  them  to  be  directory,  in       „  ^• 

•^ ,  ,  ,  "^ '  Roberts 

order  to  avoid  the  absurdity  and  injustice  that  would  «. 

result  from  any  other  construction.  But  here  the  words 
are  plain  enough.  The  award  being  made  afterwards, 
the  title  becomes  perfect. 

Cresswell,  J.  I  am  of  the  same  opinion.  These 
statutes  are  not  like  ordinary  submissions  to  arbitration, 
where  there  is  a  proviso  that  the  award  shall  be  made 
by  a  given  day.  In  that  case,  the  award  must  be  made 
within  the  prescribed  period.  Here,  however,  the  lan- 
guage of  the  37th  section,  firom  the  very  nature  of  the 
thing,  must  have  been  meant  to  be  directory  only. 

The  rest  of  the  court  concurring. 

Rule  reftised. 


T  2 
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Heap  v.  Barton  and  Another. 

April  30. 

An  ejectment  1  HIS  was  an  action  of  trespass  for  breaking  and  enter- 
J^th^^very  ^S  ^^^  plaintifiF's  close,  and  carrying  away  gates,  doon, 
of  certain  pre-    hamcss-rooms.  horsc-boxcs,  partitions,  racks,  mangers, 

miBCH,  on  the  '  '^  #  #  o      # 

8th  of  Febni-     boskins,  chimncys,  &c. 

i^h,thede-  The  material  pica  was  the  third,  which  denied  the 

«r^^<toientTo  plaintifiF's  property  in  the  articles  enumerated  in  the 

go  by  defftult,     declaration. 

rfthe  pLintiflf       The  causc  was  tided  before  Cresswell,  J.,  at  the  last 

the^foUowin^      assizes  at  Liverpool,  when  the  following  facts  appeared 

agreement :—    in  evidence : — The  plaintiff  was  heir-at-law  of  one  Wil- 

ation  of  Messrs.  Ham  Heap,  who  was  the  mortgagee  of  the  premises  in 

tenL?8)  not*^^  question,  under  an  indenture  bearing  date  in  1821.    Th( 

appearing  to      mortscaf^or.  who  had  been  allowed  to  remain  in  posses 

thifl  action,  I  ^^     '        ^        ^  .  ,        ,   ^      ,  V 

hereby  under-    sion,  in  1842  let  the  premises  to  the  defendants  at  th< 
te^e  a'trit  of    yearly  rent  of  30/.     In  1845,  the  plaintiflF  gave  the  d 
poMwsion  un-     fendants  notice  of  the  mortgage,  and  required  them 

til  after  the 

25th  day  of       pay  the  rent  to  him ;  and  they  thereupon  attorned 

i^^id^that      ^iT^9  and  continued  to  pay  him  the.  rent  down  to  th^ 
the  defendants    yg^r  1851,  wlicn  they  disclaimed  holding  under 

were  by  this         "^  ^        ^  "  ^      ^ 

agreement  pre-   On  the  4th  of  February  in  that  year,  the  plaintiff  d< 

eluded  from  re-  ,    ,  •  /•  ^i  •  j  j    .*        ^ 

moving  flxtnres  mandcd  posscssiou  01  the  premises,  and  served  the  d€ 

put  up  by  them  fgndauts  with  a  declaration  in  ejectment  on  the  8th,  thc=i=ie 

on  tiie  pre-  •'  ' 

inises,  in  the  day  of  the  dcmisc  being  the  5th.      On  the  19th,  ^^  '^ 

tween  the  19th  following  agreement  was  entered  into  between  the  p] 

^d  th^sth  *^^  ^^  ^^^  defendants,  and  signed  on  behalf  of 

of  March,— the  former  by  his  attorney: — 

flair  constmc-  ^^_  ._  .  -__  __  __, 

tion  of  the  In  Consideration  of  Messrs.  John  and  Greorge 

agreement  be- 
ing, that  the 
promises  should  be  given  up  in  the  same  state  they  were  in  on  the  day  jndgmeiit 

QfMr/v,  as  to  the  right  of  a  tenant  to  remove  ftxtnres  after  the  expiration  of  his 
where  he  still  continues  in  actual  possession  of  the  premises,  whether  by  wrongs  or  -^ivm  tk 
the  landlord's  consent. 
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DOt  appearing  to  ttis  action^  I  hereby  undertake  not  to        1852. 
issue  a  writ  of  possession  until  after  the  25th  day  of        j^~ 
March  next"  v. 

In  consequence  of  this  undertaking,  the  defendants 
suffered  judgment  to  go  by  default,  and  remained  in  pos- 
session of  the  premises  until  the  24th  of  March,  when 
they  quitted,  having  previously,  viz.  in  the  interval  be- 
tween the  19th  of  February  and  the  24th  of  March, 
removed  the  articles  enumerated  in  the  declaration,  which 
were  all  tenants  fixtures,  and  had  all  been  affixed  to  the 
premises  by  the  defendants  during  their  term.  The 
judgment  in  ejectment  was  proved  at  the  trial ;  but  no 
writ  of  possession  had  been  executed. 

The  learned  judge  intimated  an  opinion  that  the  re- 
moval of  the  fixtures  was  wrongful,  and  directed  a  ver- 
dict to  be  entered  for  the  plaintiff  on  the  third  issue ; 
but  reserved  leave  to  the  defendants  to  enter  a  verdict 
for  them  on  that  issue,  if  the  court  should  be  of  a  dif- 
ferent opinion. 

Knowies,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  accordingly.  He  referred  to  Penton  v.  Robart,  2  East, 
88,  MinshallY.  Lloyd,  2  M.  &  W.  450,  Mackintosh  v. 
Trotter,  3  M.  fe'W.  184,  Weeton  v.  Woodcock,  7  M.  & 
"W.  14,  and  Lee  v.  Risdon,  7  Taunt.  188, — submitting 
that  the  tenant's  right  to  remove  the  fixtures  continues 
during  the  whole  time  he  remains  in  possession  of  the 
premises. 

Atherton  and  J.  Brottm  now  shewed  cause.     The  right 

of  a  tenant  to  remove  fixtures  must  be  exercised  by  him 

before  the  expiration  of  his  term.     Parke,  B.,  in  giving 

the  judgment  of  the  court  of  Exchequer  in  Hallen  v. 

Hunder,  1  C.  M.  &  R.  266,  275,  says:  "When  chattels 

fixed  to  the  fireehold  by  a  tenant,  they  become  part 
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1852.        of  it^  subject  to  the  tenant's  right  to  separate  them  dur^ 
~T|  inff  the  term,  and  thus  re-convert  them  into  goods  and 

o.  chattels^  as  stated  by  Lord  Cliief  Justice  Gibba  in  Lee  ▼. 

Risdon,  7  Taunt.  191.''  The  same  doctrine  is  very  clearly 
laid  down^  by  Alderson^  B.,  with  a  slight  modification, 
in  Weeton  v.  Woodcock,  7  M.  &  W.  14,  19 :  « The  rule 
to  be  collected  from  the  several  cases  decided  on  this 
subject  seems  to  be  this,  that  the  tenant's  right  to  re- 
move fixtures  continues  during  his  original  term,  and 
during  such  further  i)eriod  of  possession  by  him,  as  he 
holds  the  premises  under  a  right  still  to  consider  himseff 
as  tenant.  That  was  the  rule  on  which  this  coort  acted 
in  Minshall  v.  Lloyd,  2  M.  &  W.  460,  in  which  Parke, 
B.,  in  giving  his  judgment,  puts  it  on  the  ground  that 
that  there  was  '  no  doubt  that  in  that  case  the  steam- 
engines  were  left  affixed  to  the  freehold  after  the  expira- 
tion of  the  term,  and  after  the  plaintifis  had  any  right 
to  consider  themselves  tenants.'  In  the  present  caae, 
also,  this  1x)iler  was  removed  aftier  the  entry  for  a  for- 
feiture, and  at  a  time  after  the  assignees  had  ceased  to 
have  any  right  to  consider  themselves  as  tenants."  Here, 
the  defendants  had  clearly  no  right  to  consider  them- 
selves as  tenants  at  the  time  they  removed  the  fixtures 
in  question.  The  memorandum  of  the  19th  of  Febru- 
ary was  intended  merely  to  protect  them  from  molesta- 
tion, and  to  prevent  their  being  treated  as  trespassers  in 
the  interval  between  that  day  and  the  25th  of  March, — 
nothing  more.  This  was  the  construction  which  was 
put  ujDon  a  similar  memorandum  in  Fitzherbert  v.  Shaw, 
1  H.  Bl.  258.  There,  the  defendant  had  from  the 
year  1765  been  tenant  fr^m  year  to  year  of  certain 
premises,  which  in  1787  were  purchased  by  the  plaintiflf, 
who,  soon  after  having  given  notice  to  quit,  brought  an 
action  against  tlic  defendant  to  obtain  possession.  In 
March,  1788,    the  parties  entered  into  an  agreement, 
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amongst  other  things^  that  judgment  should  be  signed  for        1 852. 
the  (lessor  of  the)  plaintiff  in  the  ejectment,  with  a  stay         ^^ 
of  execution  till  the  Michaelmas  following,  till  which       ^  ^* 
time  the  defendant  was  to  continue  in  possession.     In 
this  agreement^  no  mention  was  made  of  any  buildings 
or  fixtures     In  case,  in  the  nature  of  waste,  against  the 
defendant  for  carrying  away  certain  fixtures  and  erec- 
tions between  the  time  of  entering  into  the  agreement 
and  the  ensuing  Michaelmas,  upon  a  motion  for  a  new 
trial,  the  court  said  '^it  was  not  necessary  to  go  into  the 
general  question  as  to  the  right  of  a  tenant  to  remove 
buildings,  &c. ;  since  the  fair  interpretation  of  the  agree- 
ment was,  that,  as  the  defendant  was  to  remain  in  pos- 
session for  a  certain  time  after  that  agreement  was  en- 
tered  into,  and  judgment  signed  in  the  eject ment,  he 
should  do  no  act  in  the  meantime  to  alter  the  premises, 
but  should  deliver  them  up  in  the  same  situation  as  they 
Were  in  when  the  agreement  was  made  and  judgment 
signed/'     [Williams,  J.     The  agreement  postpones  the 
evil  day :  but,  when  it  comes,  it  comes  with  all  its  con* 
aequences.]     That  is  the  fair  effect  of  it.    The  case  of 
3^kresher  v.  The  East  London  Water  Works  Company, 
S&  B.  &  C.  608,  4  D.  &  E.  62,  shews,  that,  by  leaving  fix- 
tures upon  the  premises  at  the  expiration  of  the  term, 
'^lie  tenant  abandons  them  to  his  landlord.     Under  some 
^sdrcumstances,  the  courts  have  sanctioned  the  removal  of 
^xtures  after  the  tenancy  is  at  an  end.     The  strongest 
^:2ase  upon  the  subject,  is,  Penton  v.  Robart,  2  East,  88, 
^%«rhich  is  observed  upon  in  the  notes  to  Elwes  v.  Mawe 
C3  East,  38),  in  2  Smith's  Leading  Cases,  118  et  seq., 
^lii^ut  which  would  probably  not  be  upheld  at  the  present 
^iSay.     Subsequent  cases  seem  to  have  placed  the  doc- 
''fcxine  upon  a  more  satisfactory  footing :  Davis  v.  Jones, 
S  B.  &  Aid.  165 ;  Minshall  v.  Lloyd,  2  M.  &  W.  450; 
•Mjyde  v.  Russell,  1  B.  &  Ad.  394.    In  the  last-mentioned 
^i^ase.  Lord  Tenterden,  in  giving  the  judgment  of  the 
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V.  Robart,  2  East,  88,  is  a  distinct  authority.     There,        1852. 
the  removal  of  fixtures  by  a  tenant  was  justified,  after         u^ 

the  expiration  of  the  term,  and  after  there  had  been  a       _  ^• 

.      .  Babtow. 

recoTery  in  ejectment  against  him,  he  remaining  in  pos- 
session of  the  premises.     "  The  old  cases,''  said  Lord 
Kenyon,  "  upon  this  subject  leant  to  consider  as  realty 
whatever  was  annexed  to  the  freehold  by  the  occupier : 
but,  in  modem  times,  the  leaning  has  always  been  the 
other  way,  in  favour  of  the  tenant,  in  support  of  the  inte- 
rests of  trade,  which  is  become  the  pillar  of  the  state. 
What  tenant  will  lay  out  his  money  in  costly  improve- 
ments of  the  land,  if  he  must  leave  every  thing  behind 
him  which  can  be  said  to  be  annexed  to  it  ?     Here,  the 
defendant  did  no  more  than  he  had  a  right  to  do ;  he 
was,  in  fact,  still  in  possession  of  tlie  premises  at  the 
time  the  things  were  taken  away,  and  therefore  there  is 
no  pretence  to  say  that   he  had  abandoned  his  right 
to  them?^     [Jerrw,  C.  J.     It  seems  to  me  that  there 
is  a  view  of  this   case  which  gets  rid  of  the  discre- 
J^ancy  between  Penton  v.  Robart  and  some  of  the  other 
Oases.     The  tenants  here  disclaimed  :  they  became  tres- 
J^aasers.]    Parke,  B.,  in  Mackintosh  v.  TVotter,  3  M.  &  W. 
1 84,  —  where  it  was  held  that  a  lessee  cannot,  even 
during  his  term,  maintain  trover  for  fixtures  attached  to 
^lie  fireehold, — says  :  "  Minshall  v.  Lloyd  is  a  direct  au- 
^liority  on  this  point.     I  gave  my  opinion  in  that  case, 
^s^ot  on  my  mere  impression  at  the  time,  but  after  much 
^consideration  of  this  point, — that  the  principle  of  law  is, 
^liat  whatsoever  is  planted  in  the  soil  belongs  to  the  soil, 
qtdcquid  plantatur  solo,  solo  cedit ;    that  the  tenant 
the  right  to  remove  fixtures  of  this  nature  during  his 
I,  or  during  what  may,  for  this  purpose,  be  consi- 
as  an  excrescence  on  the  term ;  but  that  they  are 
Lot  goods  and  chattels  at  all,  but  parcel  of  the  freehold, 
as  such  not  recoverable  in  trover.     That  case  is  a 
authority,  so  far  as  my  opinion  and  that  of  my 


Barton. 


280  EASTEB  TEEM, 

1852.  Brother  Alderson  go ;  and  I  think  it  was  a  correct  deci- 
Heaf  sion/^  The  tenant's  right  to  remove  fixtures  subaists  so 
long  as  the  landlord  allows  him  to  remain  in.  [JervU, 
C.  J.  You  must  go  further^  and  say  that  it  subosts  as 
long  as  the  tenant  chooses  to  remain  in  possession  in  de- 
fiance of  his  landlord.]  Penian  v.  Robart  has  been  fire- 
qucntlj  cited^  and  has  never  yet  been  overruled,  or  even 
doubted.  The  mere  circumstance  of  the  party's  having 
no  right  to  the  possession,  cannot  be  the  true  test.  The 
disclaimer  here  is  of  no  use^  except  to  shew  that  the 
original  tenancy  was  at  an  end ;  the  landlord  gets  no 
possession^  makes  no  entry.  It  is  true  he  was  taking 
steps  to  treat  the  tenants  as  trespassers.  There  is  nothing 
in  the  agreement  of  the  19th  of  February  to  shew  the 
intention  of  the  parties  that  the  fixtures  should  not  be 
afterwards  removed  by  the  tenants :  there  is  no  implied 
undertaking  that  the  premises  shall  be  delivered  up  on 
the  25th  of  March  in  the  precise  condition  in  which  they 
stood  on  the  19th  of  February.  The  agreement  in  FUz* 
herbert  v.  Shaw  is  not  very  fully  stated.  Here,  express 
consideration  is  given  for  the  defendant's  remaining  in. 
possession :  that  being  so^  the  court  can  infer  no  other 
consideration  than  that  expressed^  or  that  which  mani- 
festly flows  from  what  is  expressed.  Suppose  a  valuable 
fixture  put  up  after  the  expiration  of  the  term, — could 
that  be  removed  under  such  an  agreement  as  this? 

Jervis^  C.J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  general  principle  which  has  been  so 
elaborately  discussed^  is  one  of  great  interest,  and  not 
without  difficulty.  The  courts  seem  to  have  taken  three 
separate  views  of  the  rule, — first,  that  fixtures  go,  at  the 
expiration  of  the  term,  to  the  landlord,  unless  the  ten- 
ant has  during  the  term  exercised  his  right  to  remove 
them, — secondly,  as  in  Penton  v.  Robart,  2  East,  88, 
that  the  tenant  may  remove  the  fixtures  notwithstanding 
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the  term  has  expired^  if  he  remains  in  possession  of  the  1852. 
premises^ — thirdly,  that  his  right  to  remove  fixtures  after  urj^ 
his  term  has  expired  is  subject  to  this  further  qualifica-  ^' 

tion,  yiz.  that  the  tenant  continues  to  hold  the  pre- 
mises under  a  right  still  to  consider  himself  as  tenant. 
It  is  unnecessary  for  us  on  the  present  occasion  to  inti- 
mate any  opinion  as  to  either  of  these  positions ;  because 
I  think  the  fair  effect  of  the  agreement  of  the  19th  of 
February,  precluded  the  defendants'  right  to  remove  the 
fixtures  in  question.  The  intention  evidently  was,  that 
the  plaintiff  should  suspend  his  remedy  for  obtaining 
possession  of  the  premises  until  the  25th  of  March,  in 
consideration  of  the  defendants'  then  giving  them  up  in 
the  same  condition  as  they  were  in  at  the  time  of  making 
that  agreement.  If  the  tenants  meant  to  avail  them- 
selves of  their  continuance  in  possession  to  remove  the 
fixtures,  they  should  have  said  so.  I  am  glad  to  find 
that  this  has  been  ruled  to  be  the  proper  effect  of  such 
an  agreement,  in  a  former  case  of  Fitzherbert  v.  Shaw, 
1  H.  Bl.  258.  That  is  quite  decisive  of  the  matter :  and 
therefore,  on  this  short  ground,  I  think  this  rule  must 
be  discharged. 

Cresswell,  J.     As  we  are  not  called  upon  to  decide 
the  general  question  which  has  been  discussed,  it  is  un- 
necessary to  say  more  than  that  I  concur  in  the  opinion 
Which  has  been  expressed  by  the  Lord  Chief  Justice. 

Williams,  J.     I  am  of  the  same  opinion.     I  think  it 
quite  impossible  to  give  this  agreement   any  other 
Leaning  than  that  which  was  given  to  an  agreement 
Almost  identical  in  terms  with  it,  in  Fitzherbert  v.  Shaw, 
le  defendants  having  consented  that  judgment  in  the 
^ectment  should  be  signed  against  them,  the  usual  con- 
luenccs  followed,  viz.  that  they  remained  in  as  tres- 
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1852.       passers^  subject  to  tlie  plaintiff's  undertaking  not  to 
jjjj^        issue  a  writ  of  possession  until  a  given  day. 


V. 

Babtok. 


Talfourd^  J.  I  am  entirely  of  the  same  opinion. 
Independently  of  authority^  I  should  have  felt  no  diffi- 
culty in  arriving  at  the  conclusion  the  court  has  arrived 
at^  upon  the  construction  of  this  undertaking.  At  the 
same  time^  I  am  happy  to  find  that  there  is  a  case  so 
completely  in  point  as  that  of  FUzherbert  v.  Shaw. 

Rule  discharged. 


END    OF    EASTER   TERM. 
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The  judges  who  sat  in  banco  during  this  tacation,  were, — 
Maule,  J.,  Crssswell,  J.,  Williams,  J.,  and  Talfourd,  J. 


1852. 


Eellt^  Appellant^  Webster,  Respondent. 

1  HIS  was  an  appeal  against  a  decision  of  the  judge  of  in  consider- 
the  county-court  of  Yorkshire,  holden  at  Leeds.  ^"^  *^  ^'' 

J  '  wno  was 

The  action  was  brought  to  recover  49/.,  stated  in  the  tenant  of  a  mes- 
plaintiff  ^8  particulars  of  demand  annexed  to  the  sum-  miaes  under  a 
mons,  to  be  due  to  him  from  the  defendant  for  "  balance  ^^Jfor^ven 
due  to  me  from  you  of  a  sum  of  100/.,  in  consideration  of  yea™*  i^» 

would  give  up 

my  giving  up  possession  to  you  of  a  messuage  or  dwell-  the  immediate 

poflsession 
thereof  to  B., 
in  order  that  B.  might  enter  thereon  as  tenant,  and  also  as  a  compensation  for  certain  im- 
provements made  by  A.  on  the  premises,  and  for  the  value  of  certain  articles  left  thereon 
by  A., — B.  agreed  to  pay  A.  10O2. 

A.  accordingly  relinquished  and  gave  up  possession  of  the  premises  to  B.,  who  was  there- 
upon accepted  as  tenant  from  year  to  year,  at  a  different  rent  from  that  formerly  paid  by 
A. ;  and  B.  afterwards,  in  part  performance  of  the  agreement  on  his  part,  paid  A.  51^. 

In  an  action  brought  by  A.,  in  the  county-court,  to  recover  the  balance  of  the  100^., — 
the  judge  ruled  that  the  contract  in  respect  of  which  the  plaintiff  sued  was  not  a  contnict 
fat  the  sale  of  an  interest  in  or  concerning  lands,  within  the  4th  section  of  the  29  Car.  2, 
0. 3 : — The  court,  on  appeal,  reversed  his  decision. 
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1852.       ing-house  and  premises  situate  in  Wellington  Street^ 

'Ikvllt        I^ecds,  on  the  6th  of  July,  1850,  and  for  the  valuation  of 

App.,         certain  Venetian  blinds,    passage-lamp,    and  partitions 

B^).  '      therein  contained,  and  certain  papering,  painting,  and 

other  improvements  made  by  me  in  the  said  house/' 

The  facts,  as  proved  at  the  trial,  were,  that  the  defend- 
ant occupied,  as  yearly  tenant,  a  house  on  the  south  side 
of  Wellington  Street,  in  Leeds,  which  he  kept  and  used 
as  a  beer-shop.  The  landlord,  being  desirous  of  pulling 
down  the  house,  gave  the  defendant  notice  to  quit  it. 
The  plaintiff  occupied,  as  a  private  dwelling-house,  a 
house  on  the  opposite  side  of  the  same  street,  at  a  ren* 
tal  of  36/.  per  annum,  as  tenant  to  one  James  Hold- 
forth,  under  a  parol  agreement  for  a  lease  for  sevea 
years,  commencing  in  July,  1849  :  but  no  lease  was  ever 
executed. 

In  or  about  the  month  of  May,  1850,  the  plaintiff, 
being  desirous  to  quit  the  last -mentioned  house,  the  de- 
fendant applied  to  the  plaintiff  to  let  him  have  the  same. 
The   plaintiff  thereupon  wrote  to  Mr.  Holdforth,  the 
owner  of  the  house,  the  following  letter : — 

"  14,  Wellington  Street,  6th  May,  1850. 
"  Dear  Sir, — From  unforeseen  circumstances,  I  find  I 
shall  be  obliged  to  remove  to  Kirkstall,  to  take  the  ma- 
nagement of  our  mill,  much  against  my  own  inclinaticm. 
1  have  shewn  the  house  to  three  or  four  different  parties, 
and  all  complain  both  of  the  rent  for  the  situation,  and 
very  noisy.  It  is  my  opinion  that  it  will  answer  your 
purpose  better  to  let  it  as  an  inn;  and  I  think  the 
bearer  would  give  perhaps  50/.  per  year,  or  more,  if 
tried.  If  you  think  proper  to  accept  him  as  tenant, 
please  to  say  so,  that  I  may  make  arrangements  accord- 
ingly, as  I  find  he  wishes  to  enter  to  it  in  three  weeks' 
time.     I  can  only  add  my  sorrow  for  leaving  it,  after 
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getting  it  into  such  nice  order^  and  laying  out  what  I        1852. 
have  done  on  it.  Yours  &c. 


Kelly, 

"  S.  P.  Webster/'  App., 

Wkbsteb, 
Kesp. 


The  defendant  applied  to  Mr.Holdforth  to  let  him  the 
house^  to  be  used  by  him  for  the  purposes  of  a  beer- 
shop  ;  and,  as  Mr.  Holdforth  appeared  to  have  no  objec- 
tion to  do  so,  on  certain  terms,  a  verbal  agreement  was, 
after  some  negotiation,  come  to  between  the  plaintiff  and 
defendant,  on  the  4th  of  July,  1850,  that  the  defendant 
should  pay  to  the  plaintiff  the  sum  of  100/.,  in  consider- 
ation that  the  plaintiff  would  give  up  immediate  posses- 
sion of  the  house  to  the  defendant,  in  order  that  the  de- 
fendant might  enter  on  it  as  Mr.  Holdforth's  tenant,  and 
also  as  compensation  for  the  improvements  made  by  the 
plaintiff,  and  for  the  value  of  the  articles  mentioned  in 
the  particulars  of  the  plaintiff's  demand. 

Mr.  Holdforth  and  the  plaintiff  agreed  that  the  plain- 
tiff should  quit  his  possession  of  the  house,  on  payment 
(rf  the  rent  then  due ;  and  Mr.  Holdforth  and  the  de- 
fendant agreed  that  the  latter  should  become  the  tenant, 
at  an  advanced  rent  of  50/. :  and,  accordingly,  in  pur- 
suance of  this  arrangement,  on  the  6th  of  July,  1850, 
the  plaintiff  gave  up  the  key  to  Mr.  Holdforth's  agent, 
and  paid  him  the  rent  up  to  that  time ;  and  Mr.  Hold- 
forth's  agent  then  and  there  delivered  the  key  to  the 
defendant,  who  has  occupied  the  house  from  that  time 
to  the  commencement  of  this  action. 

About  ten  days  after  the  6th  of  July,  the  defendant 
paid  to  the  plaintiff  51/.,  in  part  of  the  sum  of  100/., 
a.-Kid  this  action  was  brought  to  recover  the  balance, 

49/. 

The  agreement  between  the  plaintiff  and  defendant,  of 

e4th  of  July,  1850,  on  which  this  action  was  brought, 
not,  nor  was  any  memorandxmi  or  note  thereof,  in 
'^wxiting. 
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1852.  It  was  objected^  on  the  part  of  the  defendant^  that  this 

Kelly.       ^^^011  was  brought  upon  a  contract  for  the  sale  of  lands, 

App.,         tenements,  or  hereditaments,  or  some  interest  in  or  con- 

Websteb, 

Besp.  ceming  them,  and  that  it  could  not  be  maintained  on  a 
verbal  agreement. 

The  judge  overruled  the  objection,  and  ruled  and  de* 
termined  that  the  plaintiff  was  entitled  to  recover,  and 
accordingly  gave  a  verdict  for  the  plaintiff  for  49/. 

There  was  no  evidence  of  an  account  stated ;  the  de* 
fendant  having  always  alleged  that  the  512.  which  he  had 
paid  was  all  that  he  had  agreed  to  pay. 

The  question  for  the  opinion  of  the  court  of  Common 
Pleas,  was,  whether  the  ruling  and  determination  of  the 
judge  of  the  county-court,  that  this  action  could  be 
maintained  on  the  verbal  agreement  of  the  4th  of  July, 
was  correct  in  point  of  law. 

If  the  court  of  appeal  should  be  of-  opinion  that  such 
ruling  and  determination  were  incorrect  in  point  of  law, 
then  the  said  court  might  set  aside  the  verdict  exitested 
for  the  plaintiff,  and  make  such  other  order  thereupon  as 
the  said  court  might  think  proper. 

Udall,  for  the  appellant.  This  action  is  clearly  founded 
upon  an  agreement  for  the  sale  of  an  interest  in  or  con- 
cerning lands,  tenements,  or  hereditaments,  within  the 
meaning  of  the  29  Car.  2,  c.  3,  s.  4.  The  first  part  of  the 
claim  in  the  particulars  is  disposed  of  by  the  case  of 
Cocking  v.  Ward,  ante.  Vol.  I.  p.  858.  There,  a  count 
in  assumpsit  stated  that  A.  was  the  occupier  of  a  &nn, 
as  tenant  to  one  Y.;  that  B.,  the  defendant,  was  desiious 
of  renting  the  farm  from  Y.,  and  had  applied  to  and 
requested  A.  to  surrender  and  relinquish  possession 
thereof  to  Y.,  and  to  endeavour  to  prevail  upon  Y.  to 
accept  of  such  surrender,  and  to  accept  B.  as  tenant  in  ^ 
lieu  of  A. ;  and  that,  in  consideration  that  A.  would  sur- 
render and  relinquish  possession  of  the  £Eurm  to  Y.,  and.^ 
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would  also  apply  to  Y.,  and  endeavour  to  prevail  upon  1852. 
liim  to  accept  of  such  surrender,  and  to  accept  B.  as  kblly 
tenant  in  lieu  of  the  plaintiff.  B.  promised  to  pay  A.         -^PP* 

WXBSTKB, 

100/.  when  he  should  become  such  tenant.  It  then  B«^. 
averred  that  A.  did  surrender  and  relinquish,  &c.,  and 
did  apply  to  and  endeavour  to  prevail  upon  Y .  to  accept 
of  such  surrender,  and  to  accept  B.  as  tenant  in  lieu  of 
A. ;  and  that  Y.  accepted  the  surrender,  and  accepted  B. 
as  tenant ;  but  that  B.  refused  to  pay  the  100/.  It  was 
held  that  this  was  a  contract  for  an  interest  in  or  con- 
cerning lands,  and  therefore  that  the  special  count  could 
only  be  proved  by  a  note  or  memorandum  in  writing,  in 
conformity  with  the  4th  section  of  the  statute  of  frauds. 
It  was  further  held,  that  A.  was  entitled  to  recover  the 
100/.  upon  a  count  on  an  account  stated,  upon  proof 
that  B.  had,  since  he  obtained  possession  of  the  farm, 
acknowledged  his  liability,  and  promised  to  pay  that 
sum.  The  latter  part  of  the  decision,  however,  is  not 
apidicable  here ;  for,  there  was  no  evidence  of  an  account 
stated.  The  rest  of  the  claim,  for  papering,  painting, 
and  improvements,  according  to  the  case  of  The  Earl  of 
FahunUh  v.  TAoiimw,  1  C.  &  M.  89,  3  Tyrwh.  26,  can* 
not  be  recovered  under  the  special  count. 

HaU,  for  the  respondent.  This  was  not  a  contract  or 
agreement  for  or  relating  to  the  sale  of  an  interest  in 
or  oonceming  lands,  tenements,  or  hereditaments,  within 
the  4th  section  of  the  statute  of  frauds.  The  transaction 
a  mere  arrangement  for  the  plaintiff  ^s  giving  up 
ion  of  the  premises,  in  order  that  his  landlord  and 
the  defendant  might  make  a  new  agreement  in  respect 
of  ihem,  and  not,  as  in  Cocking  v.  fVard,  substantially 
agreement  to  assign.  \William8,  J.,  referred  to  Dodd 
.  Ackhm,  6  M.  &  G.  672,  7  Scott  N.  R.  415.]  That 
a  case  of  surrender.  Here  was  a  complete  perform- 
ance of  the  contract  on  the  one  side,  and  a  part  perform- 
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1852.  ance  on  the  other :  and  the  statute  has  been  held  not  to 

"Z  Apply  i^  ^^^  case  of  executed  contracts, — Inman  v.  Stamp, 

App., '  1  Stark.  N.  P.  C.  12  j  Souch  v.  Strawbridge,  ant^,  VoL 

w^TEB,  jj    p    gQg^    j^  Seaman  v.  Price,  2  Bingh.  487,  10 

J.  B.  Moore,  34,  1  C.  &  P.  586,  the  plaintiff,  having 
orally  bargained  with  J.  E.  for  the  sale  of  some  houaes, 
sold  the  bargain  to  the  defendant  for  40L ;  and  J.  E.,  at 
the  request  of  the  defendant,  conveyed  the  premises  to 
P.,  who  was  not  a  trustee  for  the  defendant.  A  verdict 
having  been  found  for  the  plaintiff,  in  an  action  for  the 
recovery  of  this  40/.,  the  court  refused  to  enter  a  non- 
suit, which  was  moved  for  on  the  grounds, — ^first,  that 
the  oral  bargain  for  the  interest  in  the  houses  could  never 
have  been  enforced,  and  therefore  could  not  form  the 
consideration  of  an  assumpsit,  —secondly,  that  the  houses 
had  never  been  conveyed  to  the  defendant.  Best,  C.  J., 
said  :  '^  Though  there  was  no  legal  obligation  in  J.  E.  to 
convey,  yet  the  defendant  has  in  fact  enjoyed  all  the 
advantage  of  this  agreement,  and  that  forms  a  moral 
obligation  sufficient  to  support  the  promise.''  So  fiyr, 
at  all  events,  as  relates  to  the  fixtures,  the  case  is  clearly 
not  within  the  statute.  In  Hallen  v.  Ibmder,  1  C.  M. 
&  B.  266,  A.  having  occupied  a  house  as  tenant  to  B., 
in  which  there  were  certain  fixtures  which  A.  had 
purchased  on  entering  the  house,  and  which  he  had 
a  right  to  remove  during  his  tenancy,  agreed,  at  B.'s 
request,  a  few  days  before  the  expiration  of  his  te- 
nancy, to  forbear  to  remove  the  fixtures,  B.  agree-  - 
ing  to  take  them  at  a  valuation  to  be  made  by  two^c 
brokers.  A.,  at  the  expiration  of  his  tenancy,  deli-^ 
vered  up  possession  of  the  house  to  B.,  leaving  the  fix — 
tures  on  the  premises.     On  the  following  day,  the  fix — - 

tures  were  valued  by  two  brokers  at  the  sum  of  40/.  10* - 

and  the  valuation  was  signed  by  them  accordingly, 
having  brought  indebitatus  assumpsit  for  the  price 
value  of  fixtures  &c.  bargained  and  sold,  and  for 
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sold  and  delivered,  it  was  held  that  the  action  was  main-        1852. 
tainable,  and  that  this  was  not  a  sale  of  an  interest  in        kylly 
land  within  the  4th  section  of  the  statute  of  frauds.         ^PP » 
\Cre$9W€U,  J.     That  was  a  mere  waiver  of  the  tenant's         Resp. 
right   to  remove  the  fixtures,  in  consideration  of  the 
landlord's  agreeing  to  pay  for  them  according  to  a  valu- 
ation to  be  afterwards  made.]     In  Buttemere  v.  Hayes, 
5  M.  &  W.  456,  the  plaintiff  was  by  the  agreement  part- 
ing with  an  interest  in  a  term.     Parke,  B.,  says  :  ''  Per- 
haps, if  the  declaration  had  stated  an  agreement  to  relin- 
quish the  possession  merely,  it  might  not  have  amounted 
to  a  contract  for  an  interest  in  land :  but  it  goes  on  to 
allege  that  the  plaintiff  was  to  suffer  the  defendant  to  be- 
come tenant  thereof  for  the  residue  of  the  term.    Now, 
he  could  not  have  become  tenant  for  the  residue  of  the 
term,  except  by  an  assignment ;  and  that  would  be  a  con- 
tract for  an  interest  in  land  within  the  statute,  and 
ought  to  be  reduced  into  writing.'' (a)     \_Maule,  J.     If 
it  relates  to  a  sale  of  an  interest  in  lands,  &c.,   the 
agreement  is  within  the  statute.     Here,  the  plaintiff,  by 
virtue  of  his  agreement  with  his  landlord,  was  entitled 
to  an  equitable  interest  in  the  land  for  the  seven  years. 
A  sale  of  that  interest  clearly  is  within  the  statute.     Is 
not  this  in  substance  an  agreement  for  that  ?    The  plain- 
tiff contracts  to  part  with  his  equitable  title  to  the  seven 
jears'  lease.  (6)]     The  plaintiff  does  not  affect  to  trans- 
fer that  supposed  equitable  interest  to  the  defendant ; 
oior  does  the  defendant  take  any  such  interest  from  him. 
[Maule,  J.    The  plaintiff  has  an  interest  in  land,  and  he 
parts  with  it  for  a  pecuniary  consideration.]     Not  to  the 
defisndant.     [Maule,  J.    The  statute  of  frauds  does  not 

« 

(a)  See  the  cases  collected  ment:"  in  troth,  it  was  an 
in  Chitty  on  Contracts,  4th  agreement  not  in  writing,  and 
«dit  pp.  267—271.  therefore  not  capable  of  being 

(h)  The  case  describes  this      enforced  in  equity, 
agreement  as  a  "  parol  agree- 
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1852.        contemplate  this  or  that  mode  of  conveyance :  it  looks 
Kbllt        *^  ^^®  substance  of  the  thing.] 

App, 
Webster, 

Reap.  Udall,  in  reply.     This  is  an  action  upon  the  agree- 

ment ;  and  the  paramount  object  of  the  agreement  was, 
that  the  plaintiff  should  divest  himself  of  the  interest  he 
had  in  the  premises^  in  favour  of  the  defendant.  It  is 
impossible  to  distinguish  the  case  firom  that  of  Cocking  v. 
Ward. 

Maule,  J.  Where  anything  is  done  which  substan- 
tially amounts  to  a  sale  or  parting  with  an  interest  in 
land,  the  contract  is  '^  for  or  relating  to  the  sale  of  an 
interest  in  or  concerning  lands,  tenements,  or  heredita- 
ments,'^ within  the  4th  section  of  the  statute  of  firauds. 
After  the  decision  of  this  court  in  Cocking  v.  Ward,  I 
think  it  is  impossible  to  say  that  the  ruling  of  the  judge 
of  the  county-court  was  right. 

The  rest  of  the  court  concurring. 

Appeal  aUowed,  with  costs. 
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Cawley,  Appellant^  Purnell  and  Another^  ^®^^» 

Respondent. 

^  June  21. 

X  HIS  was  an  appeal  against  a  decision  of  the  judge  of  An  appeal  will 
the  county-court  of  Dorsetshire.  dedoOTi  of  a  ^ 

The  action,  which  was  on  contract,  was  tried  on  the  pojnty-conrt 

'  '  judge,  under 

30th  of  November,  1850.     Neither  party  demanded  a  the  13  &  14 

jury.     The  action  was^  for  goods  sold  and  delivered  by  14,  though  the 

the  plaintiffs  below  to  the  defendants  below,  Edward  ^^''K 

Cawley  and  Joseph  Cawley,  in  the  year  1842,  to  the  court  of  appeal 

^  he  a  mixed 

amount  of  50/.  16s.  bd,,  which,  after  giving  credit  to  the  question  of  law 
defendants  below  for  goods  sold  and  delivered  by  them  ^dcd^"©©^ 
to  the  plaintiflfe  below  to  the  amount  of  16/.  48.  4rf.,  left  <^^  ci^^^y  ^> 

*  ,     ,  that,  in  coming 

due  to  the  plaintiffs  below  the  sum  of  34/.  128.  Id.  to  the  oondu- 

The  defendant  Edward  Cawley  not  having  been  duly  j^^  of  the 

served  with  the  summons  to  appear,  the  action  pro-  ^^^!T^^^ 

oeeded, — pursuant  to  the  68th  section  of  the  statute  taken  an  erro- 

9  &  10  Vict.  c.  95, — against  Joseph  Cawley  alone.  S^^w. 

The  defendant  Joseph  Cawley,  by  his  attorney,  ad-  .  ^^^J^^^" 

mitted  at  the  trial  that  the  balance  of  34/.  12«.  Id.  was  dressed  hy  the 

owing  from  the  defendants  to  the  plaintiffs,  but  relied  on  the  plaintifr, 

the  statute  of  limitations  for  his  defence,  of  which  due  ^*^^"*  «* 

'  ^  ^ears,  respect- 

notice  had  been  given,  pursuant  to  the  76th  section  of  ing  a  debt 

,  otherwise  bar- 

the  statute.  red  by  the  sta- 

To  take  the  case  out  of  the  statute  of  limitations,  the  ^^  "^^"i^,,, 

'  tiouB,  was  held 

plaintiffs  called  a  witness,  Joseph  Furnell,  who  proved,  (on  appeal)  not 
that,  as   agent  of  the  plaintiffs,  he  had  an  interview  knowledg- 
with  both  the  defendants  in  London,  in  the  year  1844,  "^^^^^^^ 

the  case  out  of 
the  statute : — 
"  I  am  much  surprised  at  receiving  a  letter  from  H.  (the  plainlifrs  attorney)  this  morning, 
for  the  recovery  of  your  debt.    1  must  candidly  tell  you  once  for  all  I  never  shall  be  able 
to  pay  yon  in  cash,  but  you  may  have  any  of  the  goods  we  have  at  the  Pantechnicon,  by 
paying  the  expenses  incurred  thereon,  without  whi<m  they  cannot  be  taken  out,  as  before 
•^reed  when  Mr.  F.  (one  of  the  plaintifb)  was  in  town.'' 


»i 
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1852.  when  the  plaintiffs'  and  defendants'  accounts  respectively 
Cawley,  ^^^  stated^  and  the  balance  of  34/.  12s,  Id.  admitted  by 
FuRN^'  the  defendants  to  be  due  to  the  plaintiffs;  that  the  de- 
Besp.  fendants  then  stated  to  the  witness  that  it  would  be 
more  convenient  for  them  to  pay  in  goods  than  money; 
that^  in  March^  1845^  he  had  another  interview  with  the 
defendant  Joseph  Cawley^  and  also  with  Edward  Cawley, 
but  not  with  both  together^  and  applied  again  for  the 
balance  of  84/.  12«.  Id.,  when  Joseph  Cawley  stated  that 
it  would  be  more  convenient  to  pay  in  goods  than 
money,  and  proposed  to  meet  him  (the  witness)  at  the 
Pantechnicon,  in  London,  where  the  defendants  had 
goods  then  deposited ;  that  he  accordingly  met  Joseph 
Cawley  at  the  Pantechnicon  on  the  day  following,  when 
he,  Joseph  Cawley,  pointed  out  the  goods  belonging  to 
the  defendants,  and  wrote  a  list  of  the  goods^  with  the 
prices,  in  his,  the  witness's,  book,  and  offered  any  of 
them  in  liquidation  of  the  debt  of  the  plaintiffs ;  that  he, 
the  witness,  then  and  there  agreed  to  take  two  bedsteads, 
one  marked  20/.  and  another  15/.  10«.,  subject  to  the 
plaintiffs'  approval,  and  to  be  forwarded  according  to 
the  plaintiffs'  letter. 

It  was  also  proved  by  the  defendant  Joseph  Cawley, 
that,  when  goods  are  deposited  at  the  Pantechnicon,  the 
charge  upon  them  is  not  told  to  the  depositors ;  but  that, 
when  the  goods  are  sold,  the  charge  upon  them  is  then 
given. 

Nothing  was  said  at  either  of  the  above-mentioned 
interviews  in  London  in  1845,  about  the  charges  at  the 
Pantechnicon  for  the  deposit  of  the  goods  there. 

It  was  also  proved,  that,  on  or  about  the  Ist  of  April, 
1845,  the  plaintiffs  addressed  and  sent  by  post  the  fol- 
lowing letter  to  the  defendant  Edward  Cawley : — 

"  Poole,  April  Ist,  1845. 
"  Mr.  Edward  Cawley, 

"  Sir, — Our  Mr.  Furnell  was  disapi)ointed  at*  your  no^ 
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xneetiiig  him  on  Saturday  mornings  as  you  proposed,  and        1852. 
^hat  you  did  not  call  on  him  at  Wood^s  Hotel  on  Hon-       ^~ 
ciay  morning.     He,  however,  saw  Mr.  Joseph  Cawley  on         App., 
Saturday,  at  the  Pantechnicon,  who  agreed  to  forward         Regp. 
'^as   two  bedsteads  as  a  set-off  against  our   account, 
sunounting  to  about  35/.,  particulars  of  which  were  then 
^vesn  him, — one  a  half-tester  bedstead,  with  white  good 
c^hintz  furniture,  marked  18/.,  the  other  a  spiral  four- 
post,   with  green   damask   furniture  and  a  mattress, 
xnarked  22/.    These  you  wiU  please  pack  carefully,  and 
deliyer  not  later  than  Thursday  week,  the  10th  instant 
(earlier,  if  possible),  at  Chamberlain's  Wharf,  to  be  for- 
^vrarded  to  us  by  Messrs.  Wanhill's  Poole  coaster.     If 
'ft;hiB  is  not  punctually  complied  with,  we  shall  at  once  feel 
cx>mpdled  to  take  steps  unpleasant  to  all  parties.    You 
^^rill  please  inform  your  brother  of  the  subject  of  this 
letter,  and  advise  us  when  the  bedsteads  are  delivered  at 

^he  wharf.  ,,  Pumell  &  Joyce.'' 

No  goods  being  sent,  the  plaintiffs  instructed  one 
iKnight,  an  attorney,  to  apply  for  payment  of  the  debt ; 
^vrho  accordingly  wrote  to  the  two  defendants. 

In  the  month  of  April,  1845,  the  plaintiffs  received  by 
post  a  letter,  which  was  put  in  evidence  at  the  trial,  and 
jpraved,  to  the  satisfaction  of  the  judge  of  the  county- 
«x>urt  to  have  been  signed  by  the  defendant  Joseph 
Crawley.     The  following  is  a  copy  of  the  letter : — 

"April  25th,  1845. 

*'  Messrs.  Fumell  &  Joyce, — I  am  much  surprised  at 
areodving  a  letter  from  Henry  Knight  this  morning,  for 
"the  recovery  of  your  debt.  I  must  candidly  tell  you, 
^moe  for  all,  I  never  shall  be  able  to  pay  you  in  cash ; 
Tmt  you  may  have  any  of  the  goods  we  have  at  the 
IPantechnioon,  by  paying  the  expenses  incurred  thereon, 
^nnthout  which  they  cannot  be  taken  out,  as  before 
wngte&i  when  Mr.  Fumell  was  in  town.     You  are  wd- 
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1852,        come  to  issue  as  many  writs  as  you  think  proper :  but^ 

Cawlby       ^f  y^^  continue  to  press  the  thing,  I  shall  immediately 

App.,         p^ij  myself  under  the  protection  of  the  court.     My 

Beip.         brother  Edward  has  met  with  a  very  serious  accident^ 

and  is  unable  to  attend  to  anything. 

''  Joseph  Cawley." 
Judgment  was  given  for  the  plaintiffs,  against  which 
Joseph  Cawley  gave  notice  of  appeal. 

The  question  for  the  opinion  of  the  court,  was,  whe« 
ther  the  action  was  barred  by  the  statute  of  ^limitaticmB, 
or  whether  the  plaintiffs  were  entitled  to  judgment  foot 
34/.  128.  Id. 

[The  case  was  signed  by  the  judge  of  the  oounty-ooorti 
but  there  was  no  statement  therein  that  the  parties  had 
disagreed  as  to  the  facts;  and  the  ai^ument,  by  consent 
of  the  parties,  took  place  before  the  full  court,  sitting 
in  banco,  in  Trinity  Term  last.] 

Udall,  for  the  appellant.  Under  the  circumstances 
stated,  the  statute  of  limitations  was  a  bar  to  the  plain- 
titk'  claim.  The  goods  were  delivered  in  the  year  1842. 
The  letter  of  the  25th  of  April,  1845,  which  was  relied 
upon  to  take  the  case  out  of  the  statute,  was  clearly  in- 
sufficient for  that  purpose.  [Maule,  J.  The  defendant 
says  he  is  unable  to  pay  in  cash ;  but  he  offers  goods : 
there  is  a  clear  acknowledgmerU  of  the  debt.]  But  no 
promise  to  pay.  That  is  essential.  In  Hart  v.  jPren- 
derffost,  14  M.  &  W.  741,  the  following  letter,  written 
by  the  defendant  to  a  clerk  of  the  plaintiff,  in  answer  to 
an  application  for  payment  of  the  debt,  was  held  not 
sufficient  to  defeat  a  plea  of  the  statute  of  limitations, — 
*'  I  will  not  fail  to  meet  Mr.  H.  (the  plaintiff)  on  £edr 
terms ;  and  have  now  a  hope  that  before  perhaps  a  week 
from  this  date  I  shall  have  it  in  my  power  to  pay  him, 
at  all  events,  a  portion  of  the  debt,  when  we  shall  settle 
about  the  liquidation  of  the  balance.''     Pollock,  C.  B., 
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t^liere  says :  '^  It  is  better  to  adhere  to  the  principle  of 
some  decision,  instead  of  reasoning  on  the  terms  of  the 
jparticolar  document  in  each  case.     Now,  the  case  of 
^Tanner  v.  Smart,   6  B.  &  C.  603,  9  D.  &  B.  549,  lays 
€5U>wn  the  principle  very  clearly,  on  a  review  of  all  the  au- 
't^horities,  viz.  that,  '  under  the  ordinary  issue  on  the  sta- 
'ftmte  of  limitations,  an  acknowledgment  is  only  evidence 
of  a  promise  to  pay ;  and,  unless  it  is  conformable  to  and 
snaintains  the  promise  in  the  declaration,  although  it 
xnay  shew  to  demonstration  that  the  debt  has  never  been 
jpaid,  and  is  still  subsisting,  it  has  no  effect.^     It  is  not 
sufficient  that  the  document  contains  a  promise  by  the 
clefendant  to  pay  when  he  is  able,  or  by  bill,  or  a  mere 
expectation  that  he  shall  pay  at  some  future  time :  it 
should  contain  either  an  unqualified  promise  to  pay, — 
'that  is,  a  promise  to  pay  on  request, — or,  if  it  be  a  con- 
ditional promise,  or  a  promise  to  pay  on  the  arrival  of  a 
c^ertain  period,  the  performance  of  the  condition,  or  the 
arrival  of  that  period,  should  be  proved  by  the  plaintiff.^' 
.And  Bolfe,  B.,  said :  '^  The  principle  is  said  to  be,  that 
^he  document  must  contain  either  a  promise  to  pay  the 
dlebt,  or  an  acknowledgment  from  which  such  a  promise 
u  to  be  inferred.     Perhaps  it  would  be  more  correct  to 
«ay,  that  it  must  in  all  cases  contain  a  promise  to  pay, 
\mt  that  from  a  simple  acknowledgment  the  law  implies 
m  promise;  but  there  must,  in  all  cases,  be  a  promise,  in 
^rder  to  support  the  declaration.''     So,  in  Routledge  v. 
Jtamsay,  8  Ad.  &  E.  221, 3  N.  &  P.  319,  J.  B.,  a  debtor, 
laving  sums  due  to  him,  handed  the  accounts  to  his 
<3reditor,  and  wrote — ''  I  give  you  the  above  accounts,  so 
^ou  must  collect  them  and  pay  yourself,  and  you  and  I 
^^prill  then  be  dear :''  and  it  was  held  that  this  acknow- 
ledgment did  not  imply  a  promise  to  pay,  and  was  no 
snswer,  under  the  9  G.  4,  c.  14,  to  a  plea  of  the  statute 
^  limitations.    And  Patteson,  J.,  said :  '^  An  acknow- 
ledgment, without  anything  more,  may  raise  an  implied 


1852. 


Cawlxt, 
App., 
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1852.  pronufle  since  the  Btatote  9  G.  4,  c.  14,  as  it  did  before. 
Cawley  ^^^>  when  something  else  is  added,  the  eflEect  of  that 
_f Pi>->  must  be  taken  into  consideration.''  Aeain^  in  Morrdl 
B«ip.  Y.  Frithy  3  M.  &  W.  402,  the  following  letter  from  the 
defendant  to  the  plaintiff's  attorney,  was  held  not  to  be 
a  sufficient  acknowledgment  of  a  debt  to  take  the  case 
out  of  the  statute, — **  Since  the  receipt  of  your's  (and 
indeed  for  some  time  previously),  I  have  been  in  almost 
daily  expectation  of  being  enabled  to  give  a  satisfiEu^tory 
reply  to  your  application  respecting  the  demand  of 
Messrs.  M.  against  me.  I  propose  being  in  Ozfiord  to* 
morrow,  when  I  will  call  upon  you  on  the  matter." 
And  Parke,  B.,  said :  '^  The  utmost  that  can  be  made 
of  this  letter,  is,  that  it  acknowledges  the  existence  of 
the  debt  mentioned  in  the  previous  letters ;  but  that  the 
defendant  does  not  mean  to  express  any  promise  to  pay, 
but  reserves  it  for  future  consideration."  [Manle,  J. 
Is  this  a  case  in  which  the  statute  13  &  14  Vict,  c  61« 
s.  14,  gives  an  appeal?  See  The EagtAngUan  BaUwoffM 
Company  Y.'Lythgoe,  ant^.  Vol.  X,  p.  726.]  If  there  is 
any  evidence  to  support  the  decision,  this  court  probably 
will  not  interfere.  But  here  there  was  no  evidence 
which  could  have  been  submitted  to  a  jury.  The  judge 
took  upon  himself  to  decide  that  the  case  was  taken  out 
of  the  statute  of  limitations.  Neither  of  the  other 
courts  has  adopted  the  view  suggested  by  this  court  in 
the  case  of  The  East  Anglian  Railways  Company  y.Lyik- 
ffoe.  [Mavle,  J.  The  parties  have  mixed  up  the  law 
and  the  facts  together.  In  the  case  of  an  arbitration, 
the  court  will  not  meddle  with  the  dedsion  of  the  arbi* 
trator,  whether  in  fact  or  law.]  To  hold  that  an  iqppeal 
lies  only  where  the  parties  have  thought  fit  to  summon 
a  jury,  would  be  almost  repealing  the  statute.  The 
question  here  is  clearly  one  of  law. 

Barstow  (with  whom  was  Willes),  for  the  respondent. 
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Upon  the  facts  disclosed  in  this  case^  there  has  been  no        1862. 
such  error  or  miscarriage  of  the  judge  in  point  of  kw,      cawuy, 
ss  to  give  this  court  jurisdiction  to  reverse  his  decision,      pi^^. 
The  defendant  might  if  he  chose  have  had  a  jury ;  and,         Be^ 
therefore,  according  to  the  impression  thrown  out  by  this 
court  in  The  Ea$t  Anglian  Railways  Company  v.  Lyth* 
£oe^  the  case  is  not  properly  within  the  13  &  14  Vict.  c. 
CI,  s.  14.    The  decision,  however,  of  the  judge  was 
clearly  right;  or,  at  all  events,  there  was  evidence  to  go 
to  a  jury,  of  a  promise  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.    The  case  does  not  shew  when 
the  cause  of  action  accrued,  or  when  the  action  was  com- 
menoed.     [•Term,  C.  J.     Upon  whom  lies  the  onus  of 
shewing  that  the  case  is  taken  out  of  the  statute  of 
limitations?]     Upon  the  party  who  impeaches  the  de* 
cision  of  the  judge.     \Orewu>elly  J.     I  think  not.    If 
we  have  no  data  to  guide  us,  why  are  we  to  assume  any« 
thing?]     The  difficulty  thus  thrown  upon  the  respond- 
ent, fortifies  the  objection  to  this  being  a  proper  case  for 
appeal  at  all.    Assuming,  however,  that  the  onus  of 
shewing  that  the  case  is  taken  out  of  the  operation  of 
the  statute  of  limitations  rests  upon  the  respondent,  it  is 
submitted  that  that  which  took  place  between  the  plain- 
tifGi'  agent  and  the  defendant  in  1844,  according  to  the 
authorities,  amounted  to  a  payment  on  account.    In 
Athby  y.  James,  11  M.  &  W.  542,  in  order  to  take  the 
case  out  of  the  statute  of  limitations,  the  plaintiff  ten- 
dered evidence,  that,  a  short  time  before  the  action,  he 
and  the  defendant  met  for  the  purpose  of  adjusting  the 
accounts  between  them ;  that,  on  the  plaintiff's  demand 
being  read  over,  the  defendant  said  it  was  correct,  but 
that  he  claimed  a  set-off;  that  his  set-off  was  also  in- 
vestigated;  and  that  finally  a  balance  was  struck  in 
&vour  of  the  plaintiff  of  12/.  9s,  6d.    This  evidence  was 
objected  to  on  the  part  of  the  defendant,  on  the  ground 
that  it  amounted  to  a  mere  parol  acknowledgment  by 
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him  of  the  debt,  which,  by  the  express  prayisioiui  of  the 
9  6.  4,  c.  14,  was  not  sufficient  to  take  the  case  oat  of 
the  statute.  The  evidence,  however,  was  received,  and 
the  plaintiff  had  a  verdict  for  12/.  9f .  6^^.  Upon  a  mo- 
tion for  a  new  trial,  on  the  ground  that  this  evidence 
had  been  improperly  received.  Lord  Abinger,  C.  B.,  said : 
"  I  think  Lord  Tenterden's  act  does  not  apply  at  all  to 
the  fact  of  an  account  stated,  where  there  are  items  on 
both  sides.  This  is  not '  an  acknowledgment  or  promise 
by  words  only  ;Mt  is  a  transaction  between  the  parties, 
whereby  they  agree  to  the  appropriation  of  items  on  the 
one  side,  item  by  item,  to  the  satisfaction  pro  tanto  of 
the  amount  on  the  other  side.  The  act  never  intended 
to  prevent  parties  from  making  such  an  appropriation.'^ 
And  Alderson,  B.,  said :  ''  The  courts  have  never  laid  it 
down  that  an  actual  statement  of  a  mutual  account  will 
not  take  the  case  out  of  the  statute  of  limitations.  They 
have,  indeed,  determined  that  a  mere  parol  statement  of, 
and  promise  to  pay,  an  existing  debt,  will  not  have  that 
effect,  because,  to  hold  otherwise,  would  be  to  repeal  the 
statute.  The  truth  is,  that  the  going  through  an  account 
with  items  on  both  sides,  and  striking  a  balance,  con- 
verts the  set-off  into  payments ;  the  going  through  an 
account  where  there  are  items  on  one  side  only, — as  was 
the  case  in  Smith  v.  Forty,  4  C.  &  P.  126,  does  not  alter 
the  situation  of  the  parties  at  all,  or  constitute  any  new 
consideration.  Here,  the  striking  of  a  balance  between 
the  parties  is  evidence  of  an  agreement  that  the  items 
of  the  defendant's  account  shall  be  set  off  against  the 
earlier  items  of  the  plaintiff's,  leaving  the  case  unaf- 
fected either  by  the  statute  of  limitations  or  the  set  off.'' 
That*  decision  was  approved  of  and  acted  upon  by  this 
court  in  Clark  v.  Alexander,  8  Scott  N.  R.  147,  165. 
It  also  met  with  the  concurrence  of  the  court  of  Queen's 
Bench,  in  Worthington  v.  Grimsdiich,  7  Q.  B.  479, 484, 
where  Lord  Dcnman  says :  '^  Where  there  are  accounts 
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with  items  on  both  sides,  the  going  through  them,  and  1852. 

striking  a  balance,  converts  the  set-oflF  into  payment,  cawlet, 

as  was  said  by  Alderson,  B.,  in  Ashby  v.  James.*^  P^Slix, 


R«8p. 


UdaU,  in  reply.  The  case  distinctly  states,  that, 
^'to  take  the  case  out  of  the  statute  of  limitations,  the 
plaintiffs  called  a  witness,^'  who  proved  so  and  so.  That 
is  a  8u£Scient  statement  that,  in  the  opinion  of  the  judge, 
the  debt  was  prim&  facie  barred,  [a)  The  authority  of 
Ashby  V.  James  is  not  disputed,  in  a  case  to  which  it  is 
applicable.  There  can  be  no  doubt,  that,  if  there  be  a 
balance  ascertained  by  an  agreed  set-off,  it  might  be 
pleaded  as  an  account  stated ;  as  in  Smith  v.  Page,  15 
M.  &  W.  683.  The  evidence,  however,  does  not  war- 
xant  the  application  of  that  doctrine  here. 

Cur.  adv.  wilt. 

Mauli,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
<x>nnty-court  of  Dorsetshire.  The  cause  was  tried  before 
^he  judge,  without  the  aid  of  a  jury.  The  case, — which 
«eema  to  have  been  stated  by  the  judge, — sufficiently 
shewed  that  the  debt  claimed  was  either  proved  or  ad- 
initted,  and  that  the  defendant  relied  upon  the  statute  of 
limitations  as  a  defence  to  the  action.  The  question  ar- 
^ed  before  us, — and  which  appeared  to  have  been  raised 
liefore  the  judge  of  the  county-court  also, — was,  whether 
or  not  the  fiu;ts  stated  took  the  case  out  of  the  operation 
<3i  the  statute  of  limitations.  The  judge  thought  they 
^d,  and  accordingly  gave  judgment  for  the  plaintiffs. 

A  point  which  had  on  a  former  occasion, — The  East 
Anglian  Railways  Company  v.  Lythgoe,  ante.  Vol.  X, 

(a)  The  case,  though  signed  of  the  parties,  and  not  of  the 

hj  the  judge,  not  shewing  that  judge.    The  court  animadvert* 

^he  parties  had  differed,  most  ed  upon  this  irregular  mode  of 

l)e  taken  to  be  the  statement  stati^ig  the  case. 
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p.  726,— occurred  to  me  as  one  of  difficulty,  was  raised 
by  the  counsel  for  the  respondent  on  the  argument  of 
this  case,  viz.  whether  the  statute  13  &  14  Yict.  c  61, 
contemplated  an  appeal  from  the  decision  of  a  county- 
court  judge  when  exercising  the  functions  of  both  judge 
and  jury,  the  more  especially  as  there  are  no  pleadings 
to  separate  the  question  of  fact  from  the  question  of 
law.  The  solution  of  that  difficulty  depends  upon  the 
proper  construction  to  be  put  upon  the  14th  section  of 
that  act,  which  provides,  that,  ''if  either  party,  in  any 
cause  of  the  amount  to  which  jurisdiction  is  given  to 
the  county-courts  by  that  act,  shall  be  dissatisfied  with 
the  determination  or  direction  of  the  said  court  in  point 
of  law,  or  upon  the  admission  or  rejection  of  any  evi- 
dence, such  party  may  appeal  from  the  same  to  any  of 
the  superior  courts  of  common  law  at  Westminster,  two 
or  more  of  the  puisne  judges  whereof  shall  sit  out  of 
term  as  a  court  of  appeal  for  that  purpose,'^  &c.  The 
question  here  does  not  arise  upon  the  adpiission  or  re- 
jection of  evidence.  What  is  the  meaning  of  these 
words, — "  the  determination  or  direction  of  the  court  in 
point  of  law  ?^'  The  act  clearly  does  not  give  an  appeal 
in  every  case  where  a  party  is  dissatisfied  with  the  judg- 
ment of  the  court;  but  only  where  the  dissatisfoction  is 
with  the  determination  or  direction  in  point  of  law.  A 
determination  or  direction  in  point  of  law,  is,  where  a 
question  is  raised  on  demurrer  or  special  verdict ;  and 
though  such  things  are  not,  strictly  speaking,  in  the 
county-court,  something  may  take  place  there  which  is 
substantially  the  same.  For  instance,  suppose  a  daim 
made  in  a  county-court,  which,  upon  the  plaintiflF's  own 
shewing  could  not  in  law  be  sustained, — or,  if  it  were 
a  claim  for  money  due  upon  a  voluntary  promise,  with- 
out consideration,  and  the  defendant  were  to  object  that 
such  a  claim  could  not  be  sustained  in  point  of  law ;  or, 
if  the  defendant,  in  answer  to  a  claim  of  debt,  were  to 
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1^7  far  his  defence  upon  the  fact  that  the  cause  of  ac-        1852. 
idon  did  not  accrue  within  three  years^ — in  each  of  these       cawley 
cases  the  determination  of  the  court  would  be  a  deter*      ^  ^PP-» 
xnination  in  point  of  kw.     The  term  '^  direction "  pro-         Bop. 
perly  applies  where  the  cause  is  to  be  determined  by  a 
jury^  and  the  judge  directs  them  in  a  matter  of  law^ — 
Bs,  that  a  certain  interest  can  only  pass  by  an  instrument 
under  seal^  or  the  like.     In  all  these  cases^  the  statute 
^ves  an  appeal.    But,  where  the  parties  do  not  choose 
to  separate  the  law  from  the  &cts,  but  leave  the  whole 
to  be  disposed  of  by  the  judge,  it  may  well  be  doubted 
^whether  the  case  is  within  the  spirit  of  the  enactment  in 
question.     It  is  often  most  desirable  that  a  decision 
should  be  final,  and  subject  to  no  appeal ;  as,  in  the  case 
of  arbitrators,  it  has  long  been  settled,  that,  where  par- 
ties have  selected  one  who  is  to  put  an  end  to  all  con- 
troversies between  them,  it  is  not  competent  to  them  to 
impugn  his  decision  either  as  to  the  law  or  the  facts : 
and  it  may  very  well  be,  that,  where  parties  leave  the 
^hole  law  and  facts  to  be  determined  by  the  judge  of  the 
<x>unty-court»  they  may  be  considered  as  having  elected 
to  put  him  in  the  situation  of  an  arbitrator.    If  it  is  said 
that  this  construction  altogether  disposes  of  the  right  of 
appeal,  that  objection  may  be  answered  by  giving  the 
words  of  the  14th  section  their  reasonable  import,  and 
holding  them  to  require  a  case  where  at  least  the  law 
and  the  hcts  are  separated  from  each  other,  so  as  to 
enable  the  court  of  appeal  to  see  what  the  deteimination 
in  point  of  law  has  been.    It  may  be,  that,  if,  upon  the 
<»se  stated  by  the  parties,  or  by  the  judge,  it  appears  to 
the  court  of  appeal  that  the  decision  which  has  been 
<x>me  to  can  be  sustained  by  a  particular  view  of  the 
:&ct8  which  does  not  render  it  necessary  to  arrive  at  the 
<X)nclusion  that  he  has  erroneously  decided  the  point  of 
law  before  him,  this  court  may  have  no  power  to  review 
the  judgment ;  yet,  that,  where  it  is  manifest  from  the 
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facts  stated,  that^  in  order  to  arrive  at  the  condiiBioii  he 
has  arrived  at,  the  judge  must  have  decided  a  matter  of 
law  in  a  certain  way,  that  will  be  a  determination  in 
point  of  law,  with  respect  to  which  an  appeal  will  lie. 
So  that,  supposing  there  be  a  judgment  which  can  be 
sustained,  consistently  with  the  law,  by  any  view  that 
can  be  taken  of  the  facts  stated,  such  a  judgment  pro- 
bably cannot  be  reversed;  yet,  still,  where  the  judge 
states  the  facts  which  were  before  him,  and  those  &cts 
will  sustain  his  judgment  upon  one  view  of  the  law  only, 
and  that  an  incorrect  one,  this  court  may  have  jurisdic- 
tion to  entertain  the  appeal.  On  the  part  of  the  appel- 
lant in  this  case,  it  was  insisted  that  it  falls  within  the 
latter  description.  And  we  incline  to  that  opinion.  We 
cannot  see  from  the  statement  submitted  to  us  how  the 
judge  could,  consistently  with  a  right  view  of  the  law, 
have  come  to  the  conclusion  he  has  come  to.  We  there- 
fore think  the  appellant  is  entitled  to  our  judgment. 

It  may  be  observed  that  this  court  of  appeal  is  one  of 
a  very  peculiar  description.  It  is  not  one  of  the  supe- 
rior courts,  but  an  anomalous  sort  of  court  composed 
of  two  or  more  of  the  puisne  judges  sitting  as  a  court  of 
appeal  for  the  purpose  of  reviewing  decisions  of  the 
coimty-court.  It  is  a  court  from  which  the  Chief  Jus- 
tices and  the  Chief  Baron  are  excluded,  and  which  is  in- 
capable of  holding  its  sittings  in  term,  {a)     It  has  power 


(a)  Since  altered  by  the  15 
&  16  Vict.  c.  54, 8. 2,  which  re- 
peals "  80  much  of  the  13  &  14 
Yict.  c.  61,  8. 14,  as  limits  the 
court  of  appeal  to  the  puisne 
judges  of  the  superior  courts 
of  common  law  at  Westmin- 
ster, and  the  sitting  of  the  said 
court  of  appeal  to  a  time  out  of 
term,"  and  enacts  that  "  all  ap- 
peals now  depending  or  here- 


after to  be  brought  before  the 
said  superior  courts,  shall  be 
heard  and  determined  in  tenn 
by  the  judges  thereof,  as  part  of 
the  ordinary  business  of  such 
courts,  or  out  of  term  by  any 
two  or  more  of  the  judges  of 
the  said  superior  courts,  sitting 
as  a  court  of  appeal  for  that  pur- 
pose." 
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t;o  determine  the  appeal,  and  to  order  a  new  trial  as  it        1852. 
thinks  fit,  or  to  order  judgment  to  be  entered  for  either       cawley 
party,  and  to  make  such  order  as  to  the  costs  of  the  ap-         App., 
peal  as  it  thinks  proper;  and  its  orders  are  to  be  final.  It         B^p. 
is  difficult  to  find  any  precise  analogy  for  the  proceedings 
of  such  a  court.   That  which  approaches  the  nearest  to  it, 
is,  the  power  which  is  given  to  two  or  more  judges  to 
xeverse  the  decisions  of  commissioners  of  taxes,  in  which 
case,  instead  of  giving  judgment  at  length,  as  inordinary 
oases,  it  is  customary  simply  to  state  that  the  judges  are 
of  opinion  that  the  decision  is  right  or  wrong,  as  the  case 
may  be.     We,  therefore,  think  it  convenient  not  to  in- 
troduce the  practice  of  giving  the  reasons  for  our  judg- 
ments, —  a  practice  which  a  very   high   authority  is 
reported  to  have  said  to  be  sometimes  very  inconvenient 
ctnd  embarrassing.     The  observations  I  have  thought  it 
right  to  make,  are  made  with  reference  to  the  question 
of  our  jurisdiction  to  entertain  the  appeal.     In  the  pre- 
sent case  we  assume  that  wc  have  jurisdiction.     With 
^•egard  to  the  merits,  we  are  all  agreed  that  the  judge  of 
tilie  coimty-court  was  wrong :  we  therefore  order  that 
tile  judgment  of  this  court  be  entered  for  the  defendant. 
^  to  the  costs  of  the  appeal,  we  make  no  order. 

Appeal  allowed,  witliout  costs. 


^^^^^^.  XII.—  C.   B. 
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C'uTHBERTsoN^  Cletk  to  the  Commissioners  for  improving 
the  Harbour  of  Neath,  Appellant;  Parsons,  Re- 
spondent. 

Mntf,  11.  ^ 

By  an  act  for      1  HIS  WES  an  appeal  from  a  decision  of  the  judge  of 

SSra*"    the  Glamorganshire  county-court. 

harbour,  the  The  action  in  the  court  below  was  brought  against  the 

commissionerH  ,     ,  -      .  •  i 

were  impow.  appellant  as  clerk  to  the  commissioners  for  improving  the 
prov-ide  steain^'^  P^^t  and  harbour  of  Neath,  who  is  liable  to  be  sued  as 
tugs  fi^r  towing  ^^  nominal  defendant  on  behalf  of  the  commissioners, 

vessels  mto  or 

out  of  the  bar-    in  pursuance  of  the  6  &  7  Vict.  c.  bud,  intituled  "An 

l)Our,  and  to  a  o      *  •  -t         '    .    '    »        av.  __i.ji_i_ 

receive  for  the  ^^^  f<^^  improvmg  and  maiutaimng  the  port  and  harbour 
use  of  such  ves-  ^f  Neath,  in  the  county  of  Glamorgan/' 

sels  such  rea-  '  •'  ^ 

sonabie  com-  The  action  was  80  brought  by  the  respondent  as  the 

they  should  fix.  owner  of  a  ship  called  the  "  Grace  Darling,^'  against  the 
ahecommis-      appellant  as  such  clerk,  to  recover  damages  frx)m  the 

sioners  entered      *  *  '  o 

into  an  arrange-  harbour  Commissioners  for  an  injury  done  or  occasioned 

proprietors  of  to  the  said  ship  of  the  respondent,  on  the  28th  of  Febru- 

^^to^-"  ^^>  ^^^1>  ^y  ^^^  negligence,  carelessness,  and  want  of 

form  this  duty  skill  of  certain  persons  alleged  to  be  the  agents  and  ser- 

for  them  at  ,      •  .     . 

certain  specified  vants  of  the  said  harbour  commissioners.  The  particu- 
[S^mmiT''  lars  of  claim  were  as  foUows  :- 

sioners  paying  a  rpj^g  plaiutiflf  sccks  to  rccovcr  the  following  damages, 
tion  a  certain  as  having  been  sustained  by  him ;  for  that  the  commis- 
and  «ie"veft8eis  ^ioucrs  for  impro\'ing  the  port  or  harbour  of  Neathj  on 
being  placed       the  28th  of  February,  1851,  and  within  the  jurisdiction 

under  the  di-  ,  . 

rection  and        of  this  court,  did,  by  reason  of  the  want  of  proper  care, 

controul  of  the      i  -n         j   j-t  j.i  j^    i»  xi  -j  •     • 

harbour-mas-     skill,  and  diugencc  on  the  part  of  the  said  commissioners^ 

ter.    A  vessel 

having  sustained  dama^  in  consequence  of  the  negligence  and  want  of  ildll  of  the  maftor 
and  crew  of  a  tug,  whilst  being  towed  into  the  harbour,  the  owner  faronght  an  actkn  in 
the  county -court  against  the  harbour  commissioners,  and,  under  the  direction  of  the  judges 
recovered  a  verdict : — The  court,  on  appeal,  set  aside  the  verdict^— holdinff  that  the  deci 
sion  of  the  judge  could  not,  ujwn  ajiy  inference  which  could  legitimately  bednwn  from  t 
facts  before  bim,  be  correct  in  point  of  law. 
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their  agents  and  servants^  cast  away  the  tow-rope  of  a        1852. 
certain  vessel  called  the  ^  Grace  Darling/  while  in  tow  cuthbebtson 
of  the  steam-tug  called  the  '  Dragon-Fly/  and  did  there-         App., 
lay  damage  and  injure  the  said  vessel  called  the  '  Grace         Reap. 
Darling/  belonging  to  the  plaintiff:  and  the  plaintiff 
*was  by  reason  thereof  prevented  for  a  long  time  from 
trading  and  carrying  on  his  business  as  owner  of  the  said 
vessel;  and  the  plaintiff  was  also  thereby  subjected  to 
^he  expenses  of  repairing  the  said  vessel^  and  otherwise 
diamnified ;  to  the  plaintiff^s  damage  of  271.  Qs,  9d.,  as 
follows : — 

-'1851.  £  s,    d, 

^  *  March.    To  amount  of  bills  paid  for  timber  to  re- 
pair the  damage  sustained  by  the 

veS86x  •  •  •  •  • 

"  Paid  for  spike-nails,  ditto  . 
smith's  work 

ship-carpenters  and  joiners  . 
superintendence  of  repairs^ 

ObC*  «  •  • 

"  Tictuallingthe  seamen  during  repairs 
"  Loss  of  the  profit  of  a  voyage 
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The  189th  section  of  the  statute  in  question  enacts 
^*  that  it  shall  be  lawful  for  the  harbour-master  for  the 
'^ame  being  to  give  directions  for  all  or  any  of  the  follow- 
ing purposes,  that  is  to  say,  for  regulating  the  time  and 
^^nanner  in  which  any  vessel  shall  enter  into,  go  out  of, 
^3r  lie  in  the  limits  of  the  said  port  and  harbour,  and  the 
;^)06ition,  mooring  or  unmooring,  placing,  or  removing 
^sf  any  vessel  within  the  said  limits ;  for  regulating  the 
^manner  in  which  any  vessel  shall  take  in  or  discharge 
^ts  caifpi  or  any  part  thereof,  or  shall  take  in  or  deliver 
^^allast  within  the  limits  of  the  said  harbour ;  for  regu- 
^S^ting  the  government  of  any  vessel  within  the  said 
Ximits/' 

In  support  of  the  claim  for  damages,  the  respondent 
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App., 

Parsons, 

Kesp. 


1852.        adduced  evidence  to  prove  that  the  harbour-master  would 

CuTUBEETsoy,  "^^  ^^^  ^^^  '' Gracc  Darling'*  to  be  taken  in  tow  by 

the  said  steam-tug^  without  first  taking  a  pilot  on  board ; 
and^  accordingly^  the  master  of  the  respondent's  vessel 
took  one  of  the  pilots  of  the  said  harbour  on  boards  who 
took  charge  of  and  steered  the  vessel ;  and  that^  by  the 
negligence  and  unskilfiilness  of  the  master  of  the  steam- 
tug  the  "Dragon-Fly,"  in  improperly  casting  off  the 
tow-rope  attached  to  the  "Grace  Darling/'  the  said 
vessel  sustained  the  damage  which  was  the  subject  of  the 
action,  and  which  was  proved  to  be  of  the  extent  and 
amount  stated  in  the  particulars. 

In  addition  to  such  evidence,  and  in  order  to  prove 
the  liability  of  the  harbour  commissioners  for  such  da- 
mage, the  respondent  further  put  in  evidence  certain 
minutes  of  proceedings  of  the  said  harbour  commis- 
sioners, of  the  29th  of  April  and  the  13th  of  May,  1844, 
in  respect  to  an  arrangement  then  entered  into  by  them 
with  the  proprietors  of  the  said  tug-boat,  for  the  em- 
ployment of  the  tug-boat  in  the  port  and  harbour  of 
Neath,  aud  which  said  arrangement  continued  in  force 
at  the  time  the  damage  complained  of  was  done.  The 
following  are  copies  of  the  said  minutes : — 

"  Copy  of  minute  made  on  the  29th  of  April,  1844. 

"  Your  committee,  having  given  some  attention  to  the 
^*  '  *  effect  of  the  present  charges  for  steam  towage  on  the 
trade  of  the  port  of  Neath,  and  having  become  aware 
that  instances  daily  occur  where  vessels  prefer  waiting 
the  chances  of  a  fair  wind  to  incurring  the  expense  of 
steam,  and  the  act  (clause  206)  authorising  the  commis- 
sioners to  provide  steam-tugs  for  towing  or  hauling 
ships, — recommend  the  commissioners  to  enter  into 
arrangement  with  the  proprietors  of  the  Neath  steam 
tugs,  for  the  employment  of  their  boats  at  a  scale  o 
charges  reduced  to  one-half  of  the  present  rates ;  am 
that  the  commissioners  do  offer  as  a  compensation  to  th 


Minutes  of 
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proprietors  of  such  steamers  for  making  such  a  reduc*        1852. 
tion  in  their  rates^  the  sum  of  225/.  annually^  being  the  cuthbebtsoh 

interest  at  5  per  cent,  on  4500/.,  the  estimated  value  of      _App., 

^  ,  Pahsonb, 

t;he  boats :  the  proprietors  to  engage  to  provide  boats         Besp. 
equal  to  the  work  at  such  reduced  rate,  and  the  contract 
t;o  be  annual,  subject  to  six  months'  notice  by  either 
party  to  discontinue  the  same. 

''  Your  committee  rely  that  the  proposed  measures  will 
induce  such  an  increase  in  the  trade  of  this  port,  that 
t;he  receipt  from  shipping-dues  will  very  much  approxi- 
xnate  to  the  amount  to  be  paid  to  the  proprietors  of  the 
steam-tugs. 

''  Resolved,  that  the  standing  committee  be  author- 
ised to  treat  with  the  Neath  Steam  Company,  on  the 
'terms  of  the  report." 


Copy  minute  made  on  the  13th  May,  1844. 


Mr.  Gwyn  and  Mr.  J.  Rees  having  reported  to  this  Minute  of 

.  May  13, 1844. 

xneeting,  on  behalf  of  the  steam-tug  proprietors,  that 
'^hey  accede  to  the  proposition  made  to  them  respecting 
"the  employment  of  the  '  Pioneer  ^  and  '  Dragon-Fly,' 
^kt  the  harbour  meeting  held  on  the  29th  of  April  last, 
"  Resolved,  that  the  agreement  be  confirmed." 

The  minute-book  of  proceedings  of  the  commissioners 

3F^lso  set  out  in  several  subsequent  annual  reports,  that  the 

^arrangement  made  with  the  tug-proprietors  had  worked 

^^=ao6t  beneficially  for  the  interests  of  the  harbour,  and 

^^bat  it  was  desirable  that  such  arrangement  should  con- 

'fcinue.     The  following  ia  a  copy  of  one  of  the  minutes, 

^^made  on  the  24th  of  April,  1848  :— 

'*  Your  committee  also  deem  it  essential  to  the  inter-  Minute  of 

of  the  port,  that  the  compensation  be  continued  to  ^^^  ^  ^®^' 
paid  to  the  owners  of  the  steam-tugs,  to  enable  the 
nigs  to  work  at  their  present  low  rates  of  towage." 
The  respondent  also  relied  on  the  206th  section  of  the 
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1852.        act  of  parliament^  ^hich  enacts  '^  that  it  shall  be  lawful 
CuTHBEBTsoN    ^^^  ^^^  ^^^  commissioneTs  to  build  or  provide  vessels^  to 
App.,         ijg  propelled  by  steam  or  otherwise^  or  to  provide  a 
Resp.         dredge^  for  the  purpose  of  cleanings  scouring,  and  deep- 
ening the  said  port  or  harbour,  or  any  part  thereof;  and 
also  steam-tugs,  for  towing  or  hauling  ships,  barques,  or 
other  vessels,  or  rafts  of  timber,  into  or  out  of  the  said 
port  or  harbour,  or  for  either  of  such  purposes :  and  any 
person  requiring  the  assistance  of  such  towing-vessels;, 
steam-tugs,  or  dredges,  shall  pay  to  the  said  commis- 
sioners such  reasonable  rates  or  compensation  for  the  use 
thereof,  as  shall  from  time  to  time  be  established  by  the 
said  commissioners/^ 

It  was  also  proved,  by  the  evidence  of  a  proprietor  of 
one  of  the  steam-tugs  employed  in  the  harbour  service, 
and  who  is  also  one  of  the  harbour  commissioners,  and 
was  a  harbour  commissioner  when  the  aforesaid  resolu- 
tions were  passed, — that  the  harbour  commissioners  bad 
nothing  to  do  with  the  steam-tugs  up  to  the  end  of  the 
year  1843;  that  the  steam-tugs  had  previously  been 
under  the  management  of  different  captains  or  masters ; 
that  the  said  resolutions  of  the  harbour  commissioners 
were  passed  in  order  that  the  tugs  should  be  under  the 
control  of  the  commissioners,  with  the  view  of  control- 
ling the  dues  of  the  harbour ;  and  that  the  control  of  the 
steam-tugs  was  given  to  Captain  Lowther,  the  harbour- 
master, because  he  was  the  harbour-master. 

It  was  contended,  that,  by  virtue  of  the  said  section 
(206)  of  the  said  act  of  parliament,  and  on  the  above 
evidence,  the  commissioners  were  liable  for  the  damage 
occasioned  to  the  said  ship  of  the  respondent,  by  the 
negligence,  carelessness,  and  want  of  skill  of  the  master  a 
the  tug-boat. 

On  the  part  of  the  commissioners,  evidence  was  ad — 
duced,  but  failed  to  prove,  that  the  injury  to  the  respond — 
ent's  ship  arose  from  the  negligence  and  want  of  skill  or:-* 
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the  part  of  the  master  and  pilot  of  the  "  Grace  Dar-        1852. 

'^  ClTllBEBTSOX, 

It  was  further  proved, — in  order  to  shew  that  the  com-  Ajip., 
missioners  were  not  liable  for  the  damages  done  to  the  iu»i).  * 
said  ship, — that  the  tug-boat "  Dragon-Fly ''  was  the  pro- 
perty of  a  private  company,  and  not  the  property  of  the 
commissioners;  that  the  proprietors  of  the  tug-boats 
appointed  their  own  collector  or  agent ;  and  that  they  or 
their  agent  appointed  or  hired  the  master  and  crew  of  the 
'^Dragon-Fly;"  that  such  agent,  master,  and  crew  were 
paid  their  salary  and  wages  by  the  proprietors  of  the  tug- 
boats ;  and  that  such  proprietors  alone  and  exclusively 
received  the  proceeds  arising  from  the  towage  of  ships 
into  and  out  of  the  port  and  harbour  of  Neath,  and  all 
the  other  earnings  of  the  said  tug-boats ;  that  the  har- 
bour-master was  appointed  by  the  proprietors  of  the 
steam-tugs,  in  the  year  1843,  exclusive  manager  of  the 
tugs  employed  in  the  harbour  service,  and  has  continued 
to  be  so  up  to  the- present  time. 

On  the  above  evidence,  the  judge  of  the  county-court 
was  of  opinion,  that  the  damage  done  to  the  respondent's 
ship  was  occasioned  by  the  negligence  and  want  of  skill 
of  the  master  of  the  said  tug-boat ;  and  that  the  said  com- 
missioners, by  reason  of  the  arrangement  disclosed  by  the 
said  minutes  of  proceedings  and  the  206th  section  of  the 
act  of  parliament,  were  liable  to  the  respondent  for  such 
damage ;  and  he  ordered  judgment  to  be  entered  for  the 
respondent  for  the  amount  claimed  in  his  particulars 
against  the  said  commissioners. 

The  question  for  the  opinion  of  the  court,  was,  whe- 
ther, upon  the  evidence  and  imder  the  circumstances 
hereinbefore  set  forth,  the  judgment  so  given  for  the 
respondent  was  right. 

Quain,  for  the  appellants.  The  question  is,  whether 
the  relation  of  master  and  servant,  or  employer  and  em- 
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1852.        ployed^  existed  between  the  harbour  commissioners  and 
"  the  master  and  crew  of  the  steam-tug  "Dragon-Fly/* 

CUTHBERTSOW,  .  . 

App.,  under  the  circumstances  disclosed  upon  this  case.  It  is 
Re«p.  '  submitted  that  it  did  not.  Reedie  v.  The  London  and 
North  Western  Railway  Company,  4  Exch.  244,  is  pre- 
cisely in  point.  There,  a  company  impowered  by  act  of 
parliament  to  make  a  railway,  contracted  under  seal 
with  certain  persons  to  make  a  portion  of  the  line,  and 
by  the  contract  reserved  to  themselves  the  power  of  dis- 
missing any  of  the  contractors'  workmen  for  incompe- 
tence :  the  workmen,  in  constructing  a  bridge  over  a 
public  highway,  negligently  caused  the  death  of  a  person 
passing  beneath  along  the  highway,  by  allowing  a  stone 
to  fall  upon  him  :  and  it  was  held,  in  an  action  against 
the  company  by  the  administratrix  of  the  deceased,  that 
they  were  not  liable ;  and  that,  in  such  a  case,  the  terms 
of  the  contract  in  question  did  not  make  any  difference. 
Holfc,  B.,  in  delivering  the  judgment  of  the  court,  says : 
"  In  the  case  of  Quarman  y.  Burnett,  6  M.  &  W.  499,  this 
court  decided, — adopting  the  opinion  of  Lord  Tenterden 
and  Mr.  Justice  Littledale  in  Laugher  v.  Pointer,  5  B.  & 
C.  5 17,  8  D.  &  R.  556, — that  the  liability  to  make  com- 
pensation for  an  injury  arising  from  the  neglect  of  a  per- 
son driving  a  carriage,  attaches  only  on  the  driver,  or  on 
the  person  employing  him.  The  liability  of  any  one, 
other  than  the  party  actually  guilty  of  any  wrongful  act, 
proceeds  on  the  maxim  '  Qui  facit  per  alium  facit  per 
se.'  The  party  employing  has  the  selection  of  the  party 
employed ;  and  it  is  reasonable  that  he  who  has  made 
choice  of  an  unskilful  or  careless  person  to  execute  his 
orders,  should  be  responsible  for  any  injury  resulting 
from  the  want  of  skiU  or  want  of  care  of  the  person  em- 
ployed :  but  neither  the  principle  of  the  rule,  nor  the 
rule  itself,  can  apply  to  a  case  where  the  party  sought  to 
be  charged  docs  not  stand  in  the  character  of  employer 
to  the  party  by  whose  negligent  act  the  injury  has  been 
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cccasioned.      The  doctrine  of  Quarman  v.  Burnett  has        1852. 
since  been  acted  on  in  this  court  in  the  case  of  Rapson  cuthbketson 
^.  Cubitt,  9  M.  &  W.  710,  and  in  the  court  of  Queen's         ^pp., 

Pabsons, 

Bench  in  Milligan  v.  Wedge,  12  Ad.  &  E.  737,  4  P.  &  jResp. 
ID.  714,  and  again  in  Allen  v.  Hay  ward,  7  Q.  B.  960. 
IBy  these  authorities  we  must  consider  the  law  to  have 
1)een  settled ;  and  the  only  question  is,  whether  the  law, 
as  settled,  is  applicable  to  the  facts  of  this  case.'' (a)  The 
facts  of  the  present  case  clearly  bring  it  within  the  rule 
thus  laid  down.  [^Maule,  J.  What  is  there  to  be  said 
in  support  of  the  decision  ?] 

Badeley,  for  the  respondent.   It  has  been  clearly  settled 
in  this  court,  that  the  court  will  not  interfere  with  the  de- 
cision of  the  county-court  judge  where  the  facts  and  the 
law  are  blended  together,  and  that  they  will  only  reverse 
Ms  decision  if  it  necessarily  and  conclusively  appears  from 
^he  statement  submitted  to  them  that  he  was  wrong  in 
point  of  law, — East  Anglian  Railways  Company  v.  Lyth- 
^oe,  ante.  Vol.  X,  p.  726 ;  Cawley  v.  Fumell,  ante,  p. 
S91.     [Maule,  J.     Have  the  views  suggested  in  those 
cases  been  adopted  or  in  any  way  dealt  with  by  either  of 
the  other  courts  ?]     No.     The  inclination  of  this  court 
lias  been,  to  decline  to  deal  with  a  case  the  whole  or  all 
'the  material  parts  of  which  present  a  mere  question  of 
:fact,  or  where  the  law  and  the  facts  are  inextricably 
jnixed  together,  as  they  are  here.     [Maule,  J.     Consist- 
ently with  the  cases  you  cite,  the  courts  have  held,  that, 
"^vhere,  upon  the  fects  stated,  it  appears  that  the  judge 
:xnust  necessarily  have  come  to  an  erroneous  conclusion 
iin  point  of  law,  they  will  interfere.]     The  appeal  will  be 
^dismissed  unless  it  necessarily  appears  from  the  facts 
^stated,  that  the  judge  came  to  a  wrong  conclusion  in 
j^joint  of  law.      The  harbour  commissioners,   upon  the 

(a)  The  authorities  upon  this      ease  of  Blake  v.  Fen*ig,  1  Sel- 
~p9oint  are  most  elaborately  dis-      den,  Id. 
^'usficd  in  a  recent  American 
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1852.        facts  stated,  are  dearly  responsible  for  the  injury  caused 
Ctthbertsok,  ^o  ^^^  plaintiff  by  the  negligence  of  the  master  and  crew  of 
App.,         the  ^'  Dragon-Fly/'  upon  the  principle  laid  down  in  Bush 
Besp.         T.  Steinmany  1  Bos.  &  Pull.  404,  and  many  other  cases. 
The  commissioners  are  the  only  persons  the  ship-owner 
has  to  deal  with :  they  receive  the  dues  for  the  services 
of  the  tugs,  and  they  have  the  general  control  and  su- 
perintendence of  them.     They  would  be  responsible  if 
they  neglected  to  provide  sufficient  boats,  and  are  equally 
so  for  employing  inefficient  crews.    The  decision  of  the 
judge  of  the  coimty-court  was  therefore  quite  correct ;  or, 
at  all  events,  it  is  impossible  that  the  court  can  with  any  de- 
gree of  certainty  come  to  the  conclusion  that  he  has  erred. 

Maule,  J.  No  doubt,  if  it  could  have  been  made  to 
appear,  by  any  inference  of  &ct  that  could  legitimately  be 
drawn  from  the  evidence  submitted  to  us,  that  the  judg- 
ment of  the  county-court  might  be  as  it  is  without  any 
miscarriage  in  point  of  law  on  the  part  of  the  judge,  that 
judgment  must  be  left  imdisturbed,  notwithstanding  this 
court  might  incline  to  drawinferencesfirom  the  hcta  which 
might  not  consist  with  the  conclusion  which  he  has  come 
.  to.  But  we  feel  no  difficulty  whatever  in  saying,  that, 
drawing  any  inferences  that  could  legitimately  be  drawn 
from  the  evidence  here  set  forth,  the  judgment  for  the 
respondent  could  not  have  been  arrived  at  without  erroi 
in  point  of  law, — that  is  to  say,  that  the  judge  of  th< 
county-court,  in  deciding  that  there  was  any  evidence 
warrant  him  in  holding  the  appellant  liable  in  point  ofc 
law  for  the  injury  complained  of,  must  necessarily  hav 
been  wrong.  Without,  therefore,  at  all  impugning  an; 
of  the  principles  or  rules  of  law  adverted  to,  I  think  w» 
may  with  perfect  propriety  reverse  the  judgment,  an» 
give  the  appeUant  the  costs  of  the  appeal. 

The  rest  of  the  court  concurring. 

Appeal  allowed,  with  costs. 
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The  Great  Western  Railway  Company,  Appellants; 

Goodman,  Respondent.  ^    .- 

IHE  following  case  was  stated  by  the  judge  of  the  A  railway  com- 
Mary-le-bone  county-court  of  Middlesex,  upon  an  ap-  ^e  for'Sr*'^ 
peal  to  this  court :—  ^°~  °^*  P*«- 

This  is  an  action  brought  in  the  above-named  county-  gage  (within 
court,  to  recover  35/.  14«.  3d,,  the  amount  of  damages  lowed),  which 
alleged  to  have  been  sustained  by  the  plaintiff,  by  rea-  ^^^  ^ 
son  of  the  defendants'  having  on  the  9th  of  October,  oneofitsser- 
1851,  received  the  plaintiff,  as  was  alleged,  as  a  passen-  not  booked  and 
ger  on  the  defendants'  raQway,  to  be  conveyed,  with  her  ^^^^J^^^n 
luggage,  from  Paddington  to  West  Drayton,  for  hire,  bye-law  which 

,  ,  provides  that 

and,  through  the  carelessness,  negligence,  and  default  of  « every  first- 
the  defendants,  as  was  alleged,  part  of  the  plaintiff's  ^ij^^^ 
l^gage  which  accompanied  the  plaintiff,  was  lost  by  the  nzibs.,  and 

"^  ,  ,      ,        every  second- 

defendants,  and  had  never  been  delivered  to  the  plaintiff,  class  passenger 

On  the  trial  of  the  cause,  it  was  proved,  that,  on  the  g^ge,  free  of 
9th  of  October  last,  the   plaintiff  had  travelled  from  jW®;  but 

*^  the  company 

Hitchin  in  Hertfordshire,  by  the  Great  Northern  Rail-  will  not  be  re- 
way,  to  London,  having  then  three  articles  of  luggage  the'oireVthe 
belonging  to  her,  consisting  of  one  large  trunk  and  two  ^^"^^ 
smaller  boxes,  directed  to  the  plaintiff's  address  at  Ux-  paid  for  accord- 
bridge;  that,  on  her  arrival  at  the  London  terminus  of  Ll»(mce  of^vi-^ 
the  Great  Northern  Railway,  she  hired  a  cab,  and  had  ^°"**  ^*  *^« 

J '  '  company  has 

the  said  three  articles  of  luggage  placed  on  the  cab ;  provided  means 
that  she,  with  the  said  luggage,  was  driven  in  the  cab,  of  luggage. 
to  the  station  of  the  defendants'  company  at  Paddington, 
arriving  there  a  little  before  12  o'clock  at  noon;  that 
she  alighted  from  the  cab,  and  called  a  porter  of  the 
defendants  to  assist  in  getting  her  said  luggage  down 
from  the  cab,  which  the  said  porter  did ;  that,  the  train 
by  which  the  plaintiff  intended  to  travel  not  starting 
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until  20  minutes  before  2,  P.  M.,  the  plaintiff  desired 
the  defendants'  porter  to  take  the  said  lu^age  into  the 
second-class  waiting-room ;  that  the  porter  took  the  said 
articles  of  luggage  into  the  waiting-room  aocordingly^ 
the  plaintiff  herself  going  there  with  the  said  luggage ; 
that  the  porter  placed  the  said  luggage  on  the  floor^  and 
left  the  room^  and  the  plaintiff  remained  in  the  room  to 
take  care  of  the  same  imtil  about  20  minutes  past  1, 
P.  M. ;  that  the  plaintiff  then  left  the  waiting-room,  and 
took  a  second-class  ticket,  from  Paddington  to  West 
Drayton,  by  the  said  train,  which  was  to  start  at  20 
minutes  before  2,  P.  M.,  and  paid  the  usual  fare  for 
such  ticket;  that  she  then  called  another  of  the  com- 
pany's porters  to  her,  and  told  him  that  she  and  her 
luggage  were  going  to  West  Drayton  by  the  said  train 
which  was  to  start  at  20  minutes  before  2,  P.  M.,  and 
desired  him  to  label  her  luggage  for  West  Drayton  by 
that  train ;  that  the  porter  then  (it  being  about  i  pest 
1,  P.  M.,)  took  the  said  three  articles  of  luggage,  and 
labelled  each  of  them  in  the  presence  of  the  plaintiff, 
who  proved  that  she  saw  them  labelled,  but  did  not  see 
for  what  place  they  were  labelled ;  that  West  Drayton 
is  one  of  the  company's  stations  on  their  said  line ;  that 
the  plaintiff  then  left  the  trunk  to  the  care  of  the  porter, 
and,  without  giving  further  directions,  or  waiting  to  see 
the  said  luggage  put  into  the  train,  got  into  one  of  the 
carriages  of  the  train  which  was  to  start  at  20  minutes 
before  2,  P.  M.,  and  the  plaintiff  proceeded  in  the  train 
to  West  Drayton ;  that,  on  the  arrival  of  the  train  at 
West  Drayton,  the  plaintiff  asked  the  guard  for  her  lug- 
gage, but  only  received  two  of  the  said  articles,  the  third 
article,  being  the  large  trunk  which  was  the  subject  of  ^ 
the   action,  not  being  found,  and  it  had  never  been   . 
delivered  to  her,  and  it  was  admitted  that  it  had  been  ^ 
stolen. 

The   company  duly  proved   the  following  bye-laws 
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irhich  it  was  agreed  should  be  considered  part  of  the 
€aBe: — 

"  The  bye-laws  of  the  Great  Western  Railway  Co. 

"1.  No  person  will  be  allowed  to  travel  upon  the 
railway  without  first  having  paid  his  fare,  and  received 
a  ticket. 

''  2.  If  any  passenger  shall  refuse  to  produce  or  deliver 
up  his  ticket  when  required  so  to  do  by  the  conductor, 
guard,  or  other  attendant  on  the  train,  he  shall  be 
chargeable  with  the  fare  for  the  entire  journey,  and  shall 
forfeit  and  pay  a  sum  not  exceeding  the  sum  of  40«. 

"8.  Every  first-class  passenger  will  be  allowed 
112  lbs.,  and  every  second-class  passenger  56  lbs.  of 
luggage  firee  of  charge;  but  the  company  will  not  be 
responsible  for  the  care  of  the  same,  unless  booked  and 
jpaidfor  accordingly.  All  surplus  of  luggage  and  mer- 
chandise of  every  description  will  be  charged  for.  The 
company's  porters  will  load  and  unload  the  luggage  at 
the  different  stations  free  of  charge.'^ 

(Allowed  by  Patteson,  J.,  July  14,  1840.) 

A  witness  proved,  that,  being  desirous  of  insuring  and 
booking  his  luggage,  he  endeavoured  to  do  so  a  few 
weeks  ago,  when  he  took  his  place,  and  asked  the  com- 
pany's servant  of  whom  he  took  his  place,  and  from 
whom  he  got  a  ticket  in  pursuance  of  which  he  travelled 
by  one  of  the  company's  trains  from  Paddington  to 
West  Drayton,  to  be  allowed  to  book  and  insure  his 
luggage;  but  the  said  servant  of  the  company  told  him 
to  give  his  luggage  to  the  porters,  and  they  woidd  take 
care  of  it.  He  accordingly  gave  the  luggage  to  one  of 
the  company's  porters,  who  labelled  it ;  and  he  left  it 
with  him,  without  any  further  direction;  and  it  was 
afterwards  safely  delivered. 

No  evidence  was  given,  on  the  part  of  the  company, 
of  any  arrangements  being  made  by  them  for  booking 
the  luggage  of  passengers;    nor    was  the   porter  who 
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labelled  the  missing  lavage  produced  as  a  witness.  The 
plaintiff  did  not  book  her  luggage^  or  any  part  of  it^  or 
pay  anything  to  the  company  in  respect  of  it. 

It  was  contended^  on  these  facts^  on  behalf  of  the 
company^  that  they  were  not  liable  for  the  lost  box,  on 
two  grounds, — first,  that  it  had  never  been  delivered  in 
fact  into  the  custody  of  the  company,  so  as  to  make 
them  liable  for  its  safe  delivery  at  West  Drayton  or  else- 
where,— secondly,  that  the  company  were  absolved  fix>m 
the  liability  by  their  bye-laws.  It  was  admitted  that  the 
company  were  not  in  any  way  protected  by  the  carrierf 
act,  11  G.  4  &  1  W.  4,  c.  68. 

The  judge  decided  that  the  defendants  were  liable,  and 
directed  a  verdict  to  be  entered  for  the  plaintiff,  with 
damages  35/.  148.  3d,,  which  was  admitted  to  be  the 
value  of  the  lost  box. 

The  question  for  the  opinion  of  the  court  was,  whether 
the  decision  of  the  judge  was  right.  K  so,  the  verdict 
was  to  stand.  If  not,  it  was  agreed  between  the  parties 
that  the  verdict  should  be  entered  for  the  defendants,  or 
a  nonsuit,  as  the  court  should  direct. 


Willes,  for  the  appellants.  There  was,  no  doubt,  some 
evidence  of  delivery  of  the  luggage  in  question  to  the  com- 
pany. But,  admitting  that,  and  every  inference  being 
drawn  from  the  facts  stated  which  could  legitimately  be 
drawn,  the  decision  ought  to  have  been  the  other  way. 
The  3rd  of  the  bye-laws  made  by  the  company  under  the 
authority  of  the  144th  section  {a)  of  their  act  of  incorpo- 


(a)  The  144th  section  enacts, 
"  that  the  said  company,  at 
some  general  or  special  general 
meeting  of  the  said  company, 
shall  have  foil  power  and  au- 
thority from  time  to  time  to 
make  such  bye-laws,  orders, 
and  rules,    as   to  them    shall 


seem  e3q)edient  for  the  good 
government  of  the  affiurs  of 
the  said  company,  and  for  re- 
gulating the  proceedings,  and  ^ 

remunerating  and   re-imbnrs 

ing  the  expenses  of  the  said  di-^ 
rectors,  and  for  the  manage — 
ment  of  the  said  undertakinicS 
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Tation^  5  &  6  W.  4,  c.  cvii,  in  terms  exempts  them  from 
Tesponsibility  for  the  care  of  passengers'  luggage,  unless 
it  is  booked  and  paid  for.  [Maule,  J.  The  facts  clearly 
shew  a  delivery  to  the  company^s  servants :  can  the  bye- 
law  have  any  effect  upon  a  plaintiff  who  is  not  shewn  to 
lave  had  any  notice  of  it  ?]  It  is  by  virtue  of  the  bye- 
law  only  that  the  company  carry  luggage :  and,  if  that 
"bye-law  is  a  good  one  within  the  144th  section,  it  is 
clearly  binding  on  the  plaintiff.(a)  [Cresswell,  J.  The 
3«i»enger  is  allowed  to  carry  a  certain  amount  of  luggage 
^thout  extra  payment.     I  presimie  the  luggage  in  ques- 


4ind  of  the  officers  and  ser- 
^vants  of  the  said  company,  in 
^  respects  whatsoever,   and 
:from  time  to  time  to  alter  or 
Tepeal  such  bye-laws,  orders, 
and  roles,  or  any  of  them,  and 
'to  make  others,  and  to  impose 
amd  inflict  sach  reasonable  fines 
amd  forfeitures  upon  aU  persons 
offending  against  the  same,  as 
"to  the  said  company  shall  seem 
^neet,  not  exceeding  the  sum 
<>f  5/.  for  any  one  offence,  sach 
^nes  and  forfeitures  to  be  le- 
^ed  and  recovered  as  any  pe- 
'3Qalty  may  by  this  act  be  levied 
«nd  recovered ;  which  said  bye- 
^ws,  orders,  and  rules,  being 
isreduoed  into  writing  under  the 
^^mmon  seal  of  the  said  com- 
jjMuiy,  shall  be  printed  and  pub- 
lished ;  and  such  bye-laws,  or- 
ders, and  rules,  except  such  as 
^hall  relate  solely  to  the  pro- 
:;^ri6tor8  or  directors  of  the  said 
^wmpany,  or  to  any  of  their 
^Dfficers  or  servants,  shall  be 
^Minted  on  boards,  and  hung 
^^ip  and  affixed  and  continued 
^n  the  front  or  other  oonspicu- 
^3U8  part  of  the  several  toll- 


houses  to  be  erected  on  the  said 
railway  and  other  buildings  or 
places  at  which  any  rates  or 
tolls  shall  be  collected  or  paid 
under  the  authority  of  this  act ; 
and  which  boards  shall  from 
time  to  time  be  renewed  as 
often  as  the  same,  or  any 
part  thereof,  shall  bo  obliter- 
ated or  destroyed;  and  tuck 
bye-law8t  orders,  and  rules  shall 
he  binding  upon  and  he  observed 
hy  all  parties,  and  shall  he  auf- 
ficieni  in  all  courts  of  law  or 
equity  to  justify  all  persons  who 
shall  act  under  the  same;  pro- 
vided that  such  bye-laws,  or- 
ders, or  rules  be  not  repugnant 
to  the  laws  of  that  part  of  the 
united  kingdom  of  Great  Bri- 
tain and  Ireland  called  Eng- 
land, or  to  any  directions  in 
this  act  contained ;  and  all  such 
bye-laws,  orders,  and  rules 
shall  be  subject  to  appeal  in 
manner  hereinafter  (s.  215) 
mentioned." 

(a)  See  Chilton  v.  2%e  Lon' 
don  and  Croydon  Sailway 
Company,  16  M.  &  W.  212. 
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tion  was  within  the  limit  allowed.]  It  may  be  so  taken. 
The  passenger  must  look  after  his  own  luggage.  \_Maule, 
J.  The  ease  states  that  ^'  no  evidence  was  given,  on  the 
part  of  the  company,  of  any  arrangements  being  made 
by  them  for  booking  the  luggage  of  passengers.^^]  That 
statement  ought  not  to  have  appeared  in  the  case :  it  is 
a  mere  statement  of  an  extra-judicial  opinion,  or  dictum, 
of  the  judge  against  whose  decision  the  appeal  is.  If 
there  was  no  office  for  payment  for  passengers'  luggage, 
the  plaintiff  should  have  proved  that  as  a  fact.  ^Mixule, 
J.  The  proper  effect  of  the  bye-law  in  question  would 
seem  to  be,  to  give  the  directors  power  to  make  contracts 
restrictive  of  the  company's  liability  :  they  do  not,  how- 
ever, seem  to  have  acted  upon  it.]  The  bye-laws  are 
expressly  made  binding  upon  all  persons,  and  sufficient 
in  all  courts  of  law  or  equity. 


T.  Jones,  contrk,  was  not  caUed  upon  by  the  court. 

Maule,  J.  It  was  a  question  of  fact  in  this  case  whe- 
ther the  contract  upon  which  the  plaint  was  founded  was 
proved,  and  whether  the  evidence  shewed  that  it  was 
broken.  There  was  a  clear  primft  facie  case  of  liability 
made  on  the  part  of  the  plaintiff :  and  it  is  enough  to  say 
that  there  is  nothing  in  the  evidence  which  made  it  com- 
pulsory on  the  judge  to  find  that  that  primft  facie  case 
was  at  all  varied  or  qualified.  If  there  was  evidence 
which  would  have  warranted  a  jury  to  find  for  the  plain- 
tiff, the  judge  was  not  bound  to  tell  them  that  there  was 
no  evidence  to  support  the  plaintiff's  case.  I  think  the 
respondent  is  entitled  to  the  judgment  of  this  court. 

The  rest  of  the  court  concurring. 

Appeal  dismissed,  with  costs. 


END    OF    EASTER    VACATION. 
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Dos  d.  BoBEBTON  V.  Gardiner. 

y^  June  12. 

1  HIS  was  an  action  of  gectment  for  the  recovery  of  a.,  hdng  sdied 
9in  undivided   moiety  of  certain  lands  and  premises  ^J^f^rtiST* 
»tuate  in  tlie  parish  of  Manchester^  in  the  county  of  }^^*  ^^^  B*» 

^.^  bdng  seUed  for 

Jjancaster.  Ufe  of  the  other 

On  the  trial  before  Cresswell,  J.,  at  the  last  Spring  ,™t^^6,*by^ii. 
^Bsjges  at  LrrerpooL  a  verdict  was  found  for  the  lessor  denture,,  redt- 

.  ing  that  they 

^)f  the  plaintiff,  with  nominal  damages,  subject  to  the  were  entitled 
^opinion  of  this  court  upon  the  following  case : —  i^^*^. 

mon,  and  that 
thev  had  agreed 
"^o  gnnt  a  perpeimiU  lease  thereof  to  C,  his  heirs,  &c^ — granted,  demised,  &c.  the  same 
"Mo  C.y  "  hisheiFS,  executors,  administrators,  and  assigns,  for  ever,"  to  hold  from  a  day  then 
'^Mflt  onto  and  to  the  use  of  C,  "his  heirs,  executors,  administrators,  and  sf  signs,  for  ever ;" 
:^rWJing  and  paying  therefor  yearly  and  every  year  to  A.  and  B.,  their  hear*,  &c.,  the  dear 
^euH  rent  or  sum  of  1202.,  half-yearly,  &c  The  deed  contained  all  the  covenants  usually 
"WooDa  in  an  ordinary  lease : — 

Hf4d,  that,  in  the  ahsence  of  proof,  that,  at  the  date  of  the  deed,  the  premises  were  in 
"^he  oceopaiioii  of  tenants,  so  that  a  reversion  only  could  pass,  and  tiie  expressed  intention 
'^sf  the  paitifls  preduding  the  court  from  presuming  that  there  had  heen  hvery  of  seisin, — 
^^^iie  deed  could  not  operate  as  a  conveyance  of  the  roe,  sulject  to  a  refU-char^e,  hut  created 
^3iily  A  tenaiu^  ftom  year  to  year. 

y2 
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1852.  The  lands  of  which  the  undmded  moiety  was  sought 

^^^         to  be  recovered,  formerly  belonged  to  a  Mrs.  Catherine 

''•  Heath,  widow,  who  by  her  will,  dated  the  2l8t  of  May, 

XvOBEBTOM^ 

V,  1772,  devised  them  to  her  daughter  Mary  Heath,  and 

her  other  daughter  Hannah  Boberton,  wife  of  William 
Roberton,  Esq.,  and  their  heirs,  for  ever,  as  tenants  in 
common. 

Mrs.  Catherine  Heath  died  in  the  year  1780. 

On  the  23rd  of  August,  1781,  an  indenture  was  exe- 
cuted between  the  said  William  Boberton  and  Hannah 
his  wife  of  the  one  part,  and  one  Daniel  Whittaker  of 
the  other  part,  whereby  the  said  William  Boberton  and 
Hannah  his  wife  covenanted  that  they  would,  at  the 
then  next  or  some  other  subsequent  assize  to  be  holden 
for  the  county  palatine  of  Lancaster,  acknowledge  and 
levy  &c.  one  or  more  fine  or  fines  sur  conusance  de  droit 
come  ceo  &c.,  with  proclamations,  unto  the  said  Daniel 
Whittaker  and  his  heirs,  of  the  undivided  moiety  or  equal 
half  part  of,  amongst  others,  the  lands  devised  by  Mn. 
Heath  above  mentioned :  and  it  was  thereby  declared 
that  such  fine  or  fines  should  enure  to  and  for  the  use 
and  behoof  of  such  person  and  persons,  and  for  sudi 
estate  and  estates,  intents,  and  purposes  as  the  said  Wil- 
liam Boberton  and  Hannah  his  wife,  or  as  the  said 
Hannah  alone,  without  the  said  William  Boberton,  her 
husband,  notwithstanding  her  coverture,  should,  in  audi 
manner  as  was  therein  contained,  limit  or  appoint :  and, 
in  default  of  such  limitation  or  appointment,  to  the  use 
and  behoof  of  the  said  William  Boberton  and  Hannah 
his  wife,  for  their  joint  lives  and  the  life  of  the  survivor 
of  them ;  and,  from  and  after  the  decease  of  the 
of  them,  to  the  use  and  behoof  of  the  right  heiia  of  th* 
said  Hannah  Boberton  for  ever. 

A  fine  was  shortly  afterwards,  in  the  same  year, 
accordingly.  In  February,  1801,  Hannah  Boberton 
without  having   executed    any  of  the  powers   ai 
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aboye-mentioned  deed^  leaving  her  husband  surviving.        1852. 
On  the  2nd  of  April,  1802,  her  son  and  heir,  Archibald  ^^^ 

Hamilton  Boberlon,  died.     He  left  two  daughters  sur-      _    <'• 
viving, — Mary,  the  lessor  of  the  plaintiff,  bom  on  the  v. 

20th  of  September,  1798,  and  Emily,  bom  on  the  25th     Q^^^«*»- 
of  April,  1801. 

On  the  1st  of  May,  1801,  by  indenture  between  Mary 
Heath,  above  mentioned,  and  the  said  William  Rober- 
ton,  of  the  one  part,  and  James  Rothwell  of  the  other 
part,  the  said  Mary  Heath  and  William  Roberton  de- 
mised to  the  said  James  Rothwell  a  warehouse,  with  the 
appurtenances,  part  of  the  said  premises  so  devised  by 
Catherine  Heath,  and  then  in  the  possession  of  the  said 
James  Rothwell,  for  the  term  of  eleven  years  from  the 
24th  of  June  then  next. 

On  the  8th  of  February,  1805,  by  indenture  between  indenture  of 
Mary  Heath,  above  mentioned,  and  the  said  William  ^®^-  ^  ^^^* 
Boberton,  of  the  one  part,  and  James  Heath  of  the  other 
part,— reciting  that  the  said  Mary  Heath  and  William 
Boberton,  by  virtue  of  the  last  will  and  testament  of 
Catherine  Heath,  widow,  deceased,  late  mother  of  the 
said  Mary  Heath,  and  of  Hannah  Roberton,  late  wife 
of  the  said  William  Roberton,  were  entitled,  as  tenants 
in  common,  amongst  other  things,  to  the  hereditaments 
and  premises  hereinafter  mentioned,  and  that  the  said 
Mary  Heath  and  William  Roberton  had  agreed  to  grant 
a  perpetual  lease  thereof  to  the  said  Jamas  Heath,  his 
heirs,  executors,  administrators,  and  assigns,  in  manner 
thereinafter  mentioned, — it  was  witnessed,  that,  in  pur- 
suance  of  the  said  agreement,  and  for  and  in  considera- 
tion of  the  clear  yearly  rent,  covenants,  and  agreements 
thereinafter  mentioned  and  reserved,  and  on  the  part  and 
behalf  of  the  said  James  Heath,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  to  be  paid  and  performed,  they 
the  said  Mary  Heath  and  William  Roberton,  according 
to  their  several  and  respective  estates,  rights,  and  inte- 
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1852.  rests  in  the  hereditaments  and  fseaaam  HMninafter 

Dob  mentioned,  granted,  demAted,  leated.  Met,  amd  to  fsBrm 

^'  let  unto  the  said  James  Heath,  his  heirs,  eseewtors,  ad- 

K  OBERTO V 

V,  ministrators,  and  assigns,  for  ever,  the  said  lands  derised 

Oabdikbb. 


by  the  said  Catherine  Heath,  described  to  be  in  the 
spective  tenures  or  occapation  of  William  Nabbj  James 
Bothwell,  Hardwick  Taylor,  Hnghes  Giles  Chatterton, 
Robert  Jackson,  and  others,  to  hold  from  the  26th  of 
December  then  last  past,  unto  and  to  the  use  of  the  said 
James  Heath,  his  heirs,  executors,  adndmstrators,  smd 
assigns  for  ever, — yielding  and  paying  therefbr  yearly 
and  every  year  unto  the  said  Mary  Heath  and  Wil- 
liam Boberton,  their  heirs,  executors,  administralorB, 
and  assigns,  for  ever,  as  tenants  in  common  as  afore- 
said, the  clear  yearly  rent  or  sum  of  120L  half-yeailyj  on 
every  24th  of  June  and  25th  of  December,  with  a  psoviso 
for  re-entry  on  non-payment  of  the  said  rent  for  twenty- 
one  days,  and  no  sufficient  distress  being  on  the  pro- 
mises. The  indenture  contained  a  covenant  by  the  said 
James  Heath  with  the  said  Mary  Heath  and  William 
Koberton,  their  heirs,  &c.,  for  payment  of  the  said  rent, 
also  of  all  chief  or  quit-rents;  also  a  covenant  to  pay  all 
taxes  except  property-tax ;  also  a  covenant  to  maintain 
and  keep  the  premises  in  good  and  sufficient  tenantaUe 
repair  at  all  times  during  the  continuance  and  validity 
of  the  lease ;  also  a  covenant  to  keep  the  premises  in- 
sured from  fire,  not  to  assign,  &c.  Sec. 

A  memorandum  was  indorsed  on  this  deed,  signed  by 
the  said  Mary  Heath  and  William  Roberton,  consenting 
and  agreeing  that  the  said  James  Heath,  his  heirs,  exe- 
cutors, administrators,  or  assigns,  might,  at  their  will 
and  pleasure,  assign  the  said  lease  and  premises  to  any 
person  or  persons  whomsoever. 

On  the  25th  of  February,  1812,  the  said  William  Bo- 
berton died. 

In  December,  1813,  the  said  Mary  Heath  died,  devis 
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ing  her  property  to  the  lessor  of  the  plaintiff^  Marj^  and        1852. 
her  sister  Emily.    Emily  died  unmarried^  in  1836.  ^^ 

In  1825^  James  Heath,  the  lessee,  died,  and  was  sue-  ^' 

ceeded  by  his  son  and  heir-at-law,  Ashton  Marler  Heath,  «. 

who  afterwards,  on  the  9th  of  May,  1840,  deposited  the  G^m>»»- 
said  deed  of  the  8th  of  February,  1805,  and  his  other 
deeds  and  writings  relating  to  the  said  premises,  with 
the  defisndants,  by  way  of  equitable  mortgage,  for  mo- 
neys advanced  by  them  to  him  exceeding  the  value  of 
the  said  premises,  without  any  notice  to  them,  at  the 
time  of  such  advanced  and  deposit,  of  the  title  of  the 
lessor  of  the  plaintiff. 

The  said  Ashton  Marler  Heath  afterwards  becoming 
bankrupt,  he,  together  with  his  assignees,  on  the  2nd  of 
December,  1848,  conveyed  the  lands  to  the  defendants, 
in  fee,  for  value,  in  part  satisfaction  of  the  said  advances 
then  remaining  unpaid.  They  had  notice  of  the  title  of 
Hhe  lessor  of  the  plaintiff  before  they  took  such  convey- 
ance. 

The  lessor  of  the  plaintiff  afterwards  gave  notice  to 
quit,  as  to  the  moiety  in  question. 

The  mother  of  the  lessor  of  the  plaintiff, — who  had 
been  examined  on  interrogatories, — stated  in  her  exam- 
ination, that  her  daughters,  Mary  (the  lessor)  and  Emily, 
received  120/.  a  year  from  the  property  the  undivided 
half  part  of  which  was  sought  to  be  recovered,  fix)m  the 
time  of  their  respectively  coming  of  age  up  to  the  death 
of  the  said  Emily,  and  that,  since  her  death,  the  same 
sum  had  been  received  by  or  on  behalf  of  the  said  Mary 
npl^to  Christmas,  1850;  that  she,  the  mother,  first  re- 
ceived the  rent  herself  of  one  undivided  moiety  of  the 
property,  amounting  to  60/.,  in  the  year  1812,  on  behalf 
of  her  said  two  daughters,  who  were  then  minors,  and 
oontinaed  to  receive  it  during  their  minorities ;  that  the 
first  half-year's  rent  became  due  at  Midsummer,  1812, 
and  that  she,  the  mother,  received  it  in  right  of  her 
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1852.  daughters,  as  co-heiresses  of  their  father,  the  said  Archi- 
^^  bald  Hamilton  Roberton,  and,  on  the  death  of  the  said 
''•  Mary  Heath,  which  happened  in  December,  1813,  she, 

V.  the  mother,  received  the  rent  of  the  other  moiety  of 

the  property,  amounting  to  60/.,  for  her  said  daughters, 
as  devisees  of  the  said  Mary  Heath,  during  their  mino- 
rities,— the  first  payment  of  such  rent  of  that  moiety 
being  due  at  Christmas,  1813;  that  the  rents  of  both 
moieties  were  paid  by  James  Heath  up  to  the  time  of  his 
death,  and,  since  his  death,  which  happened  in  the  year 
1825,  they  were  paid  by  his  son,  Ashton  Marler  Heath, 
up  to  Christmas,  1847 ;  that  the  rents  accrued  since  that 
time  had  been  paid  by  the  defendant  up  to  Christmas, 
1850 ;  that  the  rents  became  due  half-yearly,  at  Christ- 
mas and  Midsummer;  and  that  the  amount,  for  both 
moieties,  had  been  120/.  a  year. 

[The  case  then  set  but'  a  long  correspondence  betwe^i 
the  lessor  of  the  plaintiff  and  Ashton  Marler  Heath,  and 
receipts  signed  by  the  lessor  fdr  the  rent  of  the  premises 
comprised  in  the  deed  of  the  8th  of  February,  1805. 
The  view,  however,  which  the  court  took  renders  it  un- 
necessary to  refer  to  them.] 

The  counsel  for  the  defendant  contended  that  the 
lessor  of  the  plaintiff  was  barred  by  the  statute  of  limit- 
ations. 

It  was  agreed  that  the  court  should  draw  any  infer- 
ences which  a  jury  ought  to  draw. 

The  question  for  the  opinion  of  the  court,  was, — 
whether  the  lessor  of  the  plaintiff  was  barred  by  the  sta- 
tute of  limitations.  If  not,  the  verdict  was  to  stand : 
but,  if  the  court  should  be  of  opinion  that  she  was  so 
barred,  a  nonsuit  was  to  be  entered. 

Cowling  (with  whom  was  Knotvlea),  for  the  lessor  of 
the  plaintiff.  The  lessor  of  the  plaintiff  is  not  barred  by 
the  statute  of  limitations,  and  consequently  she  is  en— 


Gabdikxb. 


16  VICTOBIA.  325 

titled  to  reoover  in  this  ejectment.    In  discussing  this        1852. 
qaestion^  it  will  not  be  necessary  to  take  up  the  title  j^^^j 

earlier  than  the  8th  of  February,  1805.     It  appears  that      _    ^- 
the  land  a  portion  of  which  is  now  in  question  formerly  v. 

belonged  to  Catherine  Heath,  who  devised  it  to  her  two 
daughters,  Mary  Heath  and  Hannah  Roberton.     Han- 
nah Roberton  and  her  husband,  in  August,  1781,  cove- 
nanted to  levy  a  fine  of  the  moiety  now  sought  to  be 
lecovered,  to  the  use  of  themselves  for  their  joint  lives 
and  the  life  of  the  survivor,  remainder  to  the  right  heirs 
of  Hannah  for  ever.     The  fine  was  levied  shortly  after- 
wards.    Thus,  Mary  Heath  became  seised  of  one  moiety' 
of  the  property  in  fee;  and,  as  to  the  other  moiety, 
Boberton  and  wife  became  tenants  for  life,  with  remain- 
der  to  Hannah  Roberton  in  fee.     Hannah  died  in  1801 ; 
and  her  son  and  heir  died  in  1802,  leaving  two  daugh- 
ters,— Mary  (the  lessor  of  the  plaintiflT)  and  Emily  (now 
deceased.)     At  the  time,  therefore,  of  the  execution  of 
the  deed  of  the  8th  of  February,  1805,  Mary  Heath  was 
Beised  in  fee  of  one  moiety,  and  William  Roberton  was 
seised  for  life  of  the  other  moiety,  the  reversion  in  that 
noiety  being  in  the  lessor  of  the  plaintiff  and  her  sister 
Sinily.      On  the  8th  of  February,  1805,  Mary  Heath 
and  William  Roberton  made  what  is  termed  a  perpetual 
lease  of  the  moiety  in  question  to  James  Heath.     Wil- 
liam Roberton  died  in  1812  :  and  Mary  Heath  died  in 
1813,  having  devised  her  moiety  to  the  lessor  of  the 
plaintiff  and  Emily.     Upon  the  death  of  William  Ro- 
l)erton,  therefore,  the  lessor  of  the  plaintiff .  and  her 
aister  Emily  became  entitled  to,  and,  as  the  case  finds, 
actually  received,  a  moiety  of  the  rent  reserved  by  the 
lease  of  the  8th  of  February,  1805 ;  and,  upon  the  death 
of  Mary  Heath,  they  became  entitled  to,  and  received, 
t;he  whole  rent  of  120/.  per  annum.     The  question  pre- 
sented for  the  opinion  of  the  court  depends  upon  the 
construction  of  three  sections  of  the  statute  3  &  4  W.  4, 
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1852.        c.  27.     It  is  submitted  that  the  lessor  of  the  plaintiff  is 
002         not  barred^  for  two  reasons^ — ^first^  because  there  has 
''-  been  a  sufScient  perception  of  the  rents  and  profits  to 

V.  prevent  the  operation  of  the  statute^ — secondly,  because 

there  has  been  such  an  acknowledgment  of  title  bjr  the 
tenant  as  to  take  the  case  out  of  the  statute.  The  2nd 
section  of  the  statute  enacts^  ''that^  after  the  81st  of 
December,  1838,  no  person  shall  make  an  entry  or  dis- 
tress, or  bring  an  action,  to  recover  any  land  or  rent, 
but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  sudi 
action,  shall  have  first  accrued  to  some  person  through 
whom  he  claims ;  or,  if  such  right  shall  not  have  accmed 
to  any  person  through  whom  he  claims,  then  within 
twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall 
have  first  accrued  to  the  person  making  or  bringing  tiie 
same/'  The  3rd  section  explains  the  meaning  of  "  right 
of  action  first  accruing/'  It  enacts, ''  that,  in  the  coat- 
struction  of  this  act,  the  right  to  make  an  entry  or  dis^ 
tress,  or  to  bring  an  action,  to  recover  any  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  such  time  as 
hereinafter  is  mentioned,  that  is  to  say, — ^when  the  per- 
son claiming  such  land  or  rent,  or  some  person  throng 
whom  he  claims,  shall,  in  respect  of  the  estate  or  interest 
claimed,  have  been  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall, 
while  entitled  thereto,  have  been  dispossessed,  or  have 
discontinued  such  possession  or  receipt,  then  such  ri^t 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the 
last  time  at  which  any  such  profits  or  rent  were  or  was 
so  received ; — and,  when  the  person  claimii^  such  land 
or  rent,  shall  claim  the  estate  or  interest  of  some  de- 
ceased person  who  shall  have  continued  in  such  posses- 
sion or  receipt  in  respect  of  the  same  estate  or  interest 
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until  the  time  of  his  deaths  and  shall  have  been  the  last        1862. 
person  entiUed  to  such  estate  or  interest  who  shall  have  j^^Jj 

been  in  such  possession  or  receipt,  then  such  right  shall     ^    ^* 
be  deemed  to  have  first  accrued  at  the  time  of  such  v. 

death ; — and^  when  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  possession^ 
granted^  appointed,  or  otherwise  assured  by  any  instru- 
ment (other  than  a  will)  to  him,  or  some  person  through 
whom  he  claims,  by  a  person  being  in  respect  of  the 
same  estate  or  interest  in  the  possession  or  receipt  of  the 
profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no 
person  entitled  under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom 
he  claims,  became  entitled  to  such  possession  or  receipt 
by  virtue  of  such  instrument ;— and,  when  the  estate  or 
interest  claimed  shall  have  been  an  estate  or  interest  in 
reversion  or  remainder,  or  other  future  estate  or  interest, 
and  no  person  shall  have  obtained  the  possession  or  re- 
ceipt of  the  profits  of  such  land  or  the  receipt  of  such 
rent  in  respect  of  such  estate  or  interest,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  such  estate  or  interest  became  an  estate  or  inte- 
rest in  possession; — and,  when  the  person  claiming  such 
land  or  rent,  or  the  person  through  whom  he  claims, 
shall  have  become  entitled  by  reason  of  any  forfeiture  or 
breach  of  condition,  then  such  right  shall  be  deemed  to 
have  first  accrued  when  such  forfeiture  was  incurred,  or 
such  condition  was  broken.'^  The  35th  section  explains 
what  are  ^'  profits  of  the  land :"  it  enacts  "  that  the  re- 
ceipt of  the  rent  payable  by  any  tenant  firom  year  to 
year,  or  other  lessee,  shall,  as  against  such  lessee,  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  be 
deemed  to  be  the  receipt  of  the  profits  of  the  land,  for 
the  purposes  of  this  act.'^    The  rent  reserved  by  the 
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1852.        lease  of  the  8th  of  February^  1806,  having  been  duly 

^^ paid  from  that  time  to  the  present^  there  has  been  a 

<'•  tenancy  from  year  to  year  created  by  that  lease  (though 

V,  a  void  lease,  as  to  the  moiety  of  the  lands  now  in  ques- 

tion^ upon  the  death  of  the  tenant  for  life),  and  a  receipt 
of  the  rent  within  the  meaning  of  the  35th  section.  The 
reservation,  though  of  a  joint  rent,  is  in  truth  a  reservar 
tion  of  several  rents  in  respect  of  each  moiety :  Litt.  § 
814 ;  Co.  Litt.  197.  a., — "  Albeit  the  reservation  of  rents 
severable  be  in  joint- words,  yet,  in  respect  of  the  several 
reversions,  the  law  maketh  thereof  a  severance.''  Bac. 
Abr.  Joint-Tenants  (K).  The  case,  indeed,  shews  that 
this  has  been  treated  as  a  reservation  of  several  rents. 
It  is  hardly  necessary  to  cite  cases  for  the  purpose  of 
shewing,  that,  where  there  has  been  a  holding  under  a 
void  lease,  and  a  payment  of  rent,  a  tenancy  from  year 
to  year  is  created.  The  cases  upon  the  subject  are  col- 
lected in  Doe  d.  Brammall  v.  CoUinge,  antfe.  Vol.  YII,  p. 
939.  The  receipt  by  the  reversioners  of  the  exact  rent 
reserved  by  the  lease,  clearly  could  not  operate  as  a 
confirmation  of  it.  This  was  distinctly  decided  in  Doe 
d.  Martin  v.  fVatts,  7  T.  R.  83.  (o) 

Tomlinson  (with  whom  was  /.  Thompson),  oontriL 
The  claim  of  the  lessor  of  the  plaintiff  is  barred  by  the 
statute  of  limitations.  At  the  time  of  the  making  of  the 
deed  ofthe  8th  of  February,  1805,  William  Robertonwas 
tenant  for  life  of  the  one  moiety  of  the  land,  and  there 
was  a  vested  remainder  in  fee-simple  in  the  two  grand- 
daughters :  therefore,  the  deed  is  a  conv^ance  made  by 
a  tenant  in  fee-simple  of  one  undivided  moiety^  and  by 
a  tenant  for  life  of  the  other.  It  is  submitted  that  it 
operates  an  absolute  conveyance  of  the  fee-simple,  creat- 
ing a  distinct  rent-charge  in  perpetuity.     At  this  dis< 

(a)  The  argument  on  the  second  point  is  omitted,  for  the 
before  stated. 


^ 
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tance  of  time^  the  court  will  presume  that  livery  of  seisin        1852. 
was  given,  or  that  the  parties  had  only  a  reversion.     In  ^^     ~ 

Rees  d.  Chamberlain  v.  Lloyd,  Wightwick,  123,  it  was  <'• 

held  that  livery  of  seisin  may  be  presumed  after  twenty  r. 

years'  possession.  And  that  doctrine  was  recognised 
and  acted  upon  in  Doe  d.  Wilkins  v.  The  Marquis  of 
Cleveland,  9  B.  &  C.  864,  4  M.  &  R.  666,  and  Doe  d. 
Lewis  V.  Davies,  2  M.  &  W.  503.  If  that  be  the  legal 
effect  of  the  deed,  there  is  no  reversion  left.  The  rent 
is  divided  from  the  land,  and  the  two  are  made  distinct 
estates.  The  court,  being  at  liberty  to  draw  inferences 
of  fiaict,  as  a  jury  might,  may  assume  that  the  premises 
were  in  the  occupation  of  tenants ;  more  especially  as 
the  deed  so  recites;  and  in  that  case  it  could  only  ope- 
rate as  a  grant  of  the  reversion  :  so  that,  qu&cunque  viA, 
the  fee  passed.  It  may  be  said  that  the  covenant  not  to 
assign  is  inconsistent  with  this  view :  but  such  a  condi- 
tion in  a  grant  of  the  fee  is  void.  Littleton  says,  §  360, 
— "  If  a  feofiment  be  made  upon  this  condition,  that  the 
feoffee  shall  not  alien  the  land  to  any,  this  condition  is 
void,  because,  when  a  man  is  infeoffed  of  lands  or  tene- 
ments, he  hath  power  to  alien  them  to  any  person  by 
the  law :  for,  if  such  a  condition  should  be  good,  then 
the  condition  should  oust  him  of  all  the  power  which  the 
law  gives  him,  which  should  be  against  reason,  and 
therefore  such  a  condition  is  void.''  Lord  Coke,  in  com- 
menting upon  this  section,  says, — Co.  Litt.  223.  a., — 
"  And  the  like  law  is  of  a  devise  in  fee  upon  condition 
that  the  devisee  shall  not  alien ;  the  condition  is  void : 
and  so  it  is  of  a  grant,  release,  coufirmation,  or  any  other 
conveyance  whereby  a  fee-simple  doth  pass.  For,  it  is 
absurd  and  repugnant  to  reason  that  he  that  hath  no  pos- 
sibility to  have  the  land  revert  to  him,  should  restrain  his 
feoffee  in  fee-simple  of  all  his  power  to  alien.  And  so  it  is 
if  a  man  be  possessed  of  a  lease  for  years,  or  of  a  horse,  or 
of  any  other  chattel  real  or  personal,  and  give  or  sell  his 
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1852.        whole  interest  or  property  therein  upon  condition  that  the 
'      "^^         donee  or  vendee  shall  not  alien  the  same^  the  same  is  void, 
'^  hecause  his  whole  interest  and  property  is  out  of  him^  BO  as 

V.  he  hath  no  possibility  of  a  reverter,  and  it  is  against  trade 

and  traffic  and  bargaining  and  contracting  between  man 
and  man :  and  it  is  within  the  reason  of  our  author  that 
it  should  ouster  him  of  all  power  given  to  him/'  [Maule, 
J.  It  may  be  that  a  thing  may  operate  as  a  covenant 
where  it  cannot  operate  as  a  condition.  The  argument 
on  the  other  side,  is,  that  the  existence  of  such  a  cove- 
nant is  inconsistent  with  the  presumption  that  a  fee  was 
intended  to  pass.  The  object  no  doubt  was,  to  protect 
the  party's  interest  in  the  rent-charge.]  The  deed,  it  is 
submitted,  operated  as  a  feoffinent.  Littleton,  §  214, 
says, — ^^  If  a  man  will  give  lands  or  tenements  to  ano- 
ther in  thotaile,  yielding  to  him  certain  rent  by  the  year, 
he  of  common  right  may  distrain  for  the  rent  behind, 
though  that  such  gift  was  made  without  deed,  because 
that  such  rent  is  rent-service.  In  the  same  manner  it 
is,  if  a  lease  be  made  to  a  man  for  life,  or  the  life  of 
another,  rendering  to  the  lessor  certain  rent,  or  for  term 
of  years,  rendering  rent.'*  Again,  §  215, — '*  But,  in 
such  case,  where  a  man  upon  such  a  gift  or  lease  will 
reserve  to  him  a  rent-service,  it  behoveth  that  the  rever- 
sion of  the  lands  and  tenements  be  in  the  donor  or  les- 
sor :  for,  if  a  man  will  make  a  feoffinent  in  fee,  or  will 
give  lands  in  tail,  the  remainder  over  in  fee-simple, 
without  deed,  reserving  to  him  a  certain  rent,  this  re- 
servation is  void,  for  that  no  reversion  remains  in  the 
donor,  and  such  tenant  holds  his  land  immediately  of  the 
lord  of  whom  his  donor  held,  &c.''  "  But,  if  a  man  (§ 
217),  by  deed  indented,  at  this  day,  maketh  such  a  gift 
in  fee-taile,  the  remainder  over  in  fee ;  or  a  lease  for 
life,  the  remainder  over  in  fee ;  ox  a  feoffment  infee;  and 
by  the  same  indenture  he  reserveth  to  him  and  to  his 
heirs  a  certain  rent,  and  that,  if  the  rent  be  behind,  it 
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ahall  be  lawful  for  him  and  his  heirs  to  distrain,  &;c.,        1852. 
such  a  rent  is  a  reni-charge ;  because  such  lands  or  tene-  ^^ 

ments  are  charged  with  such  distress  by  force  of  the  ^ 

writing  only,  and  not  of  common  right.     And  if  such  a  «. 

man,  upon  a  deed  indented,  reserve  to  him  and  to  his 
heirs,  a  certain  rent,  without  any  such  clause  put  in  the 
deed,  that  he  may  distraine,  then  such  rent  is  rent-seek ; 
for  that  he  cannot  come  to  have  the  rent,  if  it  be  denied, 
by  way  of  distress;  and  if  in  this  case  he  were  never 
seised  of  the  rent,  he  is  without  remedy.^'  There  is  no 
foundation  for  supposing  a  tenancy  from  year  to  year 
created  in  this  case.  A  marked  distinction  is  made 
throughout  the  statute  8  &  4  W.  4,  c.  27,  between '^pro- 
fits of  the  land ''  and  '^  rent.**'  The  term  *^  rent  ^^  is  used 
in  different  senses  in  various  parts  of  the  act :  but,  in 
the  first  five  sections,  it  is  used  as  contradistinguished 
from  ''  profits  of  the  land :  ^'  see  the  judgment  of  Lord 
Denman,  in  Doe  d.  AngeU  v.  Angell,  9  Q.  B.  855,  856. 
The  lessor  of  the  plaintiff  here  has  a  perfectly  good  title 
to  a  rent-charge;  but  she  clearly  is  not  entitled  to  the 
rents  and  profits  of  the  land,  within  the  meaning  of  the 
statute,  as  there  explained.  Where  there  is  a  tenancy 
from  year  to  year,  rent  is  paid  as  an  acknowledgment  of 
the  title  to  the  land.  Here,  it  has  not  been  so  paid  :  all 
parties  assumed  it  to  be  a  payment  under  the  deed. 

Cowling,  in  reply.  The  argument  resolves  itself  into 
two  points, — ^first,  what  is  the  proper  construction  of  the 
deed  of  the  8th  of  February,  1 805, — secondly,  what  has 
been  the  subsequent  conduct  of  the  parties.  Taking  the 
second  point  first, — there  has  been  a  taking  of  the  profits 
by  the  lessor  of  the  plaintiff  and  her  sister  since  the  death 
of  William  Boberton.  Whatever  the  legal  construction 
of  the  deed,  the  parties  have  acted  as  if  it  was  a  legal  de- 
mise of  the  land :  the  rent  was  received  as  rent  in  the 
ordinary  way.    The  deed  purports  to  be  an  ordinary 
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1852.        lease^  and  it  is  in  every  respect  an  ordinary  lease^  aaye 
^^         that  it  purports  to  grant  the  land  for  ever.     It  does  not 
^-  profess  to  grant  a  rent-charge :  the  words  of  the  red- 

9.  dendum  are  words  of  reservation^  not  of  grant ;  and  the 

covenant  is,  to  pay  the  rent  reserved  for  the  enjoyment 
of  the  land.  See  the  form  of  a  release  in  fee^  in  consi- 
deration of  a  perpetual  rent-chai^,  9  Jarman's  Prece- 
dents in  Conveyancing,  p.  518.  IMaule,  J.  Black- 
stone  says, — 2  Bl.  Comm.  42, — "A  rent-chai^  is, 
where  the  owner  of  the  rent  hath  no  further  interest  or 
reversion  expectant  in  the  land ;  a8>  where  a  man  by 
deed  maketh  over  to  others  his  whole  estate  in  fee-sim^ 
pie,  with  a  certain  rent  payable  thereout,  and  adds  to  the 
deed  a  covenant  or  clause  of  distress,  that,  if  the  rent  be 
arrere  or  behind,  it  shall  be  lawful  to  distrain  for  the 
same.  In  this  case,  the  land  is  liable  to  the  distress, 
not  of  common  right,  but  by  virtue  of  the  daose  in  the 
deed ;  and  therefore  it  is  called  a  renUcharge,  because 
in  this  manner  the  land  is  charged  with  a  distress  for 
payment  of  it.^'  He  seems  to  contemplate  just  such  an 
instrument  as  this.]  This  is  an  ordinary  reservation  of 
rent :  where  it  is  intended  to  create  a  "  rent-chai^," 
the  words  used  in  the  deed  always  are,  "  annual  sum  or 
rent- charge."  [Jervis,  C.  J.  Suppose  the  court  will 
presume  livery  of  seisin  here,  or  that  the  premises  were 
full  at  the  time  of  the  grant,  so  that  a  reversion  only 
could  be  granted,  what  would  be  the  effect  of  the  deed?] 
William  Roberton  having  a  life  estate  only,  the  rent- 
charge,  as  to  a  moiety,  died  with  him :  and  the  subse- 
quent payments  made  under  an  impression  that  the 
rent-charge  was  stiU  existing,  could  only  have  the  eflfect 
of  creating  a  tenancy  Arom  year  to  year.  A  rent-chai^ 
can  only  be  created  by  express  grant,  not  by  estoppel. 

Cur.  adv.  vuU, 

Jrrvis,   C.  J.,  now  delivered  the  judgment  of  the 
court. 
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It  will  not  be  necessary  to  decide  some  of  tbe  ques-        1852. 
tions  which  were  raised  upon  the  argument  of  this  case,  ^^^ 

because  we  are  of  opinion,  that,  under  the  circumstances,  ^* 

tvOBttBXOll 

we  ought  not  to  make  the  presumptions  which  are  ne-  v. 

oessary  to  raise  those  questions. 

In  the  course  of  the  argument,  Mr.  Cowling  described 
the  instrument  of  the  8th  of  February,  1805,  as  a  per- 
petual lease;  whereas,  Mr.  Tomlinson  contended  that  it 
operated  as  a  conveyance  in  fee  of  the  land,  with  the 
creation  of  a  rent-charge. 

K  it  had  been  proved  that  the  premises  were  in  the 
occupation  of  tenants  when  the  instrument  was  executed, 
or  if  we  were  to  presume  livery  of  seisin,  it  would  ope- 
rate as  a  conveyance  in  fee :  but,  as  there  is  no  evidence 
that  the  premises  were  in  the  occupation  of  tenants  (the 
description  of  the  premises  not  being  evidence  against  the 
lessor  of  the  plaintiff,  who  was  not  party  or  privy  to  the 
instrument),  if  we  do  not  presume  livery  of  seisin,  then, 
as  the  instrument  cannot  operate  as  a  perpetual  lease, 
the  premises  must  have  been  held  upon  a  tenancy  from 
year  to  year,  upon  the  terms  contained  in  that  instru- 
ment. An  examination  of  the  instrument  shews  that 
the  parties  intended  it  to  operate  as  a  perpetual  lease ; 
but,  as  it  cannot  legally  have  that  operation,  we  must 
either  presume  that  the  premises  have  been  held  upon  a 
yearly  tenancy,  upon  the  terms  contained  in  the  instru- 
ment,  or  we  muBt  presume  livery  of  8ei8m,-an  act  in- 
oonsistent  with  the  expressed  intention  of  the  parties, 
-»so  as  to  convert  the  instrument  into  a  conveyance  in 
fee. 

Were  it  necessary  to  presume  livery  of  seisin,  in  order 
to  aoeonnt  for  the  possession  under  the  iustrument,  the 
authorities  shew  that  we  ought  to  make  that  presump- 
tion. But  it  is  not  necessary  to  do  so.  The  case  shews 
that  the  rent  has  been  paid  regularly  to  the  lessors  and 
their  successors;  and  it  is  more  consistent  with  the  acts 
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1852.        of  the  parties  to  presume  that  the  relation  of  landlord 

^^         and  tenant  subsisted  between  them,  than  to  presume 

_    *^'  livery  of  seisin,  which  was  inconsistent  with  their  inten- 

BOBSBTON  .11. 

V.  tion  when  the  mstrumentwas  executed. 

ABDDTiB.         j^  ^j^g  ^^^  ^£  ^j^^  ^^^^^  ^j^^  lessor  of  the  plaintiff  has 

been  continuously  in  the  receipt  of  the  rents  and  profits 
of  the  estate^  and  the  st-atute  of  limitations  is  no  bar. 

Our  judgment  must  be  for  the  lessor  of  the  plain- 
tiff. 

Judgment  for  the  lessor  of  the  plaintiff. 


jil-    g  Ex  parte  Lydia  Sparrow. 

An  affidavit  to    Q^  ffj^  YES  moved  for  an  order  under  the  8  ft  4  W.  4, 

found  a  motion  ^ 

under  the3&4  c.  74,  s.  91,  to  enable  Mrs.  Lydia  Sparrow  to  convey 

^PV  4  c.  74),  8  •  .       • 

9ii  must  de-  Certain  property  at  Toleshill,  in  the  county  of  Warwick, 
scnbe  the  de-     ^  which  she  was  entitled  in  her  own  right,  without  her 

ponentas^wife  ®     ' 

of"  Ac.,  even  husband's  concurrence.  The  affidavit  stated  the  circum- 
doses  drcum-  stauces  under  which  the  deponent's  husband  had  de- 
f^^^35  serted  her  shortly  after  their  marriage  in  1804,  and 
ed  belief  that     further  stated  that  she  was  ignorant  whether  he  was 

the  husband  is 

dead.  living  or  dead;  but  it  contained  no  description  of  the 

deponent, — whether  as  wife  or  widow,  (a) 

Jervis,  C.  J.  We  cannot  grant  an  order  upon  an 
affidavit  which  contains  no  description  of  the  deponent. 
The  rule  may  however  go,  upon  the  production  of  an 
amended  affidavit. 

An  affidavit  was  afterwards  produced  describing  the 
deponent  as  ^^the  wife  of  Bichard  Sparrow,  formerly  of 
the  parish  of  St.  John  the  Baptist  in  the  city  of  Co- 
ventry, baker." 

(a)  " Widow "  would  be  an  "married  women:"  gee  £x 
inaccurate  desepption,  inas-  parte  Mary  Noy,  7  Soott»  N. 
much  as  the  act  only  applies  to      E.  434. 
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Shoubrtdge  v.  Clark. 

June  9. 

iVsSUMPSIT.    The  declaration  consisted  of  a  count  A  vicar  choral 

-5 1.    J        J  •      J       J  .  ,    of  St.  Paul's 

wr  money  had  and  received  and  a  count  upon  an  account  cathedral  is 
fltat'Cd.    The  defendant  pleaded  non  assumpsit.  not  entitled, 

^  *  during  hit  year 

The  particular  of  demand  was  as  follows: — "This  of  probation, 
taction  is  brought  to  recover  the  sum  of  183/.  6«.  %d,  had  fine  paid  on 
Mid  received  by  the  defendant  to  the  use  of  the  plaintiff,  ^^feilTwh^^ 
:firam  the  lessee  of  a  certain  estate  situate  at  Steeple  dean  and  chap- 

^^^  ter  and  vicurs 

ISumpstead,  in  Essex,  and  paid  over  to  the  said  defend-  choral,  of  an 
«nt  by  Christopher  Hodgson,  Esq.,  or  other  officer  of  ^^^^'^  ^ 
*he  dean  and  chapter  of  the  cathedral  church  of  St.  Paul,  sources  of  the 

Amrklnmortfa 

3jondon,  being  the  sixth  part  of  a  sum  of  1100/.  paid  by  enjoyed  by  sach 
'fthe  said  lessee  on  the  renewal  of  a  term  of  years  hereto-  ^*^d\rbeen 
brc  granted  of  the  said  estate  to  the  said  lessee  by  the  entitled,  money 

had  and  re- 
dean  and  chapter  and  vicars  choral  of  the  said  cathe-  oeived  would, 

^^^^^<^  been  the  pro- 

The  cause  was  tried  before  Wilde,  C.  J.,  at  the  sit-  per  form  of 

achon  to  reco- 


_     in  Middlesex  after  Hilary  Term,  1850,  when  a  veri^— either 
erdict  was  found  for  the  plaintiff  for  the  amount  claim-  ^^  ^^  ^ 
.  subject  to  the  opinion  of  the  court  upon  the  follow-  choral,  ot 

'  •'  *  *  against  the 

case : —  pittonsary. 

The  plaintiff  and  defendant  were,  at  the  time  of  the  tr^^^th^ 
^commencement  of  this  action,  vicars  choral  of  St.  Paul's  ^^^^^^ 
^c^atliedral.  London.  tion  of  the 

The  several  books  hereinafter  mentioned,  which  are 
^^ireserved  amongst  the  archives  of  St.  Paul's  Cathedral, 
^^nd  intituled  respectively  '^Statuta  minora  Ecclesise 
^Sancti  Pauli,"  *'  The  Register  of  the  Dean  and  Chapter, 
A.,''  "The  Muniment  Books,"  and  "The  Regis- 
of  Leases,"  were  produced  at  the  trial.  The  said 
called  "  Statuta  minora"  contains  ordinances  con- 

z2 
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1852.        ceming  the  vicars  choral  of  the  said  cathedral;  and  the 
Shoxtbeidgb    foUowing  are  extracts  therefrom :— 


Clabe. 


^^  In  Dei  nomine.  Amen*  Incipit  registru  consue- 
tudinu  Eccle  ScL  Pauli,  London,  que  sunt  extracte 
ex  plurib3  antiquis  libris  et  munimentis  in  archivis 
ipsius  Eccle  existentibs,  ipsas  consuetudines  sparsim 
p^  certu  ordine  olim  confuse  continentib3  in  presens 
opusculu  p.  recolende  memorie  Radulphii. 

^  In  caplo  ipsius  Eccle  cu  quibusdl  regulaci5b3 
postea  subsequentib3. 

"  De  Vicariis. 

^'  Quod  tricenarius  de  ydoneis  psonis  vicario^  nu- 
merus  qmcicius  fieri  po*tit  augeatur.  Nullus  admit- 
tat^  in  vicariu  nisi  ydonea  psona  de  moribus  et  con- 
versacoe^  et  qd.  sit  liber  et  legitim.  testiom.  et  pbat. 
caritatis,  et  bonl  vocem  habens.  Nullus  eo?  de  nocte 
ad  matut  cu  capneo  laico  sub  capis  vel  de  die  cu  pileo 
nisi  dupplicato  sub  caput  ad  horas  canonicas  ingrediant' 
In  yeme  tn  urgente  frigore  de  nocte  liceat  illis  gestare. 
almucia  simplicia  de  panno  nigro  ult^  colli  mediu  ptensa. 
Item  ut  illi  qui  adtunc  in  minorib3  ^^^^  ordinib3  oo- 
stituti  et  ult°  annu  moia  fecerint  se  pcurent  in  pxima 
celebratione  ordinu  ad  sacros  ordines  pmoveri  alias 
diucius  non  tollerent';  in  EcclS  assignati  ad  ministrCi 
misse  beate  Virginis,  ante  altare  ipsius  horas  ejus  di- 
cant  singulis  dieb3  antequm  inchoet'  missa  de  eadem  et 
ministru  ibide  devote  peragant  et  honeste.  Alias  sti- 
pendio^  suoj  porSo  substrahatur,  videlicet  p  singulis 
defectib3  singuli  denar.  camerario  psolvantur.  Item 
statim  post  terciam  tintinacoem  missa  be  Vgis  inchoet*'. 
omib3  presentib3  ante  Kyriel  qui  ad  cam  sunt  intitulati 
alias,  &c.  Ite  qd  custodes  luminaris  ejusdem  mutentur 
altnis  annis  et  raciocinia  reddant  de  receptis  et  ezpn. 
lie  qd  vicarii  gcuratoj  aut  attomato^  offo  in  foro  eccle- 
siastico  vel  civili  deceto  non  fungantur.      Ite  qd  sup. 
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capas  nigras  sordidas  vel  complictas  non  induant  sericis        1852. 

capas  chori  85  suppeUiciu   h'eant   vel  rochetu.      Ite  li^ouBamoB 

celebrantibs  ad  majus  altare  omes  clerici  chori  respon-       ^  ^* 

deant  quocies  opus  fuerit  sine  mora.     Ite  qd  vicarii  de 

novo  recepti  et  impost^um   recipiendi  singulis  dieb3 

infra  annu  pbacois  sue  una  noctine  Psaltwrii  ita  dicant 

attente  et  ympnrariu  ac  co'em  8c'o|^  historia  invitatoria 

et  venitariii  adeo  diligenter  int'ea  repetant  qd  ea  corde- 

tenoB  scientes  mereantur  anno  pbacionis  revoluto  in 

yen'abili  Ecclie  minist'ro  retineri.     Alioquin  tamqm  in- 

habiles  expellantur  in  fine  anni.     Nullus  cii  Balista  ^1 

Archu  circa  Elccliam  ad  colubas  vel  aves  alias  t'here  gsu- 

mant.  Ite  alibi  pt  contenta  in  injuncoib3  gdicis  coptii  est 

de  vicariis^  videlicet  Anno  Domini  MCCLX  et  declaratu 

est  vicariu  defunct!  ab  ejus  stallo  no  esse  amovendu  sine 

causa.   Eciam  si  novus  canonicus  velit  alium,  eciam  post 

annii  defuncti  psentare.    Item  Anno  Dni  MCCLXXIII 

ordinatii  est  et  cocessu  qd  vicarii   in  aula  sua  p'it' 

comedant  in  coi  nisi  alibi  fuerint  invitati.     Item  Anno 

Dni  MCCCXIII  declaratu  est  qd  inopinata  absencia 

vicarii  cTa  bora  non  abest  novo  resideciario  S3:  vicarius 

puniat'.     Ite  de  pena  (de  pena)  canonicoj^  mino]^  et 

vicario^  qui  non  b'n  sequet'  choru  cotinetur  code  nigro 

libro  in  pncipio  in  caplo  cu  vicarii  canonicoj  etc.  per 

6.  Decanu  et  fres  tuc  Rentes  cocessus  fuit  integre 

denuB  denar.  adjecta  pena  cont^  male  ministntes  sicut 

inferius  continet'  fuit  igitur  sic  impmis  ordinatu  contra 

minores  jpbendar.  qui  fuerant  diucius  circa  offm  chori 

oimis  negligentes  ut  qui  in  chori  frequentacoe  inventi 

fuerint  ngligentes  si  se  deceto  ex  consuetudine  sub- 

traxerint  a  matutinis  p  subtraxonem  uniq.  bolle  de 

libracoe  sua  costituta  puniatur.    Sic  puniendi  si  in  bora 

(ma  missa  majori  et  vesp'is  absentes  fuerint  a  choro, 

vel  ai  scpti  in  tabula  no  expleverint  qd  tabula  sibi 

dictav'it  agendii  p  se  vel  p  socios  et  sine  defectu,  et  hoc 

circa  sanoa  et  bn  valentes  volumus  observari.     Minutis 


V, 

Clabk. 
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1852.  ex  licencia  sup'ioris  et  infirmis  seu  ex  licencia  et  sup'io| 
Shoubbidos  pcepto  ab8entib3  exceptis.  Ita  tn  q'  absencie  ipo^  yel 
impotencie  seu  injuncoes  illis  nucientur  qui  tabulam 
Bcbunt  nee  ppt.  pmissa  credant  aliquatenus  se  a  fre- 
quentacoe  aliquaj  hora^  canonical  absolutos :  licet  illis 
comodius  pos£^nt  et  alt'natim  interesse  et  vicissim  ut 
absentes  domesticis  suis  negociis  intendat  computatis 
in  talia  sua  p  custodem  Bracini  8ubtraccSib3  hujusmodi 
cujus  libet  eoj[  qui  sic  ftieiit  puniendus  sup.  absenciis 
V*  taliu  et  delictis.  Credi  volumus  testi'o  duoj  ^1  trium 
qui  ab  utraq  pte  chori  EccUam  bene  frequentant,  et 
jurati  alio^  absencias  fidelit'  descfbant  et  defectus  inr- 
qua  libet  rei  feri  Decano  et  Capto  ]^iitent«  Circa 
vicarios  autem  sic  duximus  ordinand.  ut  pr»ter  pitancias 
deruncto]^  et  alia  beneficia  ipis  bn  meritis  assignata  in- 
tegiu  decet'o  dem  dena?  pcipiant  in  ebdomoda  ne  de 
brevitate  stipendioj^  conquerant^  quib3  singulis  si  modo 
sup'dco  fuerint  absentes  ab  horis  principalibs  ft  qualibj 
absencia  ipo^  und  denar.  amittant:  eodg  aute  si  reliqu 
ofFcii  Ecclie  insolent'  firequentar  cStepserit  p  ampliorS 
subtracoem  si  deniis  non  sufficiat  cu  fiat  dist'buSo 
j^ventuum  Ex;clie  de  Bumsted  decemimus  puniendos, 
fidem  babituri  sup.  negligenciis  ipo^  hiis  quos  ad  hec 
scrutanda  deputamus.  Statuimus  ut  cu  faciede  ft  de- 
functis  occurrerint  in  missis  matutinal  ib5  pitande  int. 
cl'icos  cbori  officio  defuncto^  |»sentes  ut  yitet'  eos  dis- 
cursus  non  fiat  pns  dist'buco  qm  ofBlk  misse  plene 
consumet'.  Idem  aute  vicarii  eidem  legi  circa  obi^- 
vacom  absencia]^  minocionu  et  simitiu  subjaceant  que 
circa  minores  canonicos  est  edita  suis  stipendiis  et  aliis 
sibi  constitutis  pitanciis  ac  £ventib3  du  s*vierint 
contentL" 

^^  Explicit  ordo  registri  eonsuetudinu  antiqua3.  In* 
cipiunt  declafciones  sup  dubiis  emergentib3  que  in 
p'cedentibus  non  sunt  expressa,  ft  ut  sequitur :  — 
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^^  Hi  sunt  declaracoes  sup  quibsdam  dubiis  et        1852. 
emergeutib3  in  Ecclia  Sci.  Pauli,  London.,    shoitbeidob 
post  p'o]^  consuetudinum  in  una  copilacoem        ^  *'• 
extracte  de  registro  Capli  ScL  Pauli,  London., 
tarn    nevis   qm   antiquis,   que    in   p'cedend 
copilacoe  no  copianf^  plene  et  determinate. 
^^  Item.  Volumus  qd.  duo  sacerdotes  bone  et  honeste 
oonversadonis  et  maturi  in  yicario^  domib3  comorent^ 
qui  eoj^  introitu  videant,  et  egressu  ac  Decano  vel  ejus 
locutenenti  insolencias  nuncias  eorunde. 

"  De  Vicariis. 
**  Injungim'  eciam  omib3  vicariis  qd  unusquisq 
eo^  coronam  irrep'hensibilis  pietatis  habeat,  tonsuram 
scdm  gradu  sui  ordinis  congruente  crinib3  itaq  iucicis 
qd.  inferiores  extremitates  aurium  detegant^  Eisdem 
eciam  spualit'  injungim'  qd.  unusquisq  eo^  in  sua  sep- 
timana  cantariam  suam  p  se  ipm  teneat  nisi  p  infirmitate 
sen  injuncoem  fuerit  impeditus.  Et  qd.  deceto  in 
choro  cantent  cantus  organicos  ubi  epla  demore  legif^ 
et  nio  in  pulpito  sicut  fieri  consuevit.  Injungim'  eciam 
singulis  vicariis  quod  quociens  misse  Beate  Virginis 
dieb3  yicis  sue  infsunt  te'pestive  veniant,  et  usq3  ad 
oosumacionem  misse  remaneant  a  tumultu  rixa  et  aliis 
inhonestis  desistent  omnino:  et  p'cipimus  qd.  vicarius 
nimis  tarde  veniens  scilicet  antiqm  p'mum  evangelium 
incipiatur  vel  ante  finem  misse  recedens  denariii  unu 
amittatq]^  pari  pena  unuqumque  eo^  dec''nentes  multari 
P  qualibet  absencia  a  matutinis.  Ite  injungim'  omib3 
supradicis  qd.  tS  de  die  qm  de  nocte  in  Hospiciis  suis 
conversenf  honeste  coem  mensam  in  illis  int'tenedo 
nisi  cu  a  majorib3  canonicis  vel  aliis  psonib3  honesti 
alibi  fuerint  invitati :  jacendo  eciS  et  morando  exceptis 
horis  debitis  quib3  vel  p'  ofBciando  EcSliam  vel  g 
spaciando  exierint  in  comitiva  decenti.  Int'dicentes 
eisdem  nichilom'  consuetudine  inhonesta  et  coUoquiu 
c&  mulierib3  suspectis  maxime  in  Ecclia  ex  quo  scan- 
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1852.  dalu  pot'it  Buboiiri.  Et  qd  nee  de  die  neo  de  nocte  ft 
Shoubbidoi  ci vitatS  discurrunt ;  nee  extra  bospicm  p*pe  hospitent^ 

^'  nee  tabemas  ingredianf  oecasione  quac&q3  c&  a  t81ib5 

Dei  ministri  debeant  penitus  esse  alienL  ItS  qiua 
dieb3  festivis  et  8olemmb3  p'eipue  magU  indecens  est 
elioru  du  bore  dicunt^  vicariis  yacuu  inyeniri^  omnibs 
vieariis  firmif  injungim'  qd  deineeps  dominos  soos  ad 
ostiu  capli  non  exp^^tent  sicut  est  antea  usitatu^  sj. 
stati  ineepta  bora  tSia  unanimitur  rev'tantur  in  cboru  et 
roorS  trahant  ibidem  quousq'  bore  oopleant'  nisi  forte 
de  mandate  nfo  seu  diio  suo  optent  aliqug  eoj^  exire. 
Precipientes  similit' qd.  inp'mis  yesperis  fest3  et  dup- 
plici  et  secundis  cu  canonicus  major  vel  minor  ofim 
copleturus  p  incensandis  altarib3  cboru  exierit^  Nullns 
vicarius  pf^  sedariu  et  ppFiii  vicariu  ejusde  canonici 
extra  cboru  sequat%  nisi  a  decano  licenciatus  ex  (fa 
vel  tenente  locii  ejus." 

The  following  are  extracts  from  the  said  book  called 
The  Blister  of  the  Dean  and  Chiq^terj  Liber  A.  r^' — 


It 


Endowment.  ^'Omnibus    sanct»    matris  ecdesise  filins  prosens 

scriptum  inspecturis  RichardnSj  Prior  de  Stok^  et  qua- 
dem  loci  conventus^  salutem  in  Domino  sempitemam. 
Noverit  universitas  vestra  nos  divinss  pietatis  intoita 
concessisse^  et  hac  prsesenti  carta  nostra  confirmasse 
Deo  et  Ecdesise  S.  Fauli^  London,  ad  sostentationan 
clericorum  secundum  ordinationem  venerabiliB  Patris. 
Eustathie  London.  Episcopi^  in  eadem  ministratur  qnic- 
quid  juris  habemus  vel  habere  potuimus  in  Eodesia 
de  Bomstad  (exceptis  decimis  illis^  quas  a  longo  tem- 
pore possidemus  in  eadem  parochia),  et  excepta  penaione 
unius  marcse  quam  in  eadam  Ecclesia  habemuSj  et  ex- 
cepta vicaria  competenti  per  eundem  episcopum  taxand. 
in  qua  vicaria  hoc  solum  nobis  retinuimus:  ut  cum 
ipsam  vicariam  vicare  contigerit^  Episcopa  London,  qui 
pro  tempore  fuerit^  liceat  nobis  et  successoribus  nostris 
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personam  idoneam  ad  eundem  presentari.     In  cnjus  rei        1852. 
testimonium^  &c/'  Shoxtbridob 

V, 

In  pursuance  of  this  grants  the  said  Bishop  Eustace^        Clabk. 
Laving  gotten  likewise  five  marks  yearly  issuing  out  of 
the  church  at  Finchingfield,  in  the  said  county  of  Essex^ 
fiir  the  same  purpose^  ordained  as  follows : — 

"  Singolis  septimanis  sex  clerici  cum  tmo  sacerdote  de 

choro  yidssim   digantur,  qui  celebratione    missse  de 

JBeata  Yirgine  singulis  diebus  interserint^  et  matutinas 

^t  alias  horas  canonicas  coram  altari  ejusdem  decanta- 

^▼erint.     Quibus  fructus  Ecclesise  prsefatae  de  Bumstad 

mma  cum  quinq.  marcis  prsdictus  prout  meruerunt  dis- 

«ribuantur,  salva  competenti  vicaria  memorata.     Hiis 

"^estibus,  Galfijdo^  Archid.  London/^ 

The  said  muniment  books  contain  acts  of  the  said 
^ean  and  chapter  in  regard  to  officers  of  the  Cathedral^ 
fincluding  the  vicars  choral^  from  the  year  1660  to  the 
^iresent  time^  but  continuously  from  the  year  1682  only. 
ZMlie  schedule  annexed  to  the  case^  and  which  is  to  be 
fcaken  as  forming  part  thereof^  contains  the  dates  of  ad- 
■niflsions  of  the  several  vicars  choral  to  their  offices  re- 
^pec^vely,  and  the  dates  of  certain  of  the  leases  granted 
Id^  them^  as  extracted  from  the  said  muniment  books^ 
i^nd  from  the  register  of  leases  before  mentioned. 

On  the  19th  of  July^  1847,  James  Shoubridge,  the 
plaintiff,  was  admitted  to  a  year  of  probation,  and,  on 
b.he  28th  of  July,  1848,  in  full,  as  vicar  choral.  The 
a«id  several  admissions  of  the  plaintiff  are  in  the  usual 
Eomij  and  are  as  follows : — 

''  On  Monday,  the  19th  day  of  July,  1847,  before  the  Admiariou  of 
\/'enerable  William  Hale  Hale,  clerk.  Archdeacon  of  the  batloncr.**  ^"^ 
Ajrchdeaconry  of  Middlesex,  and  canon  of  the  4th  can- 
i^nry  founded  in  the  Cathedral  Church  of  St.  Paul^  Lon- 
clon,  in  the  diapter-house  of  the  said  Cathedral  Church, 
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1852. 

SHOUBBIBaB 
V. 

Clabe. 


in  the  presence  of  Edward  F.  Jenner^  notary  public^ 
deputy-registrar  :  A  business  of  admitting  James  Shoa« 
bridge  to  a  year  of  probation  for  the  office  or  place  of  a 
vicar  choral  in  the  Cathedral  Church  of  St.  Paul,  Lon- 
don :  on  which  day  and  place  appeared  personally  the 
said  James  Shoubridge,  and  alleged,  that,  on  the  day 
aforesaid,  he  had  presented  himself  in  the  chapter-house 
of  the  Cathedral  Church  aforesaid,  to  the  said  venerable 
William  Hale  Hale,  and  humbly  prayed  to  be  admitted 
toayear  of  probation  for  the  place  or  office  of  one  of  the 
vicars  choral  in  the  said  Cathedral  Church,  according  to 
the  statutes  and  customs  thereof :  And  thereupon  the 
said  venerable  William  Hale  Hale,  by  and  with  the  con- 
sent of  the  rest  of  the  chapter  of  the  said  Cathedral 
Church,  received  and  admitted  the  said  James  Shou- 
bridge  to  a  year  of  probation,  to  exercise  the  said  place 
or  office  of  a  vicar  choral  of  the  said  Cathedral  Church ; 
and  decreed  a  stall  to  be  assigned  to  him  in  the  choir, 
according  to  the  antient  customs  hitherto  used  in  the 
like  cases,  in  the  said  church,  and  now  approved  of ;  he 
having  subscribed  the  articles  usually  subscribed  on  this 
occasion,  and  taken  the  oaths  of  allegiance,  supremacy, 
and  clerical  obedience,  and  of  faithfully  executing  the 
office  aforesaid,  for  ayear  of  probation, — reserving  a  power, 
nevertheless,  to  the  dean  and  chapter  aforesaid,  and  their 
successors,  of  fuUy  admitting  the  said  James  Shonbridge 
after  his  year  of  probation  shall  be  completed,  or  of  re- 
fusing him  if  in  the  meantime  he  shall  behave 
unworthy  of  the  said  office/* 


Admiflsion  as 
fbll  vicar 
cboral. 


"  On  Friday,  the  28th  day  of  July,  1848,  before  the 
venerable  William  Hale  Hale,  derk,  canon  of  the  4th  ca- 
nonry  founded  in  the  Cathedral  Church  of  St.  Pbul,  Lon- 
don, in  the  chapter-house  of  the  said  Cathedral  Church,  in 
the  presence  of  Edward  F.  Jenner,  deputy-registrar :  A 
business  of  admitting  James  Shoubridge  to  the  office  or 
place  of  a  vicar  choral  of  the  Cathedral  Church  of  St. 


Clabk. 
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Paul,  Lcmdon :  on  which  day  appeared  personally  the  1852. 
said  James  Shoubridge^  and  alleged  that  he  had  duly  g^^^^T" 
completed  his  year  of  probation  for  the  place  and  office  ^\ 
of  a  vicar  choral  in  the  Cathedral  Church  of  St.  Paul^ 
London;  and  thereupon  humbly  prayed  to  be  actually 
admitted  to  the  said  place  and  office  :  wherefore  the  said 
yenerable  William  Hale  Hale^  at  the  petition  of  the  said 
James  Shoubridge,  in  consideration  of  his  having  be- 
haved himself  laudably  in  his  year  of  probation^  did 
receive  and  actually  admit  him  into  the  said  office  or 
place  of  a  vicar  choral  of  the  said  church  according  to 
the  statutes  and  laudable  customs  thereof^  he  having  first 
subscribed  the  articles  usually  subscribed^  and  declar- 
ations usually  declared  on  this  occasion^  and  taken  the 
oaths  of  allegiance^  supremacy^  and  canonical  obedience 
to  the  dean  and  chapter  of  the  said  Cathedral  Church, 
and  their  successors,  and  of  observing  the  statutes  as  far 
as  they  concerned  him  as  a  vicar  choral,  and  also  of 
faithfully  executing  the  said  office  assigned  him,  to  be 
installed  by  the  succentor  or  one  of  the  minor  canons  of 
the  said  church/' 

On  the  1st  of  March,  1848,  a  lease  for  twenty-one  Lease  of  the 
years  was  executed  by  the  defendant,  described  therein  ^\q  Bmnpstead. 
as  pittansary,  and  John  Goss,  Thomas  Francis,  Charles 
Lockey,  and  William  Bayley,  described  therein  as  vicars 
choraL     [A  copy  of  this  lease  was  annexed  to  the  case, 
and  was  to  be  taken  as  part  thereof.] 

The  emoluments  enjoyed  by  the  vicars  choral  of  St.  Emoiiiments  of 
Paul's  Cathedral  are  derived  firom  the  following  sources,  ^S^ce  de-  ' 
vis.  annual  rents  reserved  by  leases  of  houses  in  Ludgate  'i^^- 
Stieet  and  Ave  Maria  Lane,  London,  fines  on  renewal 
of  such  leases  every  fourteenth  year,  annual  rents  or 
sums  reserved  and  made  payable  under  leases  of  certain 
lands  at  Halstead  in  £ssex,  and  of  the  before-mentioned 
rectory  and  lands  at  Steeple  Bumpstead,  Essex,  fines  on 
renewal  of  such  leases   every  seventh  year,  a  certain 
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1S52.       yearly  stipend  in  lieu  of  obits^  and  certain  fees  not  mate- 
^ouBEiDGB    rial  to  this  case. 

^'  The  vicars  choral  have  always  been  aocostomed  to  ie» 

ceive^  and  have  received^  an  equal  share  of  the  said  rents 
or  sums  reserved  and  made  payable  under  leaaesy  yearly 
stipend  in  lieu  of  obits,  and  fees,  during  their  year  of 
probation :  and  the  plaintiff,  during  his  year  of  proba- 
tion, duly  received  one-sixth  part  of  such  last-mentioned 
emoluments  as  accrued  to  the  vicars  choral  during  that 
year. 

Affidavit  of  dc-      The  following  affidavit  was  made  in  this  cause  by  the 
fendant.  defendant:— 

'^  Richard  Clark,  of  &;c.,  the  defendant  above-named, 
maketh  oath  and  saith,  that  he  this  deponent  is  a  vicar 
choral  and  pittanciary  of  the  vicars  choral  of  the  Cathe- 
dral Church  of  St.  Paul,  London,  and  that  he  was 
elected  as  such  pittanciary  on  the  16th  of  Aprils  1862; 
that  the  duty  of  such  pittanciary  is,  and  has  been  for 
many  years  past,  to  collect  and  receive,  on  behalf  of  him- 
self and  the  other  vicars  choral  of  St.  Paul's  Cathedral 
Church  aforesaid,  the  rents  of  the  estates  belonging  to 
the  said  vicars  choral,  and  certain  fees  payable  to  them, 
and  to  pay  over  and  divide  the  same  quarterly :  that  he 
has  in  his  possession  as  such  pittanciary  certain  expired 
leases  of  the  said  estates,  a  copy  of  the  tithe-commis- 
sioners' survey  of  one  of  such  estates,  situate  at  Steeple 
Bumpstead,  in  Essex,  with  plans  of  the  said  estate,  and 
five  books  marked  respectively  1>  2,  3,  4,  6,  and  called 
the  pittanciary's  books,  which  have  been  for  many  years 
past  kept  by  such  pittanciary  for  the  time  being,  for  the 
purpose  of  entering  therein  accounts  of  the  rents  and 
fees  collected  and  received  by  him  as  aforesaid^  and  the 
payments  and  division  thereof  by  this  deponent  and  his 
predecessors,  as  pittanciaries,  together  with  the  acknow- 
ledgments of  such  payments  signed  by  the  said  vicaxs 
choral,  and  being  the  duBcharge  of  this  deponent  and  his 
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predecessors  therefor:  that,  save  as  aforesaid^  this  de-        1852. 
ponent  does  not  hold  or  have  in  his  control  any  deeds,  "siiorBBiDGK 
documents,  books  of  account,  books  of  entry,  copies  of       ^  «• 

Clark. 

deeds,  grants,  orders,  copies  of  grants  and  orders,  or 
other  papers  as  pittanciary  of  the  vicars  choral  of  St. 
Paul's  Cathedral  aforesaid.'' 

The  said  books  were  produced  at  the  trial;  and  the 
following  is  an  extract  from  the  first  page  of  one  of  such 
books,  marked  *' A,  No.  1.:" — 

''  A  coppy  of  the  revenues,  profitts,  and  incomes  be- 
longing to  the  vicars  chorall  of  St.  Paul's,  London,  done 
Isy  Benjamin  Payne,  pittansary,  anno  1695."  Admitted 
m  vicar  February  18th,  1683-4. 

The  following  are  extracts  from  the  books : —  Extracts. 

''That,  if  any  of  the  vicars'  places  be  att  any  time  a.  No.  i,p.  4. 
^racant,  as  sometimes  it  doth  happen,  that  then  and  in 
^hat  case  the  dean  and  chapter  putts  that  money  up  for 
^he  good  of  succession,  of  which  the  vicars  has  had  no 
^uxx>ant  fbrmany  years  last  past." 

''Be  it  remembered,  there  was  in  Mr.  Houghton's 

Jiandw,  the  chapter-clerk,  &c.,  75/.  and  more  detained  out 

^xf  Elidad  Blackwall's  fine,  20/.  for  the  rectory  of  Halstead, 

^ue  to  the  minor  canons  and  the  vicars  choral,  of  which 

"^th  other  moneys  we  prayed  our  several  proportions  at 

9t  fxdl  chapter,  wherein  Dr.  Edward  StiUingfleet  presided, 

"^irho  was  then  dean,  who  told  sub-dean  Smith  and  the 

of  us  then  present,  that  it  was  in  the  dean  and 

ihapter's  breast  when  to  account  of  it,  and  how  to  dis- 

of  the  same  for  the  good  of  succession ;  to  which 

^answer  we  humbly  did  acquiesce,  and  have  remained 

^sQent  ever  since;  but  have  had  no  stop  put  upon  any 

of  a  fine  since  that  time  by  any  other  succeeding 


9J 

La 

it 


Enow  ye,  that,  before  the  fire  of  London,  those       P.  lo. 
lOoses  in  Ave  Mary  Lane  were  the  incumbents'  houses 
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1853.       belonging  to  the  six  vican  choral,  to  dwell  in,  as  by  the 
SHouBRiDaB    statutes  of  the  church  doth  plainly  appear,  and  could  not 

Qj^^^  have  been  let  from  them  to  any  other  use :  and  the  said 
vicars,  before  the  fire,  did  live  there  accordingly.  But, 
since  the  said  fire,  they  being  not  able  to  rebuild,  leased 
out  the  ground,  as  is  before  rehearsed,  to  those  several 
persons  above  mentioned  and  named,  reserving  only  that 
small  tenement  of  Mr.  Bremridge's  to  build  upon  their 
own  accoimts.'' 

P.  12.  '^  Steeple  Bumstedd,  in  Essex, 

"  Is  in  the  tenure  and  occupation  of  Sir  John  Bendish, 
knt.,  for  which  he  pays  to  the  vicars  choral  12/.  a  year, 
payable  half-yearly,  viz.  at  the  feast  of  St.  John,  Bap- 
tist, and  at  Christmas,  6/.  at  each  time :  his  lease  was 
renewed  April  15  th,  1695. 

"  Note,  that  Lady  Bendish,  the  relict  of  Sir  Harry 
Bendish,  deceased,  renewed  her  lease  with  the  vicars 
choral  of  St.  Paulas  church,  London,  Jime  26th,  1729, 
for  150/. ;  the  seven  years  being  lapsed,  was  obliged  to 
pay  this  sum.'' 

P.  25.  ''Mr.  Charles  King  admitted  to  the  office  and  place 

of  a  vicar  choral  in  the  Cathedral  Church  of  St.  Paul's 
according  to  the  statutes  and  customs  of  the  said  church, 
October  81st,  1780." 

P.  140.  ''  December  22nd,  1748.    Mr.  Bobert  Wass  was  ad- 

mitted a  vicar  choral  in  the  Cathedral  Church  of  St. 
Paul,  London." 

P.  158.  "  June  26th,  1747.    This  day  the  dean  and  chapter, 

pittansary,  and  vicars  choral,  granted  a  concuiieut  lease 
of  Steeple  Bumstead,  in  Essex,  to  Mr.  John  Freke  (in 
trust),  which  said  lease  is  reposited  in  the  chapter-house 
by  Mr.  Lever,  our  register.     Charles  King." 

P.  161.  "  Mr.  William  Savage  was  admitted  a  vicar  choral  in 

St.  Paul's  Cathedral,  April  5th,  1748." 

P.  164.  ''April  13th,  1748.     Met  this  day,  agreeable  to  the 

late  order  in  1746,  in  order  to  choose  a  pittandary  in 
the  room  of  Mr.  King,  deceased;  when  were  present 
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Mr.  P.  Bowe,  Mr.  D.  Cheritori,  Mr.  T.  Baildon^  Mr. 
IVilliam  Savage,  Mr.  Robert  Wass :  Accordingly  Ro- 
Jyert  Wass  was  chosen  for  the  year  1748.'' 

"  1748.  June  25th.  This  day  Mrs.  Washboume  re- 
newed Halstead  lease,  adding  seven  years ;  to  which  the 
^cars  chorals'  share,  according  to  the  proportion  of  thir- 
'teen  to  eight,  comes  to     ....  102  10    2 

<'  The  minor  canons'  .     .    63    1     6 


"Total    £165  11     8" 


te 


"  1748.  June  25th.  Paid  the  vicars  choral  their  equal 
dividend  of  Mrs.  Washboume's  fine,  which  is,  to  each 
zKuan  17/.  Is.  Sd, 

Received  by  me  .. .       (Paid)     ...  17    1     8 

(Paid)  ...  17  1  8 
.W.  Savage  ...  17  1  8 
D.Cheriton...  17  1  8 
.T.Baadon  ...  17  1  8 
.R.Wass        ...  17     1     8 


''  by  me  . . 
by  me  . . 


€€ 


it 


€€ 


by  me  . . 
by  me  . . 
by  me  . . 


£102  10    0 


"Remains 


.002 


79 


"  1748.  June  25th.  This  day  Mr.  Hurt  renewed  his 
lease  of  a  house  in  Ludgate  Street,  adding  ten  years,  for 
-%?rhich  he  paid  22/." 

"1748.  June  25th.     Paid  the  vicars  choral  their  equal 
^Svidend    of   Mr.  Hurfs  fine,  which  is  to  each  man 
r.  13».  id. 

Received  by  me  ...       (Paid) 
"by  me...       (Paid) 
by  me  . .  .D.  Cheriton . . 
by  me  ... 
by  me  ...R.  Wass 
"by  me  ...T.  Baildon  .. 


t€ 


€€ 


€€ 


...    8  13 

4 

...     8  18 

4 

...    8  18 

4 

...     8  18 

4 

..     8  18 

4 

...     8  18 

4 

"£i2    0 

0" 

1852. 

SHOUBBIJ>aB 
V. 

Clabx. 
p.  166. 


P.  167. 


P.  167. 


84ff  TRINITY  TEEM, 

1852.  ''April  6th,  1750.     Met  this  day,  according  to  the 

Shoubbidoe    ^*®  ^^^^>  ^  *^®  choice  of  a  pittansary,  when  Mr.  Savage 

_  «•  was  chosen,  agreeable  to  the  same.    Thomas  Baildon, 

Clabk.  .  . 

pittansary,  Francis  Rowe,  William  Savage.*' 

P.  182.  "  Met  this  27th  day  of  May,  at  Sam's  CoflPee  House. 

Agreed,  that  Mr.  Rowe,  pittansary,  have  leave  to  agree 
with  Mr.  Savage  on  his  renewal,  for  30  guineas,  or  80/. 
D.  Cheriton,  D.  Cheriton  for  Messrs.  Wass  and  Baildon, 
William  Savage,  William  Savage  for  Dr.  Greene,  Francis 
Rowe.'' 
P.  192.  "28th  May,  1753.    Met  this  day,  according  to  our 

agreement  with  Mrs.  Ashton  Parker  to  renew  her  lea^ 
of  a  house  in  Ludgate  Street,  now  in  the  occupation  of 
Mr.  Thomas  Hayes ;  for  which  she  paid  54/.,  and  at  the 
same  time  allowed  us  the  guinea  for  extra  trouble,  as 
xnentioned  in  our  pittandary-book  to  Dowbiggin  and 
Laber,  Michaelmas  quarter,  1752." 
P.  192.  "28th  May,  1753.    Received  of  Robert  Wass,  pit- 

tansary,  the  sum  of  9/.,  being  my  share  of  the  afore- 
said 54/. 

"  By  me,  R.  Wass  (for  Dr.  Greene) 

"  me,  R.  Wass  (for  T.  Baildon) 

"me,  D.  Cheriton    . 

"  me,  Francis  Rowe     . 

"  me,  R.  Wass  (for  self)  . 

"  me,  W.  Savage 


ae)     9 

0 

0 

)n)     9 

0 

0 

.    9 

0 

0 

.     9 

0 

0 

.    9 

0 

0 

.     9 

0 

0 

"£54, 

0 

0" 

"  22nd  January,  1756.    Mr.  John  Jones  was  admitted 

oiganist,  and  the  next  day  (23rd)  was  sworn  in  vicar 

choral." 
P. 203.  "January  27th,  1757.     Mr.  John  Jones  was,  after 

his  year  of  probation,  admitted  and  confirmed  vicar 

choral.     D.  Cheriton,  pittancer." 
P.  216.  "Met  this  17th  of  May,  1757,  to  renew  Sir  Stephen 

Anderson's  lease  of  Steeple  Bumpstead,  in  Essex,  eight 
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yean  being  lapsed  at  Lady-Day^  1749^  to  Lady-Day, 
1757;  for  which  he  paid  the  sum 
present  vicars  choral,  as  follows : — 

"  Robert  Wass,  pittanciary     . 

''  David  Cheriton 

''Thomas  Baildon 

"William  Savage 

''  Robert  Hudson 

''  John  Jones    . 


1853. 


f  150/. 
.  25 

to 
0 

the  SIX 
0 

Shovbbidob 

r. 

Clabx. 

25 

0 

0  . 

.  25 

0 

0 

25 

0 

0 

.  25 

0 

0 

25 

0 

0 

jei50 

0 

0 

''June  2nd,  1758.  On  this  day  the  body  met  to 
-renew  Mr.  Tim's  leases  for  the  two  houses  in  Ludgate 
Street,  and  did  renew  upon  the  terms  following, — for 
-tea  years  commenced  at  Lady-Day ;  so  that  a  year  was 
flowed  him,  in  consideration  of  extraordinary  repairs; 
^o  that  eleven  years  had  elapsed  at  the  time  before 
^nentioned : — 

"ThomasBaildon'sshare(pittansary)  12 
"  Robert  Wass      .        .  .12 

"  William  Savage     ...        12 
"  Robert  Hudson  .12 

"  John  Jones    ....        12 


0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

p.  221. 


£60    0    0 


June  2,  1758.    On  this  day  the  body  met,  and 
wed  with  Mr.  Hurt  for  22/.    Ten  years,  commenc- 
mt  Lady-Day  last : — 
"Thomas  Baildon,  pittansary 
"Robert  Wass 
"William  Savage 
"Robert  Hudson 
"John  Jones 


P.  221. 


.    4 

8 

0 

4 

8 

0 

.     4 

8 

0 

4 

8 

0 

.     4 

8 

0 

je22 

0 

0 

.  XII. — C.  B. 


A  A 


850  TRINITY  TEEM, 

1852.  '' January,  1795.     Moneys  received  foryicaiB  choral 

SHOFBBiDoiT  ^^  ^^'  Paul's,  by  Robert  Hudson,  due  at  ChriBtmas  last 

^^  past,  24/.  5«.    N.B.  Received  at  the  same  time  from 

Sir  Charles  Talbot  two  alienation  fines,  the  one  for  Mr. 

Bishop's  house,  let  to  Mr.  Fisher,  1/.;  the  other  for 

Mr.   Reynolds',  he  made  to  Mr.  Smith,   1/.:    total, 

26/.  58. 

Pine  in  respect       '^  Renewed    the    lease    of    Steeple    Bumpstead    for 

of  which  the       ^,  ^  ^^    ,  ,«^^r«i^ 

action  IB  tweuty-one   years  from   Christmas,   1847.      The  fine 

brought.  1100/.  amongst   the   following    five    members    vicars 

choral,  divided  as  follows,  deducting  the  bill  of  Mr. 

Withall 11     0    0 

"  Two  guineas  each  towards  building  a 

school  there 10  10    0 


£21  10    0 


"  Leaving  1078/.  10^.  to  be  divided  into  five  s 
as  follows ; — 

"  Richard  Clark  .  .  215  14  0 

"  John  Goss    .  .         .       215  14  0 

"  Thomas  Francis  .                  .  215  14  0 

"  Charles  Lockey  .                 .       215  14  0 

WilUam  Bayley  .         .  215  14  0 


€< 


£1078  10    0 


'^  Richard  Clark,  Pittansary. 
''  Mr.  Shoubridge  in  his  year  of  probation.' 


» 


The  foregoing  entry  is  in  the  hand-writing  of 
defendant. 

The  lease  referred  to  in  the  foregoing  entry  ia  tha'^      of 
the  Ist  of  March  hereinbefore  mentioned,  and  annesc.^ 
to  the  case. 

The  sum  of  1100/.  mentioned  as  the  sum  receivedL    on 
the  execution  of  the  lease  last  mentioned,  was  paid    b/ 
the  lessees  to  Christopher  Hodgson,  Esq.,  the  derk   to 
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the  dean  and  chapter  of  St.  Paul's  Cathedral^  and  by        1852. 
him  handed  over  to  Mr.  Withall,  the  attorney  in  this    shoubbidos 
action,  who  was  also  solicitor  to  the  vicars  choral.  Cl^k. 

The  said  Mr.  Withall,  without  any  directions  from 
ihe  defendant,  drew  five  cheques  upon  his  bankers  in 
&voar  respectively  of  the  said  Messrs.  Gross,  Francis, 
Xiockey,  Bayley,  and  the  defendant,  being  the  five  of 
tike  vicars  choral;  each  of  the  said  cheques  being  for 
the  sum  of  215/.  149. 

No  part  of  the  said  sum  of  1100/.  was  at  any  time  paid 
€o  the  plaintiff. 

The  minor  canons  of  St.  Paul's  Cathedral  are,  like  Appointanent 

.  ^1  *        t  f  i»i»  ^  minor 

-the  vicars  choral,  appointed  for  a  year  of  probation,  pre-  canons. 
^oiisly  to  their  being  admitted  in  full. 

In  1846,  a  lease  of  the  rectory  of  Halstead  was  exe- 
^mted,  and  the  fine  upon  renewal  of  the  lease  was  divided 
^sonongst  eleven  minor  canons,  to  the  exclusion  of  a 
"twelfth  minor  canon,  then  in  his  year  of  probation. 

The  several  books  hereinbefore  mentioned  as  mu- 
^oiment-books,  registers  of  leases,  and  pittansary's  books, 
"vrere  to  be  deemed  part  of  the  case ;  and  each  party  was 

be  at  liberty  to  refer  to  any  part  thereof. 


The  question  was, — whether  the  plaintiff  was  entitled  Qu««tioii. 
recover, 

If  the  court  were  of  opinion  that  he  was  not,  then 
he  verdict  was  to  be  entered  for  the  defendant. 
If  the  court  were  of  opinion  that  the  plaintiff  was 
^^ntitled  to  recover,  the  verdict  was  to  be  entered  for  him 
the  sum  of  183/.  68.  Sd  ,  or  the  sum  of  36/.  ISs.  4d,, 
the  court  should  direct. 

The  court  to  have  power  to  draw  all  such  inferences  of 
as  it  would  have  been  competent  and  proper  for  a 
ory  to  draw. 
The  following  is  the  schedule  referred  to  in  the  case, 
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TEINITY  TERM, 


Schedule. 


NtEmes  of 

Vicars 

CAoral, 


Cookney 
Dagnall 
Morris 
Simpflon 


Payne 

Rayner 

Playford 

Spioer 

Oldham 

Turner 

Hart 

Blackwell 


Edwards 

Howell 

Clark 


JFhen  admit' 
ted  to  Proba- 
tion, 


1661,  June  28 
1661,  June  28 
1661,  June  28 
1661,  June  28 


JFhen  in  Full. 


Date  of 


Zeuort, 


No  entry. 


1661,  July  10 


1682,  Feb.  5 
1682,  Mar.  12 
1682,  Mar.  12 
1686.  Feb.  7 
Same  date 
Same  date 
Same  date 
Same  date 


1662,  May  15 
(3  leases) 


1683,  Feb.  18 
1683,  Mar.  13 
1683,  Mar.  13 
1687,  Feb.  21 
1687,  Feb.  21 
Same  date 
Same  date 
Same  date 


Biyan,  Jowett,  Cookney,  Dag 
nail,  Morris^  and  Simpson,  de> 
scribed  as  Vicars  CbonJ. 

Bryan  (pttansary),  Jowett,  Cook- 
ney, Morrisi,  Simpson,  DagnaD, 
and  Masters,  Yioan  t^horaL 
1662,  Aug.  20[Bryan  (pittansary),  Jowett,  Cook- 

ney,  Morris,  Simpson,  and  Jo- 
seph Masters,  Yicars  Choral 

Bryan  (pittansary),  Cookney^ 
Morris,  Simpson,  and  Masters, 
YicarsChoraL 

Cookney  (pittansary),  Biyan,  lin 
acre!,  and  Beade. 

Reade  (pittan8ary),Linacre,Lowe. 

Reade(pittansaiy),  Linacre,Lowe. 

Linacre  (pittanmiy),  Lowe. 


1663,  May  13 


1666,  May  7 

1669,  July  14 
1677,  Mar.  19 
1680,  May  4 


1696,  Jan.  4 

1697,  Nov.  26 
1699,  June  G 


1698,  Nov.  21 

No  entry. 
1705,  Oct.  13 


1686,  Oct.  11  Payne  (pittansary),  Rayner, 

Playford,  Yican  Choral. 

1687,  Sept.  22|Biyne  (pittansaryX  OUDiam,  Spi 

oer,    Blackwell    Turner,    an« 
Hart,  Vicara  ChoraL 

1693,  Nov.  3     [^r  ^"^l^ 
iftQK   kr»Ai  ^^  i  ^Vicer,  BUu^wdl,  Turner,  nn^ 
1695,Apnllll      Hart.  Vicar.  ChoraL 


1700,  Oct.  19 


Turner,    Edwards,  Howdl, 
Ckurk,  and  one  SUbrd,  VI 
ChoraL 
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<2f 

a. 


When  admit- 
ted to  Probct- 
Horn, 


1701,  Jul  19 


1708.  Sept.  28 
1710,  Mar.  4 
1710,  June  9 


No  entry. 


1710,  Juiie  9 

No  entry. 
1717,  Mar.  20 


1701,  Nov.  6 


1701,  Nov.  6 


1702,  Nov.  8 


1708, 1  lease 

1704,  2  do. 

1705,  1  do. 

1707,  Jan.  16 


LeuoT9, 


Spicer  (pittansary).  Turner,  Ed. 
wards,  Howell,  and  Clark,  and 
said  Elford,  Vicars  Choral. 

Spicer  (pittansary),  Tomer,  Ed- 
wards, Howell,  and  Clark,  and 
said  Elford,  Vicars  ChoniL 

Spicer  (pittansary),  Tnmer,  Ed^ 
waifis,  Howell,  Clark,  and  Free 
man.  Vicars  ChoraL 


Do. 


do. 


Spicer  (pittansary),  Turner,  Ed 
wards,  Howell,  and  Freeman, 
Vicars  ChoraL 


1711,  Jan.  1 


1717,  Mar.  20 


1730,  Oct.  31 


1786,  Mar. 
1739,  Jan.  24. 


1733,  Jan.  16 


1783,  Jan.  16 


2411737,  Mar.  16 
1740,  Mar.  7 


1712,  March  5 
1712,  July  15 

1718,  July  15, 
and  between 
that  day  and 
1729,  July  26, 
13  leases  were 
executed  by 

1733,  Jan.  16 
(2  leases) 


1740,  April  16 


1743,  Nov.  11 

1743,  Dec  22 

1744,  Mar.  31 


1744,  Nov.  8 
1763,  Mar.  26 
No  entry. 


Edwards  (pittansary).  Turner, 
Freeman,  Brind,  Woeley,  and 
Hughes,  Vicars  Choral. 

Same  liessors. 

Turner,  Freeman,  Brind,  Weeley^ 

and  Hughes,  Vicars  Choral. 


Edwards  (pittansary).  Turner, 
*     Freeman,  Weeley,  Hughes, 
and  Qreene,  Vicars  ChoraL 


Freeman  (pittansary).  Turner, 
Hughes,  Weeley,  Greene,  and 
King,  Vicars  ChoraL 


Clielsum  (pittansary),  Hughes, 
Weeley,  Greene,  King,  and 
Howe,  Vicars  ChoraL 


> 


(5i^*J»»»2V,,^ 


30^^\ 


•g^dlQSWV 


atfS)' 


.^tgosarS)' 


Rt\A 
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Vwmmqf 

Whenadmii' 

Date  of 
Leases. 

Vtearg 
Choral. 

Ud  ioFrdba- 
Hon, 

WkeninFkU, 

Lesson, 

Dyne 

1772,  Feb.  3 

1773,  Feb.  4 

VnZ,  Feb.  6 

Jones  (pittansary).  Savage,  Hud- 
son, Soaper  Ayrton»  and  Dyne, 
Vicari  ChoraL 

Bdbuii7 

1777,  April  5 
1788,  Dec.  17 

1778,  April  6 
1789,  Dec.  18 

Gore 

• 

1789,  Feb.  16 

Bellamv    ^nittanaarvV    Hndafui. 

Jones,    Soaper,    and   Ayrton, 

Vicars  ChoraL 

Same  Date 

Same  Lessors. 

1789,  Feb.  18 

Same  Lessors. 

Sftle 

1794>  June  23 

1795,  June  25 

Attwood 

1796,  Mar.  21 

1797.  Mar.  80 

^•ge 

1801,  Jan.  10 

No  entry. 

• 

1801,  May  27 
1801,  Oct  23 

>     Gore,   Sale,  and    Attwood, 

\ 

1801,  „     „ 

1802,  June  29 

Vicars  Choral. 

Gore  (pittansary),  Hudson,  Ayr- 
ton,  Sale,  Attwood,  and  Page, 
Vicars  Choral. 

eM 

1808,  Aug.  23 

1809,  Nov.  6 

1812,  Jan.  7 

Gbre  (pittansary),  Hudson,  Ayr- 
ton,  Sale,  Attwood,  and  Ptoge, 
Vicars  Choral. 

POi 

1813,  Jan.  5 

1814,  Jan.  5 

1813,  May  8 
1813,  Nov.  26 

Neeld  (pittansary),  Hudson,  Gore, 

Sale,     and    Attwood,    Vicars 

Choral. 
Sale  (pittansary),  Hudson,  Gore, 

Attwood,    and    Neeld,  Vicars 

Choral 

T.J. 

1815,  Dec  30 

1817.  Jan.  21 

1816,  June  24 

Sale  (pittansary).  Gore,  Attwood,! 
Neeld,  and  Hawes. 

1 

1817,  May  9 

1818,  May  28 

1817,  Oct.  6 
1817,    „     23 

L             Same  Lessors. 

1817,    „    24   J 

1827,  Dec.  10 

1828,  Dec.  ad- 

1 
1 
1 

t) 

mission  had 
and  act  en- 

1 

1 

1 

tered,  but  not ' 

completed. 

TUlSlt?  TS»^' 


.— -— — \  \      Pfl*«<lf 

/plaintiff) 


^f  tCa  ^-  ^'^^  "'^  'iC  term  of  ye«B  ^ 

t^e  body,  t'lf^t^^  ^^  *':!  rtll' 'O"^  ^  ''  ^ 
fore  cu«t°°r^,%e  case  A«'«'  ^^^J'^^  b-bee.^ 
tVxe  vicars  choral.^     ^  ^^^^  ^^^^^^  aPP«-  * 

utafotm :  A^^'^  ^t  the  time  of  g^       ^batooD^ 
^ere  probationers, 
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was  a  party  to  the  lease.    In  July^  1661^  there  is  an        1852. 

entry  of  a  lease  having  been  granted,  four  who  were    SHouBBrDos" 

probationers  joining  in  it.     In  1687^  also^  a  lease  was  ^* 

granted  by  Payne,  Oldham^  and  four  others  who  were 

probationers;  Spioer  and  the  other  three  having  been 

admitted  to  probation  in  February^  1686-7  (old  style)^ 

nine  months  before.     On  the  19th  of  October^  1701, 

Clark  executes  as  a  co-lessor ;  not  being  admitted  in  full 

iintil  October,  1705.     Spicer  appears  not  to  have  been 

a  party  to  this  lease,  though  he  joined  in  the  years  1699 

and  1701.    Such  was  the  course  down  to  the  year  1756 ; 

£roni  which  time  downwards  none  of  the  probationers 

appear  to  have  been  parties  to  any  leases.     The  present 

plaintiff  was  admitted  a  probationer  on  the  19th  of  July, 

1847,  and  a  full  vicar  choral  on  the  28th  of  July,  1848. 

The  lease  in  respect  of  which  the  fine  in  question  was 

'taken  was  granted  on  the  Ist  of  March,  1848,  by  the 

dean  and  chapter  of  St.  Paulas,  Clark,  the  now  defend- 

Wknt,  as  pittansary,  and  Ooss,  Francis,  Lockey,  and  Bayley, 

't;1ien  vicars  choral.    These  had  no  right  by  taking  a  fine 

t;o  anticipate  the  profits  that  would  as  rent  be  divisible 

c^mongst    the   body.    In  Taylor  d.  Atkyna  v.  Horde^ 

X   Burr.  60, — where  it  w&s  held  that  the  limitation  of 

states  by  virtue  of  powers  must  be  strictly  pursued, — 

Xx>rd  Mansfield,  in  the  course  of  his  judgment,  says, 

j>.  121 : — ''There  are  two  methods  of  leasing  in  common 

xise  in  this  kingdom^ — at  the  best  rent, — and  upon  fines, 

^^vhich^  as  the  lives  or  leases  drop,  are  considered  among 

^he  annual  profits.    This  power  is  always  adapted  to  both. 

It  is  inserted  in  almost  every  strict  settlement  of  every 

^kind.     The  nature  and  view  of  a  power,  so  usually  given, 

$8  well  understood;  and  courts  of  justice  have  always 

looked  with  a  jealous  eye,  to  see  that  the  conditions  in 

favour  of  the  next  taker  be  pursued,  not  literally  only, 

l^ut  substantially.     It  is  not  sufficient  that  the  antient 

irent  be  reserved ;  it  must  be  reserved  with  all  the  bene- 


358 


TEINITY  TEEM. 


1852. 
Shoubsidob 

V. 

Clabk. 


ficial  circumstances.  If  payable  before  at  (oxa,  it  cannot 
be  reserved  at  two  payments;  Lard  Moun^fOffs  Caae^ 
5  Co.  Bep.  5.  b.  The  whole  rent  must  be  payable  an- 
nually during  the  whole  term.  In  that  case,  it  was 
holden  '  that  less  could  not  be  reserved  even  to  the  lessor 
himself  during  his  own  life/  One  of  the  reasons  in 
Elmer^s  Case,  5  Co.  Bep.  2,  shews  the  rent  must  be 
payable  annually  during  the  term.  In  the  case  of  Lady 
Charlotte  Orby  v.  Lady  Mohun,  2  Vem.  531,  542,  Lord 
Cowper,  Holt,  and  Trevor,  all  three  held  clearly  that 
a  lease  '  reserving  the  best  rent/  though  good  against  an 
owner  of  the  inheritance,  was  void  under  a  power :  and 
Cowper  and  Trevor  held,  that  reserving  the  ^ancient 
rent*  where  lands  had  been  usually  demised,  though 
good  and  certain  enough,  by  reference,  against  an  owner 
of  the  inheritance,  was  void  under  a  power ^  because  it 
put  the  remainder-man  under  difficulties  in  avowing. 
'  The  intent  was,'  say  they,  '  that  the  tenant  for  life  in 
possession  might  lease ;  so  it  was,  on  the  other  hand, 
that  the  revenue  should  not  be  diminished,  but  the  an- 
tient  rent,  at  least,  reserved,  and  in  such  beneficial  man' 
ner  as  might  with  certainty,  and  without  any  difficulty, 
be  recovered.'  'The  question  here  is  not,'  say  they, 
'  whether  the  lease  is  void  for  uncertainty,  as  between  the 
lessor  and  lessee;  but  whether  all  requisites  are  ob- 
served, and  such  beneficial  clauses  and  reservations  as 
ought  to  have  been,  for  the  benefit  of  a  third  person,  the 
remainder-man.' "  And  see  Doe  d.  Newnham  r.  Creed, 
4M.  feSelw.  371. 


Ai^iment  for 
the  defendant. 


Sir  A,  Cockbum  (with  whom  was  Wordsworth),  oon- 
trk.  Three  questions  arise  in  this  case, — ^first,  whether 
the  custom  upon  which  the  plainti£P  relies  has  any  exist- 
ence,— secondly,  whether,  if  it  exists,  it  is  maintainable 
in  point  of  law, — thirdly,  whether  an  action  for  money 
had  and  received  will  lie ;  and,  if  so,  for-what  amount. 
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Down  to  the  year  I7569  the  entries  set  out  in  the  case        1852. 
are  ambigaous:   but^  for  the  last  hundred  years^  the    shovbbidgb 
usage  has  been  uuiform  and  uninterrupted,  that  pro-        clam. 
bationers  took  no  share  of  the  fines  paid  for  the  renewal 
of  leases.    Thus,  in  1756,  when  Hudson  and  Jones  were 
respectively  in  their  year  of  probation,  the  leases  were 
granted  by  the  other  four  vicars  choral  only :  but,  in  1757 
and  1758,  when  both  those  persons  were  admitted  as  full 
vicars  choral,  they  join  in  the  leases.     So,  in  the  case  of 
Cooper,  who  was  admitted  as  a  probationer  in  January, 
1 758,  he  is  no  party  to  the  lease  in  June,  1758.     Many 
other  cases  occur  in  which,  leases  being  granted  during 
t;he   year  of  probation,  the  probationer  is  no  party. 
^Maule,  J.    I  think  we  may  take  it  that  the  power  and 
t;he  right  have  not  been  exercised  by  the  probationers 
from  1756  downwards.]     During  the  year  of  probation, 
t:hey  shared  in  the  minor  profits,  but  not  in  the  fines. 
There  is  nothing  unreasonable  in  this  arrangement ;  and 
it  is  a  custom  which  is  not  peculiar  to  the  Cathedral  of 
St.  Paul.     Where  a  custom  is  found  to  have  l)een  exist- 
ing beyond  the  memory  of  man,  a  legal  origin  is  pre- 
Qumed.     [Maule,  J.     If  there  is  any  substantial  diflFer- 
^nce  between  the  emoluments  of  a  probationer  and  a 
full  vicar  choral,  it  seems  strange  that  there  shordd  some- 
times be  so  great  a  lapse  of  time  between  the  admission 
^s  probationer  and  the  admission  in  full.]     That  is  a 
cnrcumstance  that  is  not  easily  accoimted  for..   Green 
^eems  by  the  schedule  to  have  been  admitted  a  pro- 
>>ationer  on  the  20th  of  March,  1717,  and  as  full  ricar 
c^horal  on  the  16th  of  January,  1733, — apparently  for 
*he  very  purpose  of  executing  the  two  leases  dated  on 
Xhst  day.     [Cresswell,  J.     How  do  you  account  for  his 
liaving  been  a  party  to  the  execution  of  thirteen  leases 
in  the  interval?]     He  may  have  been  joined  for  the 
^ake  of  caution, — to  satisfy  the  scruples  of  some  con- 
^•evanccr. 


V. 

Clabk. 
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1852.  Assuming  that  the  plaintiff  is  entitled  to  participate 

SHouBBiDoir  ^  ^^^  fines^  this  action  for  money  had  and  received  is 
not  maintainable.    The  fine  was  received  by  Mr.  Hodg- 

,   ,     ,  son.  the  chapter-derk.  who  handed  it  over  to  the  solid- 
Money  had  and  .  *  t  nrt       -i 

received  main-    tor  acting  for  the  vicars  choral.    The  defendant^  Clark, 

as  pittansary^  keeps  the  accoimts ;  but  the  money  never 
came  to  his  hands  at  all, — the  distribution  being  made 
by  the  solicitor,  acting,  not  on  behalf  of  the  pittansary, 
but  on  behalf  of  the  whole  body.  At  all  events,  the 
defendant  can  only  be  responsible  to  the  extent  of  .the 
excess  which  he  has  received  beyond  his  just  share,  as- 
suming the  plaintiff  to  be  entitled  to  one  sixth  of  the 
fine.  [Maule,  J.  It  is  just  as  if  the  money  had  been 
received  by  all  the  five  vicars  choral;  in  which  case,  if 
one  is  sued,  he  must  plead  in  abatement.]  Mr.  Hodgson 
received  the  money  to  the  use  of  the  lessors  named  in 
the  lease :  the  plaintiff  was  not  one  of  them.  [Maule, 
J.  When  the  money  came  to  the  hands  of  the  solicitor, 
and  before  he  made  the  distribution,. he  had  received 
it  on  accoimt  of  the  plaintiff  with  the  others,  supposing 
the  plaintiff  entitled  to  a  share.  There  can  be  no  doubt 
about  it.  The  five  vicars  choral,  to  the  exdusion  of  the 
plaintiff,  he  being  in  his  year  of  probation,  have  (law- 
fully or  otherwise)  been  exercising  the  right  to  grant 
a  lease  and  to  receive  the  fine.  Their  attorney,  acting 
upon  a  certain  view  of  their  rights,  has  recdved  the 
money  for  them :  it  is  as  if  they  had  all  recdved  it 
jointly.  If  a  portion  of  it  bdonged  of  right  to  the  plain- 
tiff, he  might  sue  all  the  five  or  any  one  of  them;  in 
which  latter  case,  the  defendant  would  have  to  plead  in 
abatement.  Jervis,  C.  J.  The  right  to  maintain  money 
had  and  received  is  quite  clear.] 

Reply.  Manning^  Seijt.,  in  reply.    This  is  a  fireehold  office, 

from  which  the  plaintiff  could  not  be  removed  even  dur- 
ing his  year  of  probation.     {JerviSy  C.  J.     It  was  hdd 
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otherwise^  upon  appeal^  in  the  Chester  Choir  case.]        1852. 
All  the  vicars  choral^  whether  on  probation  or  in  full,    SHorBBiDaB~ 
perform  the  same  services  and  duties ;  and  there  is  no  ^- 

reason  why  their  remuneration  should  be  different.   Re- 
ferring to  the  schedule  annexed  to  the  case,  it  will  be 
found,  that,  firom  the  year  1661  down  to  1755,  there  are 
no  less  than  forty-two  instances  in  which  one  or  more 
of  the  probationers  have  joined  in  granting  leases ;  and 
no  single  instance  occurs  within  that  period  of  one  omit- 
ting to  join.     [Jervis,  C.  J.    What  has  been  the  course 
with  respect  to  Steeple  Bumpstead?]     Prior  to  1755, 
the  probationers  joined  in  leases  and  participated  in  fines. 
There  are  only  two  instances  of  fines  being  received  since 
1755, — one,  which  occurred  at  a  time  when  there  was 
no  one  in  probation,— the  other,  the  instance  now  in 
question.     [Jervis,  C.  J.    There  must  have  been  several 
renewals  since  1755 ;  and  there  is  a  general  statement 
in  the  case  that  probationers  did  not  participate  in  fines.] 
The  probationer's  right  to  the  annual  rent  is  conceded ; 
and,  in  the  absence  of  cogent  evidence  to  the  contrary, 
it  follows  that  he  is  in  law  entitled  to  participate  in  fines 
on  renewals.    Upon  the  whole,  it  is  submitted  that  the 
plaintiff  is  entitled  to  recover  against  the  defendant  a 
sixth  share  of  the  sum  in  question. 

Jeryis,  C.  J.  I  am  of  opinion  that  the  defendant  in 
this  case  is  entitled  to  the  judgment  of  the  court.  It 
appears,  that,  for  the  last  hundred  years,  those  who  were 
in  the  position  of  this  plaintiff,  viz.  in  their  year  of  pro- 
bation, preparatory  to  their  admission  to  the  rights  ap- 
pertaining to  full  vicars  choral,  have  received  an  equal 
share  with  their  brethren  of  the  rents  of  property  be- 
longing to  the  body,  and  of  the  rents  only ;  and  that 
ihey  have  not  during  that  period  participated  in  any 
finea  paid  for  renewals.  That  being  so»  it  is  the  duty  of 
the  court  to  presume  that  the  discontinuance  of  the 
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1852.        payment  to  probationers  of  a  share  of  such  fines  has  had 
SHOTTBBiDeB    *  '^S^  Origin.    There  is  abundant  evidence  in  the  case 
^'  to  justify  us  in  coming  to  this  conclusion.     It  would 

seem  that  down  to  the  year  1755  or  1756^  probationers 
have  joined  in  executing  leases :  but^  firom  that  time  to 
the  present^  the  practice  has  been  otherwise.  The  only 
question^  therefore^  is^  whether  this  practice  could  have 
a  legal  origin.  As  fSfur  as  concerns  Steeple  Bumpsteadj 
such  legal  origin  may  fairly  be  presumed.  There  may 
have  been  some  general  order  or  r^^ulation  of  the  dean 
and  chapter  excluding  p^bationer8  from  participation  in 
fines.  It  is  the  duty  of  the  court  to  presume  that  which 
will  support  a  long  and  uniform  course  of  practice^  where 
there  is  nothing  to  shew  it  to  be  unreasonable  or  unjust. 
Upon  this  short  ground^  therefore^  I  am  of  opinion  that 
the  defendant  is  entitled  to  our  judgment. 

Maule^  J.  I  entirely  concur  with  what  has  fallen 
from  the  Lord  Chief  Justice :  and  my  Brother  Taffourd, 
who  has  been  obliged  to  leave  the  courts  desired  me  also 
to  express  his  concurrence. 

Cresswell,  J.,  said  nothing. 

Judgment  for  the  defendant. 
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Fisher  and  Another  v.  Bell  and  Another. 

June  12. 

X  HIS  was  an  action  of  assumpsit  by  the  plaintiffs  as  a  deed  of  ar- 

drawers  of  certain  bills  of  exchange,  against  the  defend-  J^"^*^!. 

ants  as  acceptors.    The  declaration  also  contained  counts  vent  trader  and 

for  goods  sold  and  deliyered,  for  money  paid,  and  for  under  the 

money  foimd  due  upon  an  account  stated.  ^f^^^  ^&i9 

Sixth  plea, — ^that,  at  the  time  of  the  making  of  the  Vict.  c.  106,  U 

.     _  ,  ,  .  not  binding 

indenture  thereinafter  mentioned,  and  for  six  calendar  upon  those 
months  and  upwards  before  the  suspension  of  payment  have  aot  exe- 
ty  the  defendants  thereinafter  mentioned,  the  defend-  p"*®^  »^  ^^^^ 

it  provides  for 

ants  were  traders  in  co-partnership,  to  wit,  merchants,  the  entire  dU- 
dealers,  and  chapmen,  liable  to  the  bankrupt  laws,  and  trader's  estate 


jointly  indebted  to  the  several  persons  parties  to  ^^  eflfecte 

,     ,  ,  amongst  his 

"fehe  said  indenture  of  the  third  part,  and  to  divers  other  creditors,  as  in 

persons,  in  divers  sums  of  money  which  the  defendants  ^^' 

were  unable  to  pay  in  full :  that,  before  the  making  of 

"the  said  indenture,  and  after  the  passing  and  coming  into 

operation  of  "  The  bankrupt-law  consolidation  act,  1849,^' 

to  wit,  on  the  14th  of  April,  1851,  they  the  defendants 

being  such  traders  as  aforesaid,  suspended  payment,  and 

tliereupon,  afterwards,  to  wit,  on  the  day  and  year  last 

aforesaid,  by  a  certain  indenture  then  made,  and  bearing 

date  a  certain  day  and  year,  to  wit,  the  day  and  year 

last  aforesaid,  between  the  defendants  of  the  first  part, 

one  George  Marshall  of  the  second  part,  and  the  several 

persons  whose  names  and  seals  were  thereunto  subscribed 

fknd  aflSxed,  respectively  being  joint-creditors,  or  agents 

or  attorneys  of  joint-creditors,  of  the  defendants,  of  the 

tliird  part, — after  reciting  that  the  defendants,  as  such 

oo-jiartners  in  trade  as  aforesaid,  were  jointly  indebted 

to  the  several  persons  parties  thereto  of  the  third  part. 
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1852.        in  the  several  sums  of  money  set  opposite  to  their  re- 
-  spective  names  in  the  schedule  thereunder  written,  which 


Bbll. 
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^.  they  were  unable  to  pay  in  full;  and  that  the  said 

George  Marshall  had,  upon  the  application  and  request 
of  the  defendants,  consented  and  agreed  to  secure  to  the 
said  several  persons  parties  thereto  of  the  third  part,  the 
sum  of  78,  6d.  in  the  pound  on  the  amount  of  their  said 
respective  debts,  upon  having  such  assignment  made 
to  him  as  thereinafter  mentioned  and  contained;  and 
reciting  that  the  said  several  creditors  parties  thereto  of 
the  third  part  had  consented  and  agreed  to  accept  the 
said  sum  of  7s.  6d.  in  the  pound  upon  the  amount  of 
their  respective  debts,  in  full  satis&ction  and  discharge 
thereof,  and  to  release  the  defendants  therefrom,  on 
having  such  security  fit>m  the  said  Gteorge  Marshall  as 
•thereinafter  mentioned, — ^they,  the  defendants,  in  pur- 
suance and  performance  of  the  said  recited  agreement, 
and  for  the  considerations  therein  mentioned,  did  bar- 
gain, seU,  assign,  transfer,  and  set  over  unto  the  said 
George  Marshall,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  joint  co-partnership  stodi 
in  trade,  goods,  wares,  and  merchandise,  debts,  sums 
money,  bills,  notes,  securities,  and  vouchers  of  payments,  .^^« 
and  all  other  the  joint  co-partnership  estates^  property,  ■  ^^- 
and  effects  of  the  defendants,  of  what  nature  or 
soever,  and  wheresoever  situated  or  being,  and  in  whose- 
soever hands,  custody,  or  power  the  same,  or  any 
them,  or  any  part  thereof,  then  were,  or  at  any 
thereafter  should  or  might  come  or  be,  with  their  am 
every  of  their  rights  and  appurtenances,  and  all  benefi' 
and  advantage  of  the  same ;  and  all  the  estate,  right,  title, 
and  interest,  property,  claim,  and  demand  whatsoever 
them  the  defendants,  and  of  each  of  them, 
thereto ;  to  hold  the  said  stock  in  trade,  goods, 
and  merchandises,  securities,  and  all  and  singular  othe 
the  property  and  premises  thereinbefore  assigned,  or  i 


e, 
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tended  so  to  be^  and  every  part  thereof  respectively,  unto  1862. 
the  said  George  Marshall,  his  executors,  administrators,  yjsusb 
and  assigns,  as  his  and  their  own  property,  goods,  and  «• 

chattels,  and  for  his  and  their  only  use,  benefit,  and  ad- 
vantage absolutely  and  for  ever ;  and,  in  consideration  Covenant  by 
of  the  premises,  and  of  the  assignment  thereinbefore  pa^«.  Gd.  in 
made^  he  the  said  George  Marshall  did  by  the  said  in-  ^®  P^**"*^ 
denture,  for  himself,  his  heirs,  executors,  and  adminis- 
trators, covenant,  promise,  and  agree  to  and  with  the 
said  several  persons  parties  thereto  of  the  third  part,  in 
manner  following,  that  is  to  say,  that  he,  the  said  George 
Marshall,  his  executors  or  administrators  should  and 
would  well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
several  persons  parties  thereto  of  the  third  part,  the  sum  of 
7s.  6d,  of  lawful  British  money  in  the  poimd  for  each  and 
every  pound  of  such  lawful  money  as  aforesaid  of  the  said 
several  debts  in  the  said  schedule  to  the  said  indenture 
contained,  then  due  and  owing  to  them  the  said  last- 
mentioned  persons  from  the  defendants,  by  the  instal- 
ments and  at  the  times  foUowing,  that  is  to  say,  one  half 
part  of  the  said  composition  on  the  expiration  of  three 
calendar  months  firom  the  date  of  the  said  indenture, 
and  the  other  half  part  thereof  on  the  expiration  of  six 
calendar  months  from  the  date  of  the  said  indenture ; 
fiur  which  said  composition  of  7s.  6d.  in  the  poimd  on 
such  debts  as  aforesaid  (as  was  alleged  in  the  said  in- 
denture), the  said  Gteorge  Marshall  had  that  day,  to  wit, 
on  the  said  day  of  the  date  of  the  said  indenture,  given 
and  delivered  to  each  of  the  said  several  persons  parties 
thereto  of  the  third  part,  his  promissory  note,  payable 
at  the  times  and  by  the  instalments  thereinbefore  men- 
tioned ;  and  by  the  said  indenture  all  the  said  creditors  Release  by 
parties  thereto  of  the  third  part,  did,  in  pursuance  of  ^^^  t'w^tors. 
the  said  agreement,  and  in  consideration  of  the  covenant 
of  the  said  George  Marshall  thereinbefore  contained,  for 
themselves  severally  and  respectively,  and  for  their  several 
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and  respective  executors^  administrators^  and  partners^ 
remise^  release^  and  for  ever  quit  claim  unto  the  said 
defendants  jointly^  their  heirs^  executors^  and  adminis- 
trators^ all  and  all  manner  of  action  and  actions^  suit 
and  suits^  cause  and  causes  of  action  and  suit^  judgment^ 
executions^  extents,  bills,  bonds,  notes,  writings,  obliga- 
tions, covenants,  debts,  dues,  duties,  sum  and  sums  of 
money,   accounts,  reckonings,    quarrels,   controversies, 
trespasses,   claims,    and    demands    whatsoever,    which 
against  the  defendants  jointly  they  the  said  several  cre- 
ditors ever  had,  or  which  they,  or  any  of  them,  or  their 
or  any  of  their  heirs,  &c.,  or  partners,  could  or  might 
have,  claim,  challenge,  or  demand  for  or  on  account  of 
any  matter,  cause,  or  thing  whatsoever  firom  the  begin- 
ning of  the  world  to  the  day  of  the  date  of  the  said  in- 
denture ;  subject,  nevertheless,  to  the  proviso  next  there- 
inafter contained :    and  the  said  indenture  contained 
a  proviso  that  nothing  therein  contained  should  extend, 
or  be  construed  to  extend,  to  prejudice  or  affect,  or  to 
strengthen   or  extend  to  give  greater  validity  to  an^ 
mortgage,  lien,  or  security  which  any  of  the  said  severaL 
creditors  of  the  defendants  then  held  for  their  respective^ 
debts,  or  any  part  thereof  respectively,  nor  to  prevents 
the  said  creditors  or  any  of  them,  their  or  any  of  their 
partners  or  partner,  executors,  administrators,  or  assigns, 
from  suing  or  prosecuting  any  person  or  persons  other 
than  the  defendants,  their  heirs,  &c.,  who  were  or  should 
or  might  be  liable  to  pay  or  make  good  to  any  of  the 
said  creditors  all  or  any  of  their  respective  debts,  eitha 
as  drawers,  indorsers,  or  acceptors  of  any  bill  or  bills  of 
exchange  or  promissory  note  or  notes,  or  being  jointly 
or  severally  bound  in  any  bond  or  bonds  or  obligations, 
or  other  instniments,  or  as  being  liable  to  pay  such 
debts,  or  any  part  thereof,  without  having  subscribed  or 
executed  any  biU,  note,  bond,  or  other  instrument  what- 
soever, as  if  the  said  indenture  had  not  been  made;  nor 
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from  suing  the  said  defendants  jointly  with  any  sucli  1852. 
person  or  persons^  if  necessary  for  the  sake  of  eon-  p^^^^ 
formity,  they  being  indemnified  in  respect  thereof  by  the  ^' 

creditors  or  creditor  so  suing  them^  —  as  by  the  said 
indenture^  reference  being  thereunto  had^  would  more 
fidly  appear :  Averment,  that,  before  the  commencement  Averment  that 
of  this  suit,  to  wit,  on  the  said  11th  of  April,  1851,  to  duly  executed 
wit,  at  the  time  of  the  making  of  the  said  indenture,  the  aJte^'^^Mw^' 
same  was  subscribed  and  sealed  by  the  defendants  and  shal^  audby 
the  said  Greorge  Marshall,  and  by  divers,  to  wit,  one  tors; 
hundred,  of  the  said  creditors  of  the  defendants  jointly, 
and  by  divers,  to  wit,  one  hundred,  others  of  the  defend- 
ants jointly,  by  their  authorised  agents  or  attorneys  re- 
spectively,— profert :  That  the  creditors  by  whom  or  on  that  the  credi- 
tors so  execiit- 
whose  behalf  respectively  the  same  was  so  subscribed  and  ing  were  rix 

«»led  as  aforesaid,  were  six  sevenths  in  number  and  valne  --^^ 
of  the  creditors  of  the  defendants,  within  the  meaning  of  value; 
the  said  act,  whose  debts  amounted  to  the  sum  of  10/.  and 
upwards,  accounting  every  creditor  of  the  defendants  a 
creditor  in  value  in  respect  of  such  amount  only  as,  upon 
an  account  fairly  stated,  after  allowing    the  value   Of 
mortgaged  property  and  other  such  available  securities 
or  liens  from  the  defendants,  appeared  to  be  the  balance 
due  to  them  respectively :    That  the  said  indenture,  so  that  the  deed 
subscribed  and  sealed  as  aforesaid,  was  and  is  a  deed  of  arrangement 
arrangement  between  the  defendants  and  their  creditors  ^*^^^  8.224; 
within  the  meaning  of  the  provisions  of  the  bankrupt- 
law  consolidation  act,  1849,  as  to  arrangements  by  deed : 
That  the  plaintifis,  at  the  time  of  the  making  of  the  said  that  the  plain- 

tiflfs  were  credi* 

indenture,  were  creditors  of  the  defendants  in  respect  of  tors; 
the  causes  of  action  in  the  declaration  mentioned,  within 
the  meaning  of  the  said  statute ;  and  that,  at  the  time 
last  aforesaid,  the  sums  due  in  respect  of  the  last-men- 
tioned causes  of  action  were  debts  due  from  the  defend- 
ants jointly  to  the  plaintifis,  within  the  meaning  of  the 
said  indenture :   That  afterwards,  to  wit,  on  the  1st  of  *^*  ^^•^  ^^ 
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1852. 
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notice  of  the 
suspenmon,  and 
of  the  deed; 


that  three 
months  had 
elapsed;  that 
the  defendants 
might  have  ex- 
ecuted the 
deed,  and  were 
requested  so 
to  do; 


and  that  the 
deed  hecame 
effectual  and 
obligatory. 


Replication. 


May^  1851^  the  plaintiffis  had  notice^  to  wit^  from  the 
defendants^  of  the  said  suspension  of  payment  by  the 
defendants^  and  of  such  deed  of  arrangement  as  aforesaid^ 
within  the  meaning  of  the  said  statute^  and  were  then, 
to  wit^  on  the  day  and  year  last  aforesaid^  requested,  to 
wit,  by  the  defendants,  to  subscribe  and  seal,  and  ooold 
then  have  subscribed  and  sealed,  the  said  deed,  as  par- 
ties thereto  of  the  third  part:    That  three  calendar 
months  from  the  time  of  such  last-mentioned  notice  had 
elapsed  before  the  commencement  of  this  suit :  That  the 
plaintiffs,  after  the  making  of  the  said  indenture,  and  at 
all  times  thereafter  until  the  commencement  of  this  suit, 
and  at  aU  times  since,  might  and  could,  if  they  would, 
have  subscribed  and  sealed  the  said  indenture  as  credi- 
tors of  the  defendants  for  the  sum  due  in  respect  of  the 
causes  of  action  in  the  declaration  mentioned,  and  as 
parties  to  the  said  indenture  of  the  third  part,  and 
before  the  commencement  of  this  suit,  to  wit,  on  th 
day  and  year  last  aforesaid,  requested,  to  wit,  by  the  de 
fendants,  so  to  do  :  And  so  the  defendants  said,  that,  b 
force  of  the  said  statute,  the  said  indenture,  after  th- 
expiration  of  the  period  last  aforesaid,  and  before  tk. 
commencement  of  this  suit,  to  wit,  on  the  1st  of  Oc 
ber,  1851,  became  and  was  effectual  and  obligatory  in 
respects  upon  the  plaintiffs,  as  if  they  had  duly  su 
scribed  their  names    and  affixed  their  seals 
whereby  the  defendants  had  been  and  were  released 
discharged  from  the 'causes  of  action  in  the  dedarati^ 
mentioned, — verification. 

To  this  plea,  the  plaintiffs, — craving  oyer  of  the  d 
and  setting  it  out, — replied,  that,  before  and  at  the 
of  making  and  executing  the  said  indenture  in  that  pX 
mentioned,  each  of  the  said  defendants  was 
and  entitled  to  divers  goods,  chattels,  and  effects, 
own  separate  property,  to  a  lai^  amount,  to  wit, 
to  the  amount  of  1000/.,  and  liable  to  seismre  undL 
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legal  process^  for  and  towards  payment  of  tbe  debts  due        1852. 

to  the  joint  creditors  of  the  said  defendants^ — yerifica- 

tioii. 

To  this  replication  the  defendants  demurred  gene- 
rally. 

Channett,  Serjt.,  in  support  of  the  demurrer.  Two 
questions  arise  here^ — firsts  whether  the  release  set  up 
by  the  sixth  plea  constitutes  a  valid  release  under  the 
statute  12  &  18  Vict.  c.  106,  or  whether  it  is  open  to 
the  objection,  that,  though  it  appoints  a  trustee,  and 
professes  to  discharge  the  defendants,  it  can  legally  so 
operate,  inasmuch  as  it  contains  no  assignment  of  the 
estate  and  effects  of  the  defendants, — secondly,  whether, 
supposing  no  assignment  to  be  necessary,  the  deed  is  not 
inqperatiye  quoad  the  separate  estate  of  the  defendants, 
and  whether  such  separate  estate  is  not  still  liable  to 
seizure  under  a  fi.  £&.  The  construction  of  the  clauses  of 
ihe  statute  upon  which  these  questions  depend,  has  been 
the  subject  of  discussion  in  Drew  y.  Collins,  6  Exch.  670, 
in  the  court  of  Exchequer,  and  in  Tetley  y.  Taylor,  1 
Ellis  &  B.  521,  21  Law  J.,  N.  S.,  Q.  B.  2,  in  the  court 
of  Queen's  Bench.  Those  two  courts  came  to  opposite 
decisions ;  and  the  question  now  is,  to  which  of  those  de- 
cisions this  court  will  adhere.  If  the  yiew  taken  by  the 
Queen's  Bench  be  adopted,  the  two  points  in  effect  be- 
come one ;  that  court  haying  held,  that,  if  six  seyenths  of 
the  creditors  whose  debts  amount  to  10/.  concur  in  the  ar- 
rangement, it  is  binding,  after  the  lapse  of  three  calendar 
months,  upon  those  creditors  who  do  not  come  in,  and 
dierefore  that  it  is  no  objection  that  the  deed  omits  to 
provide  for  the  assignment  of  separate  estate.  The 
material  clauses  of  the  act  are  the  224th,  225th,  226th, 
228th,  and  229th.  Section  224  enacts,  ''that  every 
deed  or  memorandum  of  arrangement  now  or  hereafter 
e&tered  into  between  any  such  trader  and  his  creditors. 
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1852,  and  signed  by  or  on  behalf  of  six  sevenths  in  number 
FiBHSB  ^^^  value  of  those  creditors  whose  debts  amount  to  10/. 
and  upwards^  touching  such  trader's  liabilities^  and  his 
release  therefrom,  and  the  distribution,  inspection^  con- 
duct, management,  and  mode  of  winding  up  of  his  estate, 
or  all  or  any  of  such  matters,  or  any  matters  having 
reference  thereto,  shall  (subject  to  the  conditions  here- 
inafter mentioned)  be  as  effectual  and  obligatory  in  all 
respects  upon  all  the  creditors  who  shall  not  have  signed 
such  deed  or  memorandum  of  arrangement,  as  if  thqr 
had  duly  signed  the  same :  and  such  deed  or  memo- 
randum, when  so  signed,  shall  not  be  or  be  liable  to  be 
disturbed  or  impeached  by  reason  of  any  prior  or  sub- 
sequent act  of  bankruptcy :  provided  always,  that  every 
creditor  shall  be  accounted  a  creditor  in  value  in  respect 
of  such  amount  only  as,  upon  an  account  fiurly  stated, 
after  allowing  the  value  of  mortgaged  property  and  other 
such  available  securities  or  liens  from  such  trader^  shall 
appear  to  be  the  balance  due  to  him/^  Section  225 
enacts  "  that  no  such  deed  or  memorandum  of  arrange- 
ment shall  be  effectual  or  obligatory  upon  any  creditor 
who  shall  not  have  signed  the  same,  imtil  after  the  ex- 
piration of  three  months  from  the  time  at  which  such 
creditor  shall  have  had  notice  from  such  trader  of  his 
suspension  of  payment,  and  of  such  deed  or  memo- 
randum of  arrangement,  unless  such  trader  shall  within 
such  time  obtain  from  the  court  an  order  or  certificate 
of  the  said  court  declaring  or  certifying  that  such  deed 
or  memorandum  of  arrangement  has  been  duly  signed 
by  or  on  behalf  of  such  majority  of  the  crediton 
aforesaid ;  and  it  shall  be  lawful  for  the  court  within  th( 
district  of  which  the  trader  shall  have  resided  or  can 
on  business  for  six  months  next  immediately  preoedii 
his  suspension  of  payment  to  make  such  order  or  cer< 
tificate  on  the  petition  of  any  such  trader,  and  to  ex 
ercise  jurisdiction  in  and  over  the  matters  of  any  suci 
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application;  and  no  creditor  who  shall  not  have  had  1852. 
fourteen  days'  notice  of  any  intended  application  for  fisheb 
such  order  or  certificate  as  aforesaid  shall  be  bound         ^*'- 

Bell. 

thereby."  The  226th  section  enacts  that  the  trustee  or 
inspector^  &c.,  shall  certify  as  to  the  proper  number  of 
creditors  having  signed^  which  certificate  shall  be  filed^ 
&c  The  227th  section  provides  that  an  account  of 
debts  &c.  shall  be  annexed  to  such  certificate,  and  be 
verified  by  the  affidavit  of  the  arranging  debtor.  Section 
228  enacts  "  that  the  creditors  of  every  such  trader  shall 
have  the  same  rights  respectively  as  to  set-ofi^,  mutual 
oredit^  lien,  and  priority,  and  joint  and  separate  assets 
shall  be  distributed  in  like  manner  as  in  bankruptcy; 
and  no  creditor  shall  be  prejudiced  or  afiected  by  being 
a  party  to  any  such  deed  or  memorandum  of  arrange- 
ment as  aforesaid;  or  by  the  same  being  obligatoiy  upon 
him  as  to  his  right  or  remedy  against  any  person  other 
than  sach  trader ;  and  every  person  who  would  be  entitled 
to  prove  in  bankruptcy  shall  be  deemed  a  creditor  within 
the  meaning  of  the  provisions  of  this  act  with  respect 
to  arrangements  by  deed/'  And  section  229  provides, 
^'that,  if  any  creditor  of  any  trader  shall  be  desirous  to 
shew  that  the  administration  of  the  estate  of  such  trader 
has  not  been  duly  conducted  in  conformity  with  such 
deed  or  memorandum  of  arrangement,  it  shall  be  lawful 
for  him  to  apply  to  the  court  by  petition,  supported  by 
affidavit,  stating  any  faxats  or  circumstances  to  shew  that 
sach  administration  has  not  been  duly  conducted ;  and 
thereupon  the  court  shall  have  fiill  power,  and  it  is 
hereby  fully  authorised,  to  consider  the  subject-matter 
of  such  application,  and,  if  it  shall  think  fit,  may  direct 
any  inquiry,  and  in  such  manner  as  it  shall  think  pro- 
per, into  the  subject  of  such  application,  and  generally 
may  make  such  order  and  exercise  such  jurisdiction  in 
or  over  the  subject-matter  of  such  application,  and  the 
costs  thereof,  as  to  the  said  court  shall  appear  just." 
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1852.        Here^  six  seyentlis  of  the  creditors  whose  debts  amount 
FwHTO       ^  ^^^'  ^*^®  executed  the  deed,  but  there  is  no  asdgn- 
«'•  ment  of  the  debtors'  property:  therefore,  if  the  estate 

should  realise  more  than  enough  to  pay  7s.  6d.  m  the 
pound  to  all  the  creditors,  the  creditors  would  derive  no 
benefit  from  the  surplus.  In  PhiUips  y.  Swrridge,  1  L. 
M.  &  P.  458,  19  Law  Joum.,  N.  S.,  C.  P.  887,  the  deed 
did  contain  an  assignment  of  the  debtor's  property.  And 
in  Stewart  v.  Collins,  ant^.  Vol.  X,  p.  634,  2  L.  M.  & 
P.  61,  either  the  deed  is  imperfectly  set  out  in  the  plea„ 
or  the  point  was  not  taken.  It  distinctly  arose,  how- 
ever, in  Drew  v.  CoUins,  6  Exch.  670,  and  the  court  of 
Exchequer  held  that  a  deed  of  arrangement  between  an 
insolvent  trader  and  his  creditors,  is  not,  under  the 
224th  section  of  the  statute,  binding  on  the  creditors 
who  have  not  executed  it,  unless  it  provides  /br  the  entire 
distribution  of  the  trader's  estate  among  his  creditors. 
Pollock,  C.  B.,  there  says, — p.  688 :  ''According  to  the 
true  construction  of  the  224th  section,  if  there  be  an  ar- 
rangement by  deed,  a  distribution  must  be  made  of  the- 
whole  property;  and,  consequently,  any  deed  which 
gives  to  the  trader  the  surplus  after  payment  of  a  com* 
position,  is  not  in  conformity  with  the  statute;  so  that 
the  provisions  of  this  deed  are  ultr&  vires  what  any  num- 
ber of  creditors  had  a  right  to  make  obligatory  on  the 
rest.  The  228th  section  is  quite  dear  and  distinct  that 
the  distribution  of  the  trader's  property  shall  be  aooord- 
ing  to  the  rule  in  bankruptcy ;  and  if  that  overfrides  all 
arrangements  by  deed,  as  in  my  opinion  it  does,  it  must 
have  been  intended  that  in  these  cases  there  should  be  a 
division  of  the  property,  subject  to  such  arrangement  as 
the  creditors  may  agree  to ;  the  object  of  that  arrange- 
ment being,  to  avoid  the  costs  of  bankruptcy,  and  to 
facilitate  the  distribution  of  the  property  without  an  ex- 
pensive machinery."  And  Alderson,  B.,  adds :  "  By  this 
deed,  six  sevenths  of  the  creditors  agree  to  distribute 
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6f.  8rf.  in  the  pound  on  the  debt  of  each  creditor,  and  1852. 
then  give  the  rest  to  the  insolvent.  Suppose  he  was  fisubs 
able  to  pay  20s.  in  the  pound,  instead  of  6s.  8rf.,  would  «'• 

it  be  competent  for  six  sevenths  of  the  creditors  to  give 
him  the  surplus  ?     It  is  not  necessary  to  put  a  construc- 
tion on  the  act  which  would  lead  to  such  an  absurdity, 
when  by  the  228th  section  the  assets  are  to  be  distri- 
buted '  in  like  manner  as  in  bankruptcy/     The  only  rea- 
sonable and  proper  construction  of  the  statute  is,  that 
there  can  be  no  valid  arrangement  by  deed,  unless  the 
whole  of  the  trader's  estate  is  distributed  among  his 
creditors/'    The  court  of  Queen's  Bench  in  the  subse- 
quent case  of  Tetley  v.  Taylor,  1  Ellis  &  B.  521,  took  a 
different  view  of  the  statute,  holding  that  a  composition- 
deed  executed  by  two    sureties,   by  the  defendant,  a 
trader,  and  by  six  sevenths  of  his  creditors  to  the  amount 
of  10/., — not  including  the  plaintifis, — ^by  which  the  de- 
fendant and  his  sureties  covenanted  to  pay  7s.  Qd.  in  the 
pound  to  each  creditor,  to  be  secured  by  notes  of  himself 
and  sureties,  and  the  creditors  in  consideration  thereof 
released  the  defendant, — was  binding  upon  the  plaintiffs, 
under  the  224th  section  of  the  act,  although  it  did  not  pro- 
vide for  the  distribution  of  the  whole  of  the  trader's  estate. 
Lord  CampbeU,  in  giving  the  judgment  of  the  court, — 
after  reading  the  224th  section, — says :  "  It  is  impossible 
to  contend  that  these  words  necessarily  require  that  the 
deed  should  provide  for  the  distribution  of  all  the  tra- 
der's effects  among  his  creditors,  or  that  they  exclude  a 
deed  which  allows  him  to  remain  in  possession  of  them 
on  payment  of  such  a  composition  as  is  satisfactory  to 
ax  sevenths  of  his  creditors,  and  on  performance  of  such 
other  stipulations  as  they  consider  more  for  their  advan- 
tage than  forcing  him  into  bankruptpy,  or  requiring  that 
his  trade  shall  be  stopped,  that  all  his  property  shall 
be  sold,  and  that  they  shall  accept  a  dividend  from  the 
fond  produced  by  the  sale.    The  section  cautiously  and 
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1852.        anxiously  guards  against  the  supposition  that  the  deed^ 
PisHBR       *^  ^  protected,  must  embrace  all  the  matters  which  it 
^-  enumerates.     We  can  see  no  absurdity  in  supposing  that 

composition-deeds  are  meant  to  be  included  in  the 
enactment.  We  know  that  they  are  very  common  in 
practice,  and  are  frequently  very  advantageous  both  for 
the  creditors  and  the  debtor.  The  composition  offered 
may  be  considerably  more  than  would  be  the  dividend 
on  an  immediate  sale  and  distribution  of  his  effects ;  and 
he  may  be  enabled  to  pay  this  composition,  from  the  as- 
sistance of  friends,  and  from  being  permitted  to  avail 
himself  of  his  position  in  the  commercial  world,  which, 
would  be  utterly  lost  if  he  were  made  a  bankrupt.  A. 
great  power  is  certainly  given  to  the  six  sevenths  in  num- 
ber and  value  of  the  creditors :  but  they  can  only  place 
the  remaining  seventh  in  the  same  situation  in  which 
they  have  placed  themselves ;  and  it  surely  would  not  be 
imputing  any  absurdity  to  the  legislature,  the  words 
employed  by  them  naturally  bearing  such  a  meaning,  if 
we  suppose  that  they  considered  the  risk  of  the  six 
sevenths  in  number  and  value  of  the  creditors  agreeing 
to  accept  a  composition  less  than  they  could  obtain  by 
resorting  to  their  legal  remedies,  was  so  small  as  not  to 
deserve  consideration,  or,  at  least,  to  outweigh  the  risk 
of  fair  and  beneficial  deeds  of  arrangement  being  de- 
feated by  the  refusal  of  one  or  two  creditors  to  join  in 
the  arrangement,  or  of  dissenting  creditors  obtaining  a 
preference  by  refusing  to  concur,  until,  by  a  clandestine 
bargain,  their  claims  are  fully  satisfied.^'  It  is  submitted 
that  that  judgment  presents  a  just  exposition  of  the 
views  of  the  legislature.  They  evidently  contemplated 
that  the  arrangement  which  would  be  satisfactory  to  so 
large  a  portion  of  the  creditors  as  six  sevenths,  would  be 
the  most  beneficial  one  for  the  creditors  at  lai^.  If 
that  be  so,  the  argument  derived  from  the  228th  sec- 
tion, that  there  is  no  provision  made  for  the  conveyance 
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of  the  separate  estates  of  the  defendants^  will  not  press.  1852. 
Here,  the  plaintiffs  are  joint  creditors :  the  deed  pur-  Fisheb 
ports  to  convey  to  the  trustee  all  the  joint  property  of  Bell, 
the  defendants,— not,  it  is  true,  for  the  purpose  of  real- 
ising the  proceeds  for  distribution  amongst  the  credi- 
tors :  but  Marshall,  the  trustee,  makes  himself  person- 
ally responsible  for  the  amount  of  the  composition.  The 
real  question  is,  whether  six  sevenths  of  the  creditors 
may  not  lawftilly  bind  the  general  body  of  creditors  by 
a  deed  otherwise  than  for  winding  up.  [Jervis,  C.  J. 
The  history  of  these  clauses  is  this :  It  was  found  by 
experience,  that,  when  it  became  desirable  that  large 
mercantile  firms  should  be  woimd  up  without  having 
recourse  to  bankruptcy,  certain  obstinate  creditors  com- 
pelled the  rest  to  submit  to  their  being  paid  in  full  To 
remedy  this  evil,  the  clauses  in  question  were  drawn  by 
Mr.  Lavie,  and  were  submitted  to  the  House  of  Lords 
by  Lord  Brougham.  The  224th  section  speaks  of  deeds 
of  arrangement  by  a  trader  "  touching  stick  trader's  lia- 
biliiies,  and  his  release  therefrom,  and  the  distribution, 
inspection,  conduct,  management,  and  mode  of  winding 
up  of  his  estate,  or  all  or  any  of  such  matters  :''  do  these 
words  '^  or  all  or  any  of  such  matters  *'  apply  to  the  first 
of  these  things,  or  to  the  last?  If  they  may  apply  to 
the  first,  to  the  exclusion  of  the  last,  there  may  be  an 
arrangement  between  the  trader  and  his  creditors  which 
does  not  necessarily  involve  the  winding  up  of  his  estate. 
That  view  does  not  seem  to  have  been  adverted  to  in  the 
Queen's  Bench  :  but  it  may,  nevertheless,  be  worth  con- 
sidering.] It  is  quite  consistent  with  all  the  provisions 
of  the  act,  that  the  arrangement  contemplated  may  pro- 
vide for  the  release  of  the  trader  from  his  liabilities, 
without  interfering  with  the  management  of  his  estate. 
Composition- deeds  were  well  known  to  the  law  before 
the  passing  of  the  act. 
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1852.  BarstoWy  contrk.    Throughout  this  act,  wherever  the 

FiBHEB       legislature  is  dealing  with  ordinary  composition-deeds,  it 

„  ^'  has  in  terms  said  so.    The  deed  now  under  consideration 

Bell. 

is  one  of  a  very  extraordinary  description.  There  is  no 
trustee  appointed,  no  surety :  the  general  scope  of  it  is, 
that  i\kQ  joint  property  of  the  defendants  is  sold  to  Mar- 
shall, who  for  that  consideration  engages  to  pay  7$.  6d. 
in  the  pound  to  each  of  their  creditors;  the  debtors 
themselves  not  joining  in  the  notes:  and  there  is  the 
personal  covenant  only  of  Marshall  for  the  payment  of 
the  money.  It  is  not  even  alleged  that  the  compontion 
was  offered  to  the  defendants.  Such  an  arrangement  is 
perfectly  inconsistent  with  every  provision  in  the  act, 
and  wholly  beside  the  general  policy  of  the  bankrapt 
law.  If  there  had  been  a  bankruptcy,  the  joint-ore- 
ditors  would  take  the  whole  of  the  joint  estatCj  and  the=i 
surplus,  if  any,  of  ^he  separate  estate  of  each  of  th&^ 
debtors.  This  deed  professes  to  deal  with  the  join 
estate  only.  The  229th  section,  which  gives  a  remed; 
to  a  creditor  who  is  dissatisfied  with  what  has  been  done 
is  important :  it  enacts,  '^  that,  if  any  creditor  of  an; 
trader  shall  be  desirous  to  shew  that  the 
of  the  estate  of  such  trader  has  not  been  duly  condu< 
in  conformity  with  such  deed  or  memorandum  of  ar< 
rangement,  it  shall  be  lawful  for  him  to  apply  to  th( 
court  by  petition,  supported  by  affidavit,  stating  an; 
facts  or  circumstances  to  shew  that  such  administratio: 
has  not  been  duly  conducted ;  and  thereupon  the  ooi 
shall  have  full  power,  and  it  is  hereby  fully  aui 
to  consider  the  subject-matter  of  such  application^  and 
if  it  shall  think  fit,  may  direct  any  inquiry,  and  in 
manner  as  it  shall  think  proper,  into  the  subject  of  8a( 
application,  and  generally  may  make  such  order  and  eX' 
ercise  such  jurisdiction  in  or  over  the  subject-matter  o^ 
such  application,  and  the  costs  thereof,  as  to  the  saii 
court  shall  appear  just/'     [Jervis,  C.  J.     "  Administnu^ 
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if  the  estate/'  seems  there  to  be  used  as  a  generic 
for  ''  conduct,  management,  &c/'  in  section  224.] 
ij  so.  The  case  of  composition  **  after  adjudication 
akruptcy/'  is  provided  for  by  sections  230  and  231 ; 
bat  is  to  take  place  after  the  bankrupt  has  under- 
a  scrutiny,  and  the  consent  of  nine  tenths  in  num- 
nd  Talue  of  the  creditors  assembled  at  a  meeting 
I  for  the  purpose,  is  required ;  and  strong  terms  of 
ction  are  thrown  over  creditors  in  that  case,  (a) 


1852. 


FiSHEB 
V, 

Bkll. 


Section  230  enacts  **  that 
mkrapt,  at  any  time  after 
all  have  passed  his  last 
nation,  may  call  a  meet- 
r  his  creditors  (whereof, 
»f  the  purport  whereof, 
f-one  days'  notice  shall 
ren  in  the  London  Ga- 
,  and  if  the  bankrupt  or 
lends  shall  make  an  of- 
r  composition,  and  nine 
I  in  number  and  value  of 
editors  assembled  at  such 
Dg  shall  agree  to  accept 
ime,  another  meeting  for 
nrpose  of  deciding  upon 
»ffer  shall  be  appointed  to 
Kden,  whereof  such  notice 
be  given  as  aforesaid; 
fy  at  such  second  meet- 
ine  tenths  in  number  and 
of  the  creditors  then  pre- 
ihall  also  agree  to  accept 
xffer,  the  court  shall  and 
upon  such  acceptance  be- 
wtified  by  them  in  writ- 
id  upon  payment  of  such 
IS  the  court  shall  direct, 
the  adjudication  of  bank- 
ft  and  supersede  or  dis- 
the  fiat  or  petition  for 
ication ;  and  every  credi- 
r  such  bankrupt  shall  be 


bound  to  accept  of  such  com- 
position so  agreed  to." 

Section  331  enacts  "  that,  in 
deciding  upon  the  offer  of  com- 
position, no  creditor  whose 
debt  is  below  20^.  shall  be 
reckoned  in  number,  but  the 
debt  due  to  such  creditor  shall 
be  computed  in  value;  and 
every  creditor  to  the  amount 
of  50/.  and  upwards  residing 
out  of  England,  shall  be  per- 
sonally served  with  a  copy  of 
the  notice  of  the  meeting  to 
decide  upon  such  offer  as  afore- 
said, and  of  the  purpose  for 
which  the  same  is  called,  so 
long  before  such  meeting  as 
that  he  may  have  time  to  vote 
thereat,  and  such  creditor  shall 
be  entitled  to  vote  by  letter  of 
attorney,  executed  and  attest- 
ed in  manner  required  for  a 
creditor's  voting  in  the  choice 
of  assignees ;  and,  if  any  credi- 
tor shall  agree  to  accept  any 
gratuity  or  higher  composition 
for  assenting  to  such  offer,  he 
shall  forfeit  the  debt  due  to 
him,  together  with  such  gra- 
tuity or  composition ;  and  the 
bankrupt  shall  (if  thereto  re- 
quired) make  oath  before  the 
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1852.        Upon  the  whole,  it  is  submitted  that  the  court  wiU  ad- 

j^KB       ^^^  ^  *^®  decision  of  the  court  of  Exchequer  in  Drew 

«•  V.  Collins,  rather  than  to  that  of  the  Queen's  Bench  in 

Bell. 

Tetley  v.  Taylor^  where  the  court  seem  not  to  have 
perceived  the  consequence  of  there  being  a  possible 
surplus  of  separate  estate  to  go  in  aid  of  the  joint  estate. 

Channell,  Serjt.,  was  heard  in  reply. 

Jervis,  C.  J.  This  point  being  now  before  the  Ex- 
chequer Chamber,  upon  a  writ  of  error  in  the  case  of 
Tetley  v.  Taylor,  we  will  defer  our  judgment  in  this  case 
until  after  that  case  has  been  disposed  of. 

Cur,  adv.  vult. 

Jervis,  C.  J.,  on  a  subsequent  day, — June  21, — said : 
The  court  of  error  having  reversed  the  decision  of  the 
court  of  Queen's  Bench  in  Tetley  v.  Taylor,  and  adopted 
that  of  the  court  of  Exchequer  in  Drew  v.  Collins, — 
1  Ellis  &  B.  521,  539, — it  follows  that  we  must  pro 
nounce  judgment  for  the  plaintiffs  in  this  case, — tb 
deed  relied  on  by  the  defendants  not  being  a  valid  d 
of  arrangement  within  the  224th  section  of  the  12  &  1 
Vict.  c.  106. 

Judgment  for  the  plaintiflb. 

court  that  there  has  been  no  that  he  has  not  nsed  any 

such  transaction  between  him,  due  means  or  influence  wit ■        th 

or  any  person  with  his  privity,  any  of  them  to  attain   «m  ^sh 

and  any  of  the  creditors,  and  assent." 
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Foster  v,  Crabb. 

June  8. 

UeTINUE,  for  "a  certain  deed,  to  wit,  an  indenture,  In  detinue  for 
bearing  date,  to  wit,  the  26th  of  September,  1842,  and  thc*^pi^tiff'*^* 
made  between  one  George  Ball  of  the  first  part,  the  ^**  mtert'stwi 

*^  *        ''  as  ct'stni  que 

plaintiff  of  the  second  pai*t,  and  one  David  Colombine  tnist,—  the 
and  one  Edward  Bridges  Swiiidall  of  the  third  part,  pie^ied,  tlmt 
which  indenture  purports  to  be  a  grant  of  a  certain  ^tws^took^ 
annuity  of  100/.  from  the  said  George  Ball  to  the  plain-  and  had  a  pro- 
tiff,  for  the  life  of  the  said  George  Ball."  right  and  title 
Plea,— that,  by  the  said  deed, — after  reciting,  amongst  ^a^t!o  th^'poe- 
other  things,  that  the  plaintiff  had  contracted  and  agreed  sesrion  thereof; 

^  *^  that,  after  the 

with  the  said  George  Ball  for  the  purchase  of  an  annu-  making  of  the 
ity  of  100/.  for  and  during  the  life  of  the  said  George  f^the^pl^. 
Ball,  for  the  sum  of  650/.,  to  be  subject  to  re-purchase  *»ff  ^d  obtain- 

,  -11  cd  or  had  pai- 

upon  the  terms  thereinafter  mentioned ;  that,  upon  the  session  of  the 
treaty  for  the  said  purchase,  it  was  agreed  that  the  said  ^^©d  and 
annuity  should  be  secured  by  a  conveyance  of  the  here-  iiad  possession 

*'  ^  "    ^  "  ^  of  it;  that, 

ditaments  and  premises  thereinafter  described,  and  an  whilst  A.  was 
alignment  of  the  policy  thereinafter  recited,  upon  the  ^J^^d^,  he 
trusts  and  with  the  powers  thereinafter  expressed  and  f^^^j^^i^^ 
contained  of  and  concerning  the  same  respectively ;  and  to  be  by  him 
that  the  said  annuity  should  be  further  secured  by  the  re-delivered  by 
covenants  thereinafter  contained,  and  by  the  warrants  ^"Jj^f*  ^\ 

that  the  de- 
fendant de« 
tained  and  det^us  the  deed  from  the  plaintiff,  for  and  on  behalf  of  A.,  by  the  authority, 
lioenee,  and  request  of  A. 

To  this  plea  the  plaintiff  replied,  that,  before  the  defendant  was  possessed  of  the  deed, 
<»Md  O.,  and  not  the  sud  B.,  was  possessed  thereof,  and,  being  so  possessed  thereof,  G.  de- 
Ihrered  the  deed  to  the  defendant,  at  the  request  and  by  the  authority  of  the  plaintiff,  and 
"the  defendant,  at  the  request,  and  by  the  authority,  and  on  behalf  of  the  plaintiff,  then  re- 
ceived the  deed  of  and  fixnn  G.,  and  hud  always  held  and  still  holds  the  same  under  and  by 
^rirtae  of  such  last-mentioned  request  and  authority, — without  thit  that  the  said  A.  delivered 
"the  deed  to  the  defendant,  as  alleged  in  the  plea : — 

Hdd,  that  the  replication  was  sufficient  both  in  the  inducement  and  in  the  traverse ; 
^br,  that,  without  the  allegation  thereby  traversed,  the  plea  would  be  no  answer  to  the 
^edanUon. 
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1852.  of  attorney  thereinafter  respectively  recited, — it  was 
FosTBB  by  the  said  deed  witnessed,  that,  in  consideration  of 
CbIbb  ^^^  ^^^  ^^  650/.  sterling  to  the  said  Geoi^  Ball 
paid  by  the  plaintiff  at  or  before  the  execution  of 
those  presents,  he  the  said  George  Ball  did  grant, 
bai^ain,  and  sell  unto  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  one  annuity  of  100/.  ster- 
ling, to  be  paid  and  payable  for  and  during  the  life 
of  him  the  said  George  Ball,  and  to  be  charged  and 
chai^eable  upon  the  hereditaments  and  premises  and 
policy  thereinafter  respectively  released  and  assigned, — 
to  have  and  take  the  said  annuity  unto  the  plaintiff,  his 
executors,  administrators,  and  assigns,  for  and  during 
the  life  of  the  said  George  Ball,  to  be  paid  and  payable 
as  therein  mentioned :  and  it  was  by  the  said  deed  fur- 
ther witnessed,  that,  in  consideration  of  the  said  sum  of 
650/.  so  paid  to  the  said  George  Ball  by  the  plaintiff  as 
thereinbefore  was  mentioned,  and  in  consideration  of  the 
sum  of  10«.  to  the  said  George  Ball  paid  by  the  plaintiff, 
as  thereinbefore  was  mentioned,  and  in  consideration  oS 
the  sum  of  lOs.  to  the  said  G^oi^e  BaU  paid  by  the  said 
David  Colombine  and  Edward  Bridges  Swindall,  at  or 
before  the  execution  of  the  said  indenture,  the  receipt 
whereof  was  thereby  acknowledged,  he,  the  said  George 
Ball  had  granted,  bargained,  sold,  and  released,  and  by 
the  said  deed  (which,  in  respect  of  such  hereditaments  ^ 
and  premises  secondly  thereinaft;er  described  as  were  (^3 
freehold  tenure,  and  for  the  purpose  of  barring  the^ 
estate-tail  in  remainder  of  the  said  George  Ball  therein.^: 
was  intended  to  be  inrolled  in  her  Majesty's  higF^ 
court  of  Chancery  in  Ireland,  in  pursuance  of 
act  {a)  for  the  abolition  of  fines  and  recoveries, 
for  the  substitution  of  more  simple  modes  of 
ance  in   Ireland),   did   grant,   bargain,  sell,   and         j^ 

(a)  4  &  6  W.  4^  c.  92. 


i 


Cbabb. 
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lease  ui^to  the   said    David  Colombine  and   Edward        1852. 
Bridges  Swindall^  such  parts  thereof  as  are  of  freehold       T 

r  08TSB 

tenure  being  in  their  actual  possession  by  virtue  of  a  bar-  v. 

gain  and  sale  to  them  thereof  made  by  the  said  George 
Ball,  in  consideration  of  5s.,  by  indenture  bearing  date 
the  day  next  before  the  day  of  the  date  of  the  said  deed, 
for  the  term  of  one  whole  year,  commencing  from  the 
day  next  before  the  day  of  the  date  of  the  same  inden- 
ture of  bargain  and  sale,  and  by  force  of  the  statute 
made  for  transferrcig  uses  into  possession,  their  heirs, 
executors,  and  administrators,  certain  messuages,  dwell- 
ing-houses, cottages,  outhouses,  buildings,  farms,  lands, 
tenements,  hereditaments,  and  premises  therein  men- 
tioned, and  which  the  said  George  Ball  had  an  estate, 
property,  right,  and  title  to,  as  therein  mentioned ;  and 
the  reversion  and  reversions,  remainder  and  remainders, 
yearly  and  other  rents,  issues,  and  profits  of  all  and  sin- 
gular the  aforesaid  messuages,  farms,  lands,  and  other 
hereditaments ;  and  all  the  estate,  right,  title,  interest, 
\jkae,  trust,  property,  profit,  claim,  and  demand  what- 
soever of  the  said  Geoi^e  Ball,  in,  to,  and  upon  the 
same  hereditaments  and  premises, — To  have  and  to  hold 
the  hereditaments  and  premises  first  thereinbefore  de- 
scribed, and  intended  to  be  thereby  released  and  conveyed, 
but  subject  to  the  life-estate  of  the  said  George  Ball,  the 
&ther  of  the  said  Geoi^e  Ball,  therein,  and,  as  to  the 
lands  in  Priorstown  and  Killarty,  with  the  appurte- 
nances to  the  said  annuity  of  150/.  by  the  therein-recited 
indenture  of  the  23rd  of  February,  1821,  secured  to  the 
said  Sarah  Ball,  and  subject  to  the  said  sum  of  4500/. 
by  the  therein-recited  indenture  of  the  15th  of  March, 
1821j  secured  for  the  benefit  of  Mary  Jane  BaU,  Eliza- 
beth Ball,  and  Louisa  Ball,  and  to  the  therein-men- 
tioned term  of  five  hundred  years  for  securing  the  same, 
and  to  the  sum  of  2000/.  by  the  same  indenture  secured 
for  the  benefit  of  the  other  children  of  the  said  George 

VOL.  XII.-  c.  B.  c  c 
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1852.        Bally  the  father^  and  Sarah  hiB  wife^  in  case  there  shoold 
FosTEB        ^  ^^y  ^^^^  other  children^  unto  and  to  the  use  of  the 
^'  said  David  Colombine  and  Edward  Bridges  Swindall,  their 

heirs  and  assigns^  during  the  life  of  him  the  said  George 
Ball,  party  thereto,  without  impeachment  of  waste;  and 
to  have  and  to  hold  such  of  the  hereditament  and  pre- 
mises secondly  thereinbefore  described,  and  intended  to 
be  thereby  released  and  conveyed,  as  were  of  freehold 
tenure,  subject  to  the  life-interest  of  the  said  George 
Ball  the  father  therein,  unto  and  to  the  use  of  the  said 
David  Colombine  and  Edward  Bridges  Swindall,  their* 
heirs  and  assigns,  for  all  such  estate  and  interest  as  th^^ 
said  George  Ball,  party  thereto,  could  by  the  said 
lawfully  create  therein,  and  absolutely  freed  and  for 
dischai^ed  from  the  estate-tail  of  the  said  Qeorge  Ball; 
party  thereto,  under  the  said  recited  indenture  of  thi 
15th  of  March,  1821,  or  otherwise;  and  to  have  and 
hold  such  of  the  hereditaments  and  premises  secondl; 
thereinbefore  described,  and  intended  to  be  thereby  as 


signed  and  conveyed,  as  are  of  freehold  tenure,  bat  suIk 

ject  to  the  said  life-interest  of  the  said  Greorge  Ball  th     ■    i^ie 

father  therein,  imto  the  said  David  Colombine   an^^^^^d 

Edward  Bridges  Swindall,  their  executors,  JMlmiinii 

tors,  and  assigns,  for  all  the  term  or  terms  of  years  no~ 

to  come  and  unexpired  therein ;  but,  nevertheleas,  as 

the  hereditaments  thereinbefore  described,  and  intends 


to  be  thereby  released,  assigned,  and  conveyed,  upon  «^—  ^ 

for  the  trusts,  intents,  and  purposes,  and  with  and  8ubj< 
to  the  powers  and  provisions  hereinafter  expressed 
declared  of  and  concerning  the  same,  that  is  to  say, 
trust,  that,  if  the  said  annuity  of  100/,,  or  any 
thereof,  should  at  any  time  or  times  thereafter  be  in 

arrear  for  the  space  of  three  months  next  after  buj^       of 
the  days  or  times  thereinbefore  appointed  for  paymen  "C^     of 
the  same,  or  if  the  premiums  and  other  sums  of  moxi.^3f 
thereinafter  covenanted  to  be  paid,  or  any  of  tltesz?. 
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should  at  any  time  or  times  thereafter  be  in  arrear  for        1852. 

the  space  of  three  months  next  after  any  of  the  days  or        fobtwi 

times  after  which  the  same  should  have  become  due  and  *• 

,  _  Cbabb. 

payable  by  the  said  George  Ball,  party  thereto,  then  and 

in  any  of  such  cases,  and  so  often  as  the  same  should 
happen,  they  the  said  David  Colombine  and  Edward 
Bridges  Swindall,  or  the  survivor  of  them,  or  the  heirs, 
executors,  or  administrators  of  such  survivor,  their  or 
his  assigns,  shoidd,  by  and  out  of  the  rents,  issues,  and 
profits  of  the  said  hereditaments  and  premises  therein- 
before described,  and  intended  to  be  thereby  conveyed, 
or  any  part  thereof,  or  by  bringing  actions  against  the 
tenants  or  occupiers  of  the  same  hereditaments  and  pre- 
mises respectively  for  the  recovery  of  the  rents,  issues, 
and  profits  thereof,  or  by  such  other  ways  and  means  as 
to  them  or  him  should  seem  meet,  levy  and  raise  such 
sum  or  sums  of  money  as  should  be  sufficient,  or  as  they 
or  he  should  think  expedient,  for  paying  and  satisfying 
to  the  plaintiff,  his  executors,  administrators,  or  assigns, 
the  said  annuity  of  100/.,  and  also  the  said  premiums 
and  other  moneys  thereinafter  covenanted  to  be  paid,  or 
such  part  thereof  respectively  as  should  be  in  arrear  and 
unpaid,  and  all  costs,  charges,  and  expenses  whatsoever 
which  the  plaintiff,  his  executors,  administrators  or  as- 
signs, or  the  said  David  Colombine  and  Edward  Bridges 
Swindall,  or  either  of  them,  their  or  either  of  their  heirs, 
executors,  administrators,  or  assigns,  or  the  said  David 
Colombine  and  Edward  Bridges  Swindall,  had  paid  or 
been  put  unto  by  reason  of  the  non-payment  thereof 
respectively,  or  otherwise  in  the  execution  of  the  trusts 
thereby  created,  and  should  pay  and  apply  the  moneys 
•o  to  be  levied  and  raised,  or  a  competent  part  thereof, 
in  or  towards  payment  or  satisfaction  of  the  said  arrears, 
premiums,  and  other  moneys,  costs,  charges,  and  ex- 
penses, accordingly,  and  pay  the  surplus,  if  any,  unto 
the  said  Oeorge  Ball,  party  thereto,  his  heirs,  executors, 

cc2 
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1852.        administrators,  cnr  mwigns,  fcnr  his  and  dieir  onm  use  and 
~    FosTEs        benefit;  and,  subject  to  the  trusts  afiiresaid,  ahoold  per- 

^'  mit  and  suffer  the  said  George  Ball  party  thereto,  his 

heirs,  executors,  administrators,  and  assigns,  to  reoeiTe 
and  take  the  rents,  issues,  and  profits  of  the  same  here- 
ditaments and  premises  for  his  and  their  own  use  and 
benefit :  and  by  the  said  deed  it  was  iiurther  witnessed, 
that,  for  the  considerations  aforesaid,  he  the  said  Geoige 
Ball,  party  thereto,  did  thereby  bargain,  sell,  and  assign 
unto  the  said  David  Colombine  and  Edward  Bridges 
SwindaU,  their  executors,  administrators,  and  assigns,  a 
certain  policy  of  assurance  therein  mentioned,  and  the 
sum  of  200/.  thereby  assured,  and  all  other  moneys  to  be 
had  or  obtained  under  or  by  virtue  of  the  said  pdicy, 
together  with  full  power  and  authority  to  ask,  demand, 
sue  for,  recover,  receive,  and  give  effectual  releases  and 
discharges  for,  the  said  sum  of  200/.,  and  all  oiher 
moneys  to  be  had  or  obtained  under  or  by  virtue  of  the 
said  policy, — ^To  have,  hold,  receive,  and  take  the  said 
policy  and  sum  of  200/.,  and  all  other  moneys  thereby 
assigned,  or  intended  so  to  be,  unto  the  said  Darid 
Colombine  and  Edward  Bridges  Swindall,  their  exe- 
cutors, administrators,  and  assigns,  upon  and  for  Ae 
trusts,  intents,  and  purposes,  and  with  and  subject  to 
the  powers  and  provisoes  thereinafter  expressed  and 
declared  of  and  concerning  the  same :  Averment,  that, 
under  and  by  virtue  of  the  said  deed,  and  the  premises 
aforesaid,  the  said  Edward  Bridges  Swindall  and  the 
said  David  Colombine  took  and  had  a  property  and  a 
right  and  title  to  the  said  deed,  and  to  the  possession  of 
the  same ;  that,  after  the  making  of  the  said  deed,  and 
before  the  plaintiff  had  obtained  or  had  possesmon  of  the 
same,  and  before  the  said  detention  in  the  dedaraticm 
mentioned,  and  before  the  commencement  of  this  suit,  wJ^ 

to  wit,  on  the  26th  of  December,  1842,  the  said  Edward       J&r/ 
Bridges  Swindall  obtained  and  had  possession  of  the     ^»je 
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said  deed;  that  the  said  David  Colombine  afterwards^  to        1852. 
wit,  on  the  22nd  of  July,  1845,  died;   that  the  said        Foster 
George  Ball,  the  father  of  the  said  George  Ball  the  party        «  *• 
to  the  said  deed,  afterwards,  to  wit,  on  tlie  day  and  year 
last  aforesaid,  also  died :  that  afterwards,  and  before  the 
commencement  of  this  suit,  and  before  the  said  detention 
by  the  defendant  of  the  said  deed,  and  whilst  the  said 
Edward  Bridges  Swindall  was  possessed  of  the  said  deed, 
to  wit,  on  the  1st  of  January,  1852,  the  said  Edward 
Bridges  Swindall  delivered  the  said  deed  to  the  defend- 
ant, to  be  by  him  kept,  and  to  be  re-delivered  by  him  to 
the  said  Edward  Bridges  Swindall  on  request :  that  he 
detained  and  detains  the  said  deed  from  the  plaintiff  for 
and  on  behalf  of  the  said  Edward  Bridges  Swindall,  by 
the  authority,  licence,  and  request  of  the  said  Edward 
IBridges  Swindall  to  him  the  defendant  for  that  purpose 
£rst  given,  granted,  and  made :  and  that  the  plaintiff's 
property  in,  and  right  and  title  to,  the  said  deed,  was  and 
is  derived  and  acquired  from  and  by  reason  of  his  being 
«  party  to  the  same,  and  not  otherwise, — verification. 

Replication, — ^that,  before  the  defendant  was  possessed  Replication. 

of  the  said  deed  in  the  said  plea  mentioned,  and  after 

'^he  death  of   the  said  David  Colombine,  one  George 

I,  and  not  the  said  Edward  Bridges  Swindall,  was 

of  the  said    deed,  and,  being   so   possessed 

thereof,  the  said  Geoi^e  Green  delivered  the  same  to 

tibie  defendant,  at  the  request  and  by  the  authority  of  the 

(daintiff ;  and  that  the  defendant,  at  the  request,  and  by 

the  authority,  and  on  behalf  of  the  plaintiff,  then  re- 

iseiTed  the  said  deed  of  and  fi^m  the  said  George  Green, 

ind  had  always  held,  and  still  held  the  same  under  and 

y  Tirtue  of  such  last-mentioned  request  and  authority, 

-without  this  that  the  said  Edward  Bridges  Swindall 

diTered  the  said  deed  to  the  defendant,  in  manner 

id  form  as  in  the  plea    alleged, — concluding  to  the 

luntry. 
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1852.  administrators,  or  assigns,  for  his  and  their  own  use  and 
Foster  benefit;  and,  subject  to  the  trosts  aforesaid,  should  per- 
^'  mit  and  suflFer  the  said  George  Ball  party  thereto,  his 

heirs,  executors,  administrators,  and  assigns,  to  receive 
and  take  the  rents,  issues,  and  profits  of  the  same  here- 
ditaments and  premises  for  his  and  their  own  use  and 
benefit :  and  by  the  said  deed  it  was  further  witnessed, 
that,  for  the  considerations  aforesaid,  he  the  said  Qeorge 
Ball,  party  thereto,  did  thereby  bargain,  sell,  and  assign 
unto  the  said  David  Colombine  and  Edward  Bridges 
Swindall,  their  executors,  administrators,  and  assigns,  a 
certain  policy  of  assurance  therein  mentioned,  and  the 
sum  of  200/.  thereby  assured,  and  all  other  moneys  to  be 
had  or  obtained  under  or  by  virtue  of  the  said  p<dicy, 
together  with  full  power  and  authority  to  ask,  demand, 
sue  for,  recover,  receive,  and  give  effectual  releases  and 
discharges  for,  the  said  sum  of  200/.,  and  all  other 
moneys  to  be  had  or  obtained  under  or  by  virtue  of  the 
said  policy, — To  have,  hold,  receive,  and  take  the  said 
policy  and  sum  of  200/.,  and  all  other  moneys  thereby 
assigned,  or  intended  so  to  be,  unto  the  said  David 
Colombine  and  Edward  Bridges  Swindall,  their  exe- 
cutors, administrators,  and  assigns,  upon  and  for  the 
trusts,  intents,  and  purposes,  and  with  and  subject  to 
the  powers  and  provisoes  thereinafter  expressed  and 
declared  of  and  concerning  the  same :  Averment,  that, 
under  and  by  virtue  of  the  said  deed,  and  the  premises 
aforesaid,  the  said  Edward  Bridges  Swindall  and  the 
said  David  Colombine  took  and  had  a  property  and  a 
right  and  title  to  the  said  deed,  and  to  the  possession  of 
the  same ;  that,  after  the  making  of  the  said  deed,  and 
before  the  plaintiff  had  obtained  or  had  possession  of  the 
same,  and  before  the  said  detention  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  suit, 
to  wit^  on  the  26th  of  December,  1842,  the  said  Edward 
Bridges  Swindall  obtained  and  had  possession  of  the 
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said  deed;  that  the  said  David  Colombine  afterwards^  to        1852. 
wit,  on  the  22nd  of  July,  1845,  died;   that  the  said        foster 
Gteorge  Ball,  the  father  of  the  said  George  Ball  the  party        ^  ** 
to  the  said  deed,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  also  died :  that  afterwards,  and  before  the 
commencement  of  this  suit,  and  before  the  said  detention 
by  the  defendant  of  the  said  deed,  and  whilst  the  said 
Edward  Bridges  Swindall  was  possessed  of  the.  said  deed, 
to  wit,  on  the  1st  of  January,  1852,  the  said  Edward 
Bridges  Swindall  delivered  the  said  deed  to  the  defend- 
ant, to  be  by  him  kept,  and  to  be  re-delivered  by  him  to 
the  said  Edward  Bridges  Swindall  on  request :  that  he 
detained  and  detains  the  said  deed  from  the  plaintiff  for 
and  on  behalf  of  the  said  Edward  Bridges  Swindall,  by 
the  authority,  licence,  and  request  of  the  said  Edward 
Bridges  Swindall  to  him  the  defendant  for  that  purpose 
first  given,  granted,  and  made :  and  that  the  plaintiff's 
property  in,  and  right  and  title  to,  the  said  deed,  was  and 
is  derived  and  acquired  from  and  by  reason  of  his  being 
«  party  to  the  same,  and  not  otherwise, — verification. 

Beplication, — ^that,  before  the  defendant  was  possessed  Replication. 
^f  the  said  deed  in  the  said  plea  mentioned,  and  after 
'the  death  of  the  said  David  Colombine,  one  Greorge 
Green,  and  not  the  said  Edward  Bridges  Swindall,  was 
possessed  of  the  said  deed,  and,  being  so  possessed 
'tiiereof,  the  said  Oeorge  Green  delivered  the  same  to 
^e  defendant,  at  the  request  and  by  the  authority  of  the 
jilaintiff ;  and  that  the  defendant,  at  the  request,  and  by 
*the  authority,  and  on  behalf  of  the  plaintiff,  then  re- 
c^yed  the  said  deed  of  and  from  the  said  George  Green, 
cmd  had  always  held,  and  still  held  the  same  under  and 
yjy  virtue  of  such  last-mentioned  request  and  authority, 

^without  this  that  the  said  Edward  Bridges  Swindall 

delivered  the  said  deed  to  the  defendant,  in  manner 
wund  form  as  in  the  plea  alleged, — concluding  to  the 
country. 
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Special  demurra*^  assigning  for  causes^  amongst 
others^ — tliat  the  special  traverse  taken  in  the  replica- 
tion was  an  immaterial  traverse ; — ^that,  if  such  traverse 
were  found  for  the  plaintiff,  the  remainder  of  the  plea 
would  of  itself  be  an  answer  to  the  action ; — that,  if  the 
defendant  detained  the  deed  on  behalf  of  the  said  Ed- 
ward Bridges  Swindall,  by  his  authority,  licence,  and 
request,  the  action  was  not  maintainable,  though  he 
might  not  have  delivered  the  deed  to  the  defendant; — 
that  the  inducement  to  the  traverse  was  bad,  and  incon- 
sistent with  the  declaration,  inasmuch  as  if  the  defend- 
ant always  held  and  still  holds  the  said  deed  under  and 
by  virtue  of  the  said  request  and  authority  of  the 
plaintiff,  the  plaintiff  had  no  ground  to  maintain  the 
action ; — that  the  replication  was  double,  in  alleging  and 
setting  up  a  bailment  of  the  deed  on  behalf  of  the  plain- 
tiff to  the  defendant,  and  a  receipt  and^detention  of  such 
deed,  under  such  bailment,  and  also  a  denial  of  the 
bailment  by  Edward  Bridges  Swindail  to  the  defendant; 
— that,  if  the  plaintiff  meant  to  rely  on  the  alleged  bail- 
ment by  the  said  George  Oreen  to  the  defendant,  at  the 
request  and  by  the  authority  of  the  plaintiff,  as  an  an- 
swer to  the  plea,  he  ought  not  to  have  concluded  his 
replication  with  a  traverse ; — that  the  replication  ought 
to  have  concluded  with  a  verification,  and  not  to  the 
country ; — that  the  replication  ought  to  have  answered 
both  the  alleged  bailment  by  Edward  Bridges  Swindail 
to  the  defendant,  and  also  the  alleged  detention  of  the 
deed  on  behalf  and  by  the  authority  of  the  said  Edward 
Bridges  Swindell ; — that  the  replication  was  uncertain, 
ambiguous,  and  perplexing,  and  it  could  not  be  gathered 
therefrom  whether  the  plaintiff  relied  on  the  supposed 
bailment  by  his  authority  to  the  defendant,  as  precluding 
the  defendant  from  setting  up  the  title  and  authority  of 
Edward  Bridges  Swindail,  or  on  the  mere  denial  of  die 
alleged  bailment  by  Swindail  to  the  defendant; — that, 
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if  the  replication  reUed  upon  the  defendant's  being  pre-  1852. 

eluded  firom  setting  up  the  title  of  Swindall,  it  should  p^^^^ 

have  been  pleaded  by  way  of  estoppel.  ^. 

The  plaintiff  joined  in  demurrer. 

J.  Broum^  in  support  of  the  demiirrer.  The  replication 
does  not  answer  the  whole  plea ;  for^  the  plea  not  only 
alleges  a  bailment  of  the  deed  by  Swindall^  but  goes  on 
to  aver  that  the  defendant  detains  it  for  and  on  behalf^ 
and  by  the  authority^  licence^  and  request  of  Swindall. 
Both  all^ations  were  necessary  to  constitute  a  defence. 
The  only  material  part  of  the  replication  is  that  which 
follows  the  absque  hoc ;  but  it  does  not  go  far  enough. 
A  demurrer  is  not  a  confession^  if  the  count,  plea,  or 
replication  be  vicious :  Com.  Dig.  Pleader  (Q.  6),  citing 
Howard  and  Platfs  Case,  2  Roll.  22,  Zmch  and  J8am- 
JieWs  Case,  1  Leon.  80.  So,  a  thing  not  material  or 
traversable,  is  not  confessed  or  admitted  by  the  demurrer, 
where  it  is  not  traversed :  Rex  v.  The  Bishop  of  Chester, 
2  Salk.  560,  561.  \Maule,  J.  That  means,  that  it 
cannot  be  used  as  an  admission  upon  any  other  occa- 
sion.] If  the  plaintiff  had  intended  to  rely  upon  the 
matter  alleged  in  the  former  part  of  his  replication,  he 
should  have  replied  it  by  way  of  estoppel.  In  Sanderson 
V.  Colbnan,  4  M.  &  G.  209,  4  Scott,  N.  B.  638,  where 
it  was  for  the  first  time  held  that  matter  of  estoppel  in 
pais  may  be  pleaded,  Tindal,  C.  J.,  says:  "Estoppel 
may  be  by  matter  of  record,  by  deed,  and  by  matter  in 
pais:  Co.  Ldtt.  352.  a.  If,  by  the  last  branch,  it  is 
meant  only  that  the  matter  may  be  given  in  evidence,  it 
would  certainly  not  be  pleadable,  and  ought  not  to  be  put 
on  the  record.  But  there  seems  to  be  no  reason  why  the 
meaning  should  be  so  confined.  No  very  precise  instances 
are  given  in  the  books  where  matter  of  this  sort  has  been 
pleaded.  But  it  is  to  be  remembered,  that,  under  the  old 
system  of  pleading,  almost  every  defence  might  have  been 
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1852.  given  under  the  general  issue ;  and  the  plaintiff  therefore 
YoQYjot  ^  could  not  have  known  that  a  defence  would  be  attempted 
^'  to  be  set  up  which  the  defendant  was  estopped  fiom 

making.  Lord  Coke,  in  Co.  Litt.  352.  a.,  speaking  of 
estoppel  by  matter  in  pais,  refers  to  estoppel  by  accept- 
ance of  rent ;  and  it  may  be  said  that  this  naturally 
would  be  matter  of  evidence :  but,  looking  at  the  whole 
of  the  context,  he  appears  to  me  to  be  treating  it  as 
being  on  the  record,  rather  than  as  a  matter  for  the 
jury.'*  So,  in  Freeman  v.  Cooke,  2  Exch.  654,  where 
this  matter  was  very  much  discussed,  Parke,  B.,  says, 
'^  It  is  certain  that  estoppels  by  record  and  by  deed  must, 
in  order  to  make  them  binding,  be  pleaded,  if  there  be 
an  opportunity,  otherwise  the  party  omitting  to  plead  it 
waives  the  estoppel,  and  leaves  the  cause  at  lai^e,  on 
which  the  jury  may  find  according  to  the  truth :  TVevibam 
V.  Lawrence,  2  Ld.  Raym.  1036,  1048,  1  Salk.  277 ; 
Magrath  v.  Hardy,  4  N.  C.  782,  6  Scott,  627.  With 
respect  to  estoppels  in  pais,  in  certain  cases,  there  is  no 
doubt  they  need  not  be  pleaded,  in  order  to  make  them 
obligatory.  For  instance,  where  a  man  represents  ano- 
ther as  his  agent,  in  order  to  procure  a  person  to  con- 
tract with  him  as  such,  and  he  does  contract,  the  con- 
tract binds  in  the  same  manner  as  if  he  had  made  it 
himself,  and  is  his  contract  in  point  of  law;  and  no  form 
of  pleading  could  leave  such  a  matter  at  large,  and  ena- 
ble the  jury  to  treat  it  as  no  contract.  The  same  rule 
appears  to  apply  to  all  similar  estoppels  in  pais,  as  the 
learned  editor  of  Williams's  Saunders  (Vol.  1,  p.  826, 
n.  2)  expresses  his  opinion.''  All  the  authorities  are 
clear,  that,  to  give  any  effect  to  matter  of  estoppel,  it 
must  be  pleaded  by  way  of  estoppel.  The  same  doc- 
trine is  laid  down  by  Parke,  B.,  in  The  General  Steam 
Navigation  Company  v.  Guillou,  11  M.  &  W.  877,  894. 
And  see  1  Wms.  Saund.  325  a,  n.(4).  Here,  the  court 
cannot  see  from  the  record  how  the  deed  came  into  the 
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l:iaiid8  of  the  defendant, — whether  by  delivery  from  the  1852. 
jplaintiff,  or  by  trover.  If  he  obtained  it  by  a  trover  or  in  Vobtkr 
other  way  than  by  actual  delivery  from  the  plaintiff 
a  bailment  to  return  it  on  request,  he  is  justified  in 
^Setaining  it;  Swindall's  authority  to  him  to  hold  it 
Iseixig  sufficient  as  against  SwindalPs  co-trustee.  Swin- 
«^all  may  clearly  do  by  his  agent  what  he  might  do  him- 
^»elf.  In  Com.  Dig.  Attorney  (C.  1.),  it  is  laid  down, 
^ti^hat  "  a  man  may  make  an  attorney  for  a  special  pur- 
;  as,  to  make  or  take  livery :"  Co.  Litt.  52 ;  2  Roll. 
\,  1.  25  :  ''  And,  in  all  cases  where  a  man  has  a  power, 
owner,  or  in  his  own  right,  to  do  a  thing,  he  may  do 
jt  by  attorney ;  as,  cestui  que  use,  after  the  statute  I  R. 
\,  c.  1,  and  before  27  H.  8,  c.  10,  might  dispose  of  his 
1  and  by  attorney : "  Combers  Case,  9  Co.  Rep.  75.  b. 
^Jervis,  C.  J.  You  say  that  the  inducement  to  the 
special  traverse  may  be  altogether  disregarded  :  if  so, 
^what  is  the  use  of  it  ?]  In  Stephen  on  Pleading,  5th 
^^it.  p.  204,  it  is  said  that  ''  the  general  design  of  a 
special  traverse,  as  distinguished  from  a  common  one,  is, 
-fco  eay^lain  or  qualify  the  denial,  instead  of  putting  it  in 
'^he  direct  and  absolute  form : "  and  this  the  learned 
^^uthor  illustrates  at  great  length.  The  special  traverse 
:scnutat  be  sufficient  of  itself.  [Jervis,  C.  J.  No  doubt.] 
^Suppose  the  plaintiff  joined  issue  upon  this  traverse,  and 
^fche  jury  found  that  Swindall  did  not  deliver  the  deed  to 
defendant,  in  manner  and  form  as  alleged,  and  there 
a  motion  in  arrest  of  ju^dgment, — would  not  the 
Lea  be  held  good  without  the  allegation  which  this  rep- 
lication traverses?  Maude,  J.  Independently  of  the 
^^uestion  of  form,  you  must  contend,  that,  where  there 
two  tenants  in  common  of  a  deed,  and  a  third  per- 
m,  holds  it  against  one  who  complains,  and  the  defend- 
it  pleads  that  he  holds  it  by  the  authority  of  the  other 
^^3o-tenant,  without  shewing  how  he  got  it,  it  would  be  no 
iswer  for  the  plaintiff  to  reply,  that  the  defendant  got 
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1852.  it  firom  him^  to  hold  for  him^  and  to  be  le-ddiveied  on 
YovntB  request.]  K  the  plaintiiBf  deliyered  a  deed  to  the  de- 
^  fendant  in  which  the  former  claimed  the  sole  property, 

the  latter  could  not,  when  it  was  re-demanded  of  him, 
set  up  the  jus  tertii.  But  that  is  not  quite  this  case : 
the  defendant  does  not  deny  the  property  of  the  jdain- 
tiff,  but  claims  to  hold  the  deed  under  the  authority  of 
one  having  equal  title  with  the  plainti£F.  It  haa  been 
doubted  whether  detinue  is  properly  an  action  of  con- 
tract or  tort.  In  Chitty  on  Pleading,  YoL  I,  p.  185 
(7th  edit.),  it  is  said:  ^'This  is  an  action  somewhat 
peculiar  in  its  nature,  and  it  may  be  difficult  to  decide 
whether  it  should  be  classed  amongst  forma  of  action  ex 
contractu,  or  should  be  ranked  with  actions  ex  delicta 
The  right  to  join  detinue  with  debt,  and  to  aoe  in  deti- 
nue for  not  delivering  goods  in  pursuance  of  the  terms  of 
a  bailment  to  the  defendant,  seem  to  afford  ground  for 
considering  it  rather  as  an  action  ex  contractu  than  an 
action  of  tort.  On  the  other  hand,  it  seema  that  deti- 
nue lies  although  the  defendant  wrongfully  became  the 
possessor  thereof  in  the  first  instance,  without  xdation 
to  any  contract.  And  it  has  recently  been  considefed 
as  an  action  for  tort,  the  gist  of  the  action  not  being  the 
breach  of  a  contract,  but  the  wrangfkU  detmner;  far 
which  reason,  although  a  declaration  in  detinue  has 
stated  a  bailment  to  the  defendant,  and  his  engagement 
to  re-deliver  on  request,  and  the  defendant  haa  pleaded 
that  the  bailment  was  a  security  for  a  loan,  the  plaintiff 
may,  without  being  guilty  of  a  departure,  reply  that  he 
tendered  the  debt,  and  that  the  defendant  afberwaids 
wrongfully  withheld  the  goods  : ''  Gledsiane  v.  HewUi, 
1  C.  &  J.  565,  1  Tyrwh.  445.  And  the  editor  adds  ina 
note, — ^^  So,  the  action  of  detinue  is  so  fiur  ocmsidefed 
an  action  of  tort,  that,  if  one  joint-tenant  bring  the  ac- 
tion, the  objection  of  non-joinder  of  tiie  others  can  only 
be  taken  by  plea  in  abatement :  Broadbeni  ▼.  Ledward, 
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11  Ad.  &  E.  209,  8  P.  &  D.  45/'  In  Hand  v.  Daniels,  1852. 
1 L.  M.  &  P.  420,  Maule,  J.,  says :  *'  If  detinue  be  an  pobtto 
action  of  tort,  how  do  you  account  for  that  which  is  per-  *• 

fectly  well  known,  viz.  that  counts  in  debt  and  detinue 
may  be  joined,  which  would  be  preposterous  if  the  one 
were  contract  the  other  tort.  On  the  other  hand,  there 
is  no  difficulty  in  treating  detinue  as  an  action  of  con- 
tract. The  difficulty  alluded  to  by  Mr.  Chitty, — 'that 
detinue  lies,  although  the  defendant  wrongfully  became 
the  possessor'  of  the  chattel,  'in  the  first  instance, 
without  relation  to  any  contract,' — may  be  explained  by 
considering  the  plaintiff  as  waiving  the  tort,  and  treat- 
ing the  defendant  in  the  more  favorable  situation  of  a 
person  who  rightly  became  possessed  of  the  chattel  in 
the  first  instance,  and  as  complaining  only  of  the  wrong- 
ful detrition."  [Mauky  J.  Detinue  is  so  very  like 
contract,  that  it  differs  firom  it  in  one  particular  only. 
Debt  may  be  brought  for  a  horse,  a  robe,  or  a  fish, — 
not  a  fxped&c  horse,  robe,  or  fish.  And  one  can  con- 
ceive why  debt  and  detinue  should  be  brought  for  fish, 
— debt  fdr  fish  generally,  and  detinue  for  particular  fish 
caught  for  the  plaintiff,  (a)]  The  inducement,  it  is  sub- 
mitted, is  insufficient  in  itself :  the  bailment  in  detinue 
is  not  traversable, — Clossman  v.  White,  ante.  Vol.  VII, 
p.  43  :  the  only  traverses  now  pleaded  in  detinue,  are, 
non  detinet,  and  a  denial  of  the  plaintiff's  property. 
Here,  the  replication  does  not  state  that  the  defendant 
held  the  deed,  to  be  re-delivered  on  request.  [Maule, 
J.  It  states  that  Green  delivered  the  deed  to  the  de- 
fendant at  the  ^uest  and  by  the  authority  of  the  plain- 
tiff, and  that  the  defendant,  at  the  request  and  by  the 
authority,  and  on  behalf  of,  the  plaintiff,  then  received 
the  deed  of  and  firom  Green,  and  that  the  defendant 
held,  and  stiU  holds  the  same  under  and  by  virtue  of 

(tf)  See  The  Earl  of  Falmouth  v.  Penrose,  6  B.  &  C.  386,  9  D. 
k  B.  462. 
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1852.        snch  last-mentioned  request  and  authority.]     That  is  a 
Foster        mere  argumentative  traverse  of  the  detention  with  Swin- 
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dalFs  authority. 

John  Gray,  contra.  The  real  question  is^  whether  it 
is  material  from  whom  the  defendant  obtained  the  deed. 
It  is  submitted  that  it  is^  and  therefore  that  the  traverse 
is  a  material  one.  The  introductory  matter  must  be 
looked  at  with  reference  to  that  to  which  it  is  pleaded. 
The  plea  contains  three  distinct  allegations  which  go  to 
make  up  the  defence^ — firsts  that  Swindall  had  possession 
of  the  deed^ — secondly^  that^  being  so  possessed  of  the 
deed^  Swindall  delivered  it  to  the  defendant,  to  be  by 
him  kept,  and  to  be  re-delivered  to  Swindall,  on  request, 
— thirdly,  that  the  defendant  holds  the  deed  under  the 
title  so  derived  from  Swindall.  That,  it  is  submitted, 
is  a  good  plea :  but,  strike  out  the  second  all^ation,  and 
the  plea  is  no  answer  to  the  action.  Suppose  Swindall 
lost  the  deed,  and  the  plaintiff  picked  it  up,  and  deli- 
vered it  to  the  defendant,  to  be  re-delivered  to  him  on 
request, — can  any  one  say,  that,  if  the  defendant  refused 
to  re-deliver  it  on  request,  the  plaintiff  would  not  have  i 

a  good  right  of  action  against  him?    And,  is  not  that  ; 

state  of  things  consistent  with  this  plea,  the  second  alle- 
gation being  struck  out?     That  allegation,  therefore,  «.d 
was  a  material  one  to  traverse.     [Jervis,  C.  J.    Are  you              ^kje 
not,  on  special  demurrer,  bound  to  have  both  the  in-               — ." 
ducement  and  the  special  traverse  good?]     I  find  no              cm 
authority  for  that.     If  the  traverse  is  material,  you  may              '^J 
pass  by  the  introductory  matter.    If  the  introductory             '^J 
matter  presents  an  answer,  and  the  traverse  is  imma-             — ^ 
terial,  the  latter  may  be  passed  over.     By  the  18th  of           '^^f 
the  Pleading  Rules  of  Hilary  Term,  4  W.  4,  it  is  de-             — 
clarecL  that   ^^All  special   traverses,  or  traverses  with           -mzi 
an  inducement  of  affirmative  matter,  shall  conclude  to           ^7 
the  country:    Provided  that  this  regulation  shall  not 


16  VICTORIA.  393 

preclude  the  opposite  party  from  pleading  over  to  the  1852. 
inducement^  when  the  traverse  is  immaterial/*  [Jer-  fobteb 
vis,   C.  J.      That   does  not  shew   that   the    opposite  *• 

party  may  not  insist  upon  its  being  made  material^  by 
special  demurrer.]  It  is  a  step  in  the  argument.  In 
TTie  Cross  Keys  Bridge  Company  v.  Rawlings,  3  N.  C. 
71,  8  Scott,  400,  to  a  declaration  for  carelessly  imping- 
ing with  a  ship  against  the  plaintiffs*  bridge,  and  thereby 
doing  damage,  the  defendants  pleaded,  that  the  plain- 
tiffs improperly  narrowed  the  channel  by  an  obstruction, 
— without  this  that  the  damage  was  occasioned  by  the 
carelessness  of  the  defendants :  and  it  was  held  that  the 
defendants,  having  failed  to  prove  the  introductory  mat- 
ter, were  still  entitled  to  go  into  evidence  in  disproof  of 
the  allied  carelessness.  [Jerms,  C.  J.  When  you 
choose  to  go  to  issne  on  the  special  traverse,  you  in  effect 
strike  out  the  inducement.  Maule,  J.  The  distinction 
is  taken  in  the  second  instance  put  by  Stephen,  pp.  205, 
206.  It  may  be  that  the  defendant  wishes  to  give  the 
plaintiff  an  opportunity  to  save  the  expense  of  a  trial.] 
It  is  submitted  that  the  introductory  matter  here  is 
perfectly  sufficient.  This  is  a  plea  in  confession  and 
avoidance  :  it  admits  the  title  as  alleged  in  the  declara- 
tion. The  object  of  the  special  traverse  is,  not  to  sup- 
port the  declaration,  but  to  answer  the  plea.  It  was 
unnecessary  in  the  inducement  to  state  a  perfect  title, 
the  declaration  admitting  it.  It  has  been  laid  down 
somewhere  that  a  special  traverse  needs  not  so  much 
certainty  as  some  other  pleadings.  Upon  the  whole,  it 
is  submitted  that  this  replication  is  a  sufficient  answer 
to  the  plea. 

Brown,  in  reply.  In  Stephen  on  1  leading,  p.  21?,  it 
is  distinctly  laid  down  ^'  that  the  inducement  should  be 
such  as  in  itself  amounts  to  a  sufficient  answer  in  sub- 
stance to  the  last  pleading;  for,  it  is  the  use  and  object 
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1852.  of  the  inducement  to  give  an  explained  or  qualified 
YoBTKR  denial^  that  is^  to  state  such  circumstances  as  tend  to 
^^'  shew  that  the  last  pleading  is  not  true;  the  absque  hoc 

being  added  merely  to  put  that  denial  in  a  positive  form, 
which  had  previously  been  made  in  an  indirect  one. 
Now^  an  indirect  denial  amounts  in  substance  to  an 
answer;  and  it  follows,  therefore,  that  an  inducement,  if 
properly  framed,  must  always  in  itself  contain,  witbont 
the  aid  of  the  absque  hoc,  an  answer  in  substance  to 
the  last  pleading.^^  In  Com.  Dig,  Pleader  G.  20),  it  is 
said :  ''  The  inducement  ought  to  be  sufficient  in  nib- 
stance :  and,  therefore,  in  prohibition,  upon  a  8a^;6ttioii 
of  a  discharge  of  tithes,  if  the  defendant  pleads  an  agree- 
ment between  the  master  of  the  hospital  of  B.  and  the 
abbot,  that  the  lands  shall  be  discharged  only  in  the 
hands  of  the  abbot,  and  traverses  the  discharge,  the  in- 
ducement is  bad ;  for,  it  does  not  shew  any  title  in  the 
master  of  the  hospital  to  the  tithes,  or  how  he  could 
make  such  agreement :  Johnson  v.  Sir  Henry  Rowe,  Cro. 
Car.  265.  So,  if  the  defendant,  in  his  inducement  to 
the  traverse,  shews  a  defective  title,  the  inducement  is 
bad :  Dike  v.  Ricks,  Cro.  Car,  336.  As,  if,  in  bar  to 
an  avowry  for  rent,  by  the  assignee  of  a  reversion,  the 
plaintiff  shews  a  devise  for  sale,  if  the  goods  are  not 
sufficient  for  the  payment  of  debts,  and  a  sale  to  him 
before  the  assignment,  and  traverses  the  descent  to  the 
assignor,  it  is  not  good,  if  he  does  not  shew  the  condition 
precedent  well  performed,  viz.  what  debts  and  what 
goods  there  were,  whereby  the  court  may  judge  that 
they  were  not  sufficient :  Dike  v.  Ricks,  Sir  W.  Jones, 
328."  In  Smith  v.  Lovell,  ante.  Vol.  X,  p.  6,  the  de- 
murrer  was  allowed,  on  the  ground  that  the  inducement 
was  inconsistent  with  the  traverse.  Tindal,  C.  J.,  in 
The  Cross  Keys  Bridge  Company  v.  Rowlings,  says, — 
'^  The  new  rules  in  pleading  have  eflfected  no  alteration 
the  law  with  regard  to  the  traverse,  except  that  now,  by  th^. 
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rale  of  Hilary  Term,  4  W.  4,  s.  13,  all  special  traverses,  1 852. 
or  trayerses  with  an  iDducement  of  aflfirmative  matter,  fobtbb 
are  required  to  conclude  to  the  country.  Suppose  this 
action  had  been  brought  before  the  new  rules,  and  the 
plainti£k  had,  in  their  declaration,  charged  the  defend- 
ants with  injuring  their  bridge  through  carelessness  and 
negligence, — the  defendants  would  have  pleaded  that  the 
plaintiffs  by  their  own  wrongful  act  narrowed  the  water- 
way ;  with  an  absque  hoc  denying  the  imputed  careless- 
ness and  negligence,  and  concluding  with  a  verification : 
and  the  proper  issue  on  that  would  have  gone  to  the 
carelessness  and  negligence.  The  rule  always  was,  with 
respect  to  a  special  traverse,  that  the  opposite  party  has 
no  right  to  pass  by  the  traverse,  and  take  issue  on  the 
inducement,  unless  the  trav&rse  be  immaterial  or  bad.'^ 
The  true  test  is,  to  see  if  the  special  traverse  would  be 
good,  without  any  inducement  at  all.  The  plea  being 
good,  the  plaintiff  must  shew  that  the  replication  affords 
an  answer  to  it,  in  any  state  of  drcimistances  that  can 
be  suggested  on  the  face  of  the  plea.  [Maule,  J.  Of 
course,  you  contend  that  the  plea  would  be  an  answer  to 
the  declaration,  without  the  allegation  of  delivery  by 
Swindall  to  the  defendant?]     I  do. 

Jervis,  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  the  judgment  of  the  court  upon  this  demur- 
rer. I  have  always  understood  the  object  of  the  special 
traverse  to  be  as  is  stated  in  Stephen  on  Pleading.  The 
plaintiff  may  either  join  issue  on  the  £Eicts  stated  in  the 
jdea^  and  go  to  the  country ;  or  he  may  state  circum- 
stances in  his  replica^tion  inconsistent  with  the  matter 
alleged  in  the  plea,  concluding  with  a  special  traverse, 
and  so  give  the  defendant  an  opportunity  of  raising  a 
question  for  the  court :  but  it  must  be  so  pleaded  that 
the  defendant  may  either  traverse  the  facts  alleged,  or 
demur.     The  pU^^tiff  haa  taken  that  course  here :  and 
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1852.  the  defendant  might  have  taken  issue  upon  the  induoe- 
FosTER  ment^  or  he  might  have  traversed  it^  if  the  denial  under  the 
absque  hoc  was  insufiScient  in  point  of  law.  He  has  chosen 
to  demur.  As  to  the  traverse, — the  real  test  is,  to  strike 
out  of  the  plea  the  allegation  that  is  traversed,  and  see 
whether  the  plea  would  then  be  a  sufficient  answer  to  the 
declaration.  It  seems  to  me,  that,  tried  by  that  test,  the 
traverse  is  material,  and  the  plea  bad.  The  plea  is  in  con- 
fession and  avoidance ;  so  that,  if  the  title  set  up  in  the 
plea  is  not  supported,  it  admits  that  the  plaintiff  had  title 
to  the  deed.  The  defendant  seeks  to  dispute  the  plaintiff's 
title,  by  saying, — Swindall  had  possession  of  the  deed,  and 
delivered  it  to  me.  No,  says  the  plaintiff,  Swindall  did 
not  deliver  the  deed  to  you,  as  you  allege.  Consistently 
with  one  fair  view  of  the  plea,  that  is  a  sufficient  answer 
to  it;  for,  if  Swindall  did  not  deliver  the  deed  to  the 
defendant,  the  defendant  has  no  right  to  say  that  he 
detains  it  by  the  authority  and  permission  of  Swindall, 
who  has  ceased  to  have  the  possession  of  it.  Without, 
therefore,  the  allegation  in  the  plea  which  is  traversed 
by  the  replication,  the  plea  would  be  no  sufficient  answer 
to  the  declaration ;  consequently,  the  traverse  is  a  ma- 
terial one,  and  there  must  be  judgment  for  the  plaintiff. 
Then,  as  to  the  inducement,  two  points  are  made :  first, 
it  is  said  that  there  is  no  allegation  in  the  inducement 
that  the  deed  was  delivered  by  Green  to  the  defendant, 
to  be  re-delivered  by  him  to  the  plaintiff  on  request. 
That,  however,  is  not  pointed  out  as  a  ground  of  demur- 
rer ;  and  it  was  sufficient  for  the  plaintiff  to  deny  the 
matter  of  the  plea.  The  other  point  is  rather  more 
material :  it  is  said  that  the  plea  shevrs  that  the  defend- 
ant detained  and  still  detains  the  deed  by  the  authority 
and  on  behalf  of  Swindall.  The  replication  states,  that, 
before  the  defendant  was  possessed  of  the  deed,  as  in  the 
plea  mentioned,  one  Green  was  possessed  thereof,  and, 
being  so  possessed  thereof.  Green  delivered  the  same  to 
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the  defendant  at  the  request  and  by  the  authority  of  the  1852. 
plaintiff,  and  the  defendant,  at  the  request,  and  by  the  y^tsr 
authority,  and  on  behalf  of  the  plaintiff,  then  received  ^' 

the  deed  of  and  from  Oreen,  and  has  always  held  and 
still  holds  the  same  under  and  by  virtue  of  such  last- 
mentioned  request  and  authority, — absque  hoc  that 
Swindall  delivered  the  deed  to  the  defendant,  as  alleged 
in  the  plea :  not  that  the  authority  still  continues,  but 
that  the  defendant  holds  the  deed  without  any  other 
authority  than  that  derived  from  the  plaintiff.  It  seems 
to  me  that  that  is  an  answer  to  the  objection  pointed 
out,  and  that  the  inducement  is  consistent  with  the 
traverse,  and  consequently  that  the  plaintiff  is  entitled 
io  judgment. 

Mauls,  J.    I  am  entirely  of  the  same  opinion:  and 
H  do  not  think  I  can  profitably  add  anything  to  the 
:S"eafion8  given  by  the  Lord  Chief  Justice. 

Ihe  rest  of  the  court  concurring. 

Judgment  for  the  plaintiff. 
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1852. 


June  11. 

A.,  an  attorney 
in  London,  in- 
closed a  writ 
of  sommons, 
and  subse- 
quently a  no- 
tice of  dedara- 
tion  and  par- 
ticalarsy  to  B., 
an  attorney  in 
the  country,  for 
service.    B., 
by  letter,  ap- 
prised A.  of  the 
service,  anneX' 
ing  the  account 
of  his  charges. 
The  name  of 
the  cause  was 
mentioned  in 
the  letters,  but 
not  the  court 
in  whidi  the 
budness  was 
done : — Held, 
that  the  bill 
gave  A.  suffi- 
cient informa- 
tion, and  that 
the  statute  6  & 
7  Vict.  c.  73, 
s.  37,  was  com- 
plied with. 


Dec.  3,  1851. 
Defendant  to 
plaintiff. 


Cozens  v,  Graham. 

1  HIS  was  an  action  of  debt^  for  work  and  labour^  and 
for  money  found  due  upon  an  account  stated. 

The  defendant  pleaded,  amongst  other  pleas^  that  the 
action  was  brought  to  recover  fees^  charges^  &c.,  as  an 
attorney^  and  that  no  signed  bill  was  delivered,  pursuant 
to  the  statute  6  &  7  Vict.  c.  73,  s.  37. 

Replication,— as  to  1/.  0«.  6df.,  parcel  &c., — that  the 
plaintiff  did,  within  one  calendar  month  before  action 
brought,  send  by  post  to  the  defendant,  at  his  office  of 
business,  a  bill,  accompanied  by  a  letter  subscribed  by 
the  plaintiff,  and  referring  to  the  said  bilL 

There  were  similar  replications  as  to  9«.  Td.  and 
13*.  Id.  respectively. 

The  defendant  took  issue  upon  these  replications. 

The  cause  was  tried  before  the  undersheriff  of  Middle- 
sex, on  the  27th  of  May  last.  The  facts  were  as  follows : 
The  plaintiff  was  an  attorney  residing  and  practising 
at  Haverfordwest,  in  the  county  of  Pembroke ;  the  de- 
fendant was  a  London  attorney.  The  action  was 
brought  to  recover  the  amount  of  three  several  bills  of 
costs  for  business  done  by  the  plaintiff  as  agent  for  the 
defendant.  To  prove  the  plaintiff's  case,  the  following 
correspondence  was  given  in  evidence : — 

"  London,  December  Srd,  1851. 
"  Foole  V.  Barker. 
"  Sir, — Inclosed  I  beg  to  send  you  writ  of  summons, 
which  I  will  thank  you  to  have  served  on  the  defendant 
(a  Captain  Barker),  with  as  little  delay  as  possible,  and 
inform  me  when  done,  with  an  accoimt  of  your  charges. 
I  must  also  trouble  you,  before  serving  the  writ,  to 
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^iscertain  the  defendant's  christian  names  for  me^  and        1852. 

:a.nsert  them^  and  to  let  mc  know  them^  that  I  may  amend        Cozbnb 

*he  praecipe.  "  J.  Graham.'' 

"  W.  Cozens,  Esq." 


V, 

Graham. 


"Haverfordwest,  Dec.  6,  1851. 
^^  Poole  V.  Barker, 
"-  Dear  Sir, — Pursuant  to  your  instructions,  I  beg  to  Dec.  6.    Plain- 
nform  you  that  defendant  was  this  day  duly  served  with  j^^ 
py  writ  of  summons.     The  name  '  Thomas '  appears  to 
e  the  correct  one,  as  his  second  baptismal  name.     My 
harges  are  as  below,  which  please  remit  by  post-office 
rder.  '*  W.  Cozens." 

"  Attending  at  several  places,  making  in- 
quiries as  to  defendant's  christian 
name,  and  altering  writ    . 

"  Letter  to  you  thereon,  and  postage    . 

"  Copy  and  service, — five  miles 

"  Letter  to  you,  and  postage 


0 

3 

4 

0 

3 

7 

0 

10 

0 

0 

3 

7 

El 

0 

6" 

J.  Graham,  Esq.^ 


''London,  December  11,  1851. 
"  Poole  V.  Barker. 
"  Dear  Sir, — Be  pleased  to  send  me  an  affidavit  of  the  Dee.  ii.   De- 
rvice  of  this  writ,  with  an  account  of  your  further  plaintiff. 
^barges,  which,  with  those  already  received,  shall  be 
mitted  to  you  in  the  way  you  direct. 
"  W.  Cozens,  Esq."  ''  J.  Graham." 

'^  Haverfordwest,  Dec.  13,  1851. 
"  Poole  v.  Barker, 
"  Dear  Sir, — With  this  you  have  affidavit  of  service  Dec.  13.  Plain 

^  ,    ;  ..      ,  1  tiff  to  defend- 

fwnt  of  summons,  and  below  my  lurther  charges.  ant. 

"  W.  Cozens." 

T>  I)  2 
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1852.  '^  Amount  of  former  charge .         •  10    6 

"  Affidavit  and  oath  •  .060 

'' Letter  and  postage    .        •        .087097 


Cozens 
Qbaham. 


£1  10    1 


"  J.  Graham,  Esq/'  == 

"  London,  January  18,  1852. 
"  Poole  V.  Barker. 
Jan.  13,1852.       ''Dear  Sir, — Inclosed  I  beg  to  send  you  notice  of 
S^*  ^      declaration,  and  particukrs,  which  I  wiU  thank  you  to 

have  served  on  defendant  without  delay,  and  inform  me 
when  done,  with  an  account  of  your  charges,  which  I 
will  remit  you,  together  with  those  already  reoeiyed, 
upon  ascertaining  the  amount. 

"  J.  Graham.'' 

"  Haverfordwest,  January  15,  1852. 
"  Poole  v.  Barker. 
Jan  16, 1852.         ''  Dear  Sir, — ^Notice  of  declaration  was  this  morning 
fyo^gija^f^  ^    '   duly  served.     My  further  charges  are, — 

"  Copy  notice  of  declaration,  and  service, 

—five  miles 0  10    0 

''  Letter  to  apprise  you  thereof,  and  post- 
age     


<( 


7 
My  former  chaises      .        .        .         .       1  10    1  -f    1 


0    3 

7 

0  IS 

1  10 

7 
1 

£2    3    8^     8 


the  amount  of  which  please  to  remit  me  by  a  po6t-offi< 
order,  by  return.     To  oblige  me,  before  you  issue  eio^g^-e- 
cution,  you  will,  perhaps,  think  it  right  to  ascertaiiarjEJn 
whether  defendant  is  then  in  the  couiity  of  Pembroke  ^^-c; 
because  it  is  said  to  be  the  defendant's  intention  to  coamc^mrjoe 
and  reside  in  lodgings  in  this  town  and  county,  whic::^^c6 
is  a  separate  jurisdiction. 

"W.  Coiens."      — 
"  J.  Graham,  Esq." 
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The  writ  and  notice  of  declaration  in  the  action  of       1852. 
Poole  V.  Barker  were  duly  proved.     This  action  was       ccwBire 

<x>mmenced  on  the  25th  of  February  last.  «• 

Qbahav. 

On  the  part  of  the  defendant^  it  was  objected  that 
:xieither  the  bills  of  costs^  nor  the  lettei*s  in  which  they 
inclosed^  conveyed  any  sufficient  information  to  him 

to  the  court  in  which  the  business  charged  for  was 
«lone. 

The  undersheriiF^  yielding  to  the  objection^  nonsuited 
-Che  plaintiff. 


in,  on  a  former  day  in  this  term,  obtained  a  rule 
for  a  new  trial.     [Jem*,  C.  J.,  referred  to  Sargent 
^.  Gannon,  antS,  Vol.  VII,  p.  742.] 

Hawkins  now  shewed  cause.     The  bills  in  question 
^dearly  do  not  satisfy  the  statute :  none  of  them  contain 
tiie  name  of  the  court  in  which  the  business  is  allied 
^o  have  been  done;  and  the  circumstance  of  the  defend- 
auit^B  being  an  attorney  will  not  warrant  the  court  in 
patting  a  different  construction  upon  the  statute  from 
that  which  they  would  put  upon  it  in  the  case  of  a  lay- 
man.     [Maule,   J.    In  Martindale  v.  Falkner,  ante, 
V<d.  II,  p.  706,  it  was  held,  that,  to  be  a  compliance 
with  the  statute,  the  bill  should  mention  both  the  court 
and  the  cause  in  which  the  business  has  been  transacted. 
The  migority  of  the  court  there  thought  that  the  court 
^WBB  by  necessary  implication  pointed  out.     But  the  dif- 
ficulty is  this, — it  is  not  by  eapress  enactment  that  the 
Xuention  of  the  court  is  required.     The  object  is,  that  the 
Olient  may  know  where  he  is  to  apply  to  get  the  bill  taxed. 
fi[ere,  the  defendant,  an  attorney,  sends  down  the  writ 
'to  the  plaintiff  for  service;  and  now  he  says, — '^Oh! 
your  bill  does  not  give  me  the  information  I  am  entitled 
^o :  it  does  not  tell  me  in  which  court  the  business  was 
^lone.''    The  strict  letter  of  the  statute  has  certain]  v 


V. 

Graham. 
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1852.  been  complied  with.  The  practice  of  the  court,  how- 
CozENs  ^^^9  requires  something  more^  to  satisfy  the  spirit  of 
the  rule.  Can  yon  refer  ns  to  a  case  where  the  party  to 
whom  the  bill  is  sent  has  as  much  knowledge  on  the 
subject  as  the  person  sending  it?]  Every  dcfisndant 
who  is  served  with  a  writ^  knows  the  court  in  which  the 
business  is  done^  as  well  as  the  attorney  who  issues  it. 
Dimes  v.  Wright,  ante.  Vol.  VIII,  p.  831,  shews  how 
strict  the  rule  is  held :  it  was  expressly  decided  there, 
that  an  attorney's  bill  is  not  a  compliance  with  the 
statute,  unless  it  furnish  reasonable  information  as  to 
the  court  and  the  cause  in  which  each  item  charged  for 
has  been  transacted.  [Maule,  J.  There,  it  was  doabt- 
ful,  on  the  face  of  the  bill,  where  the  business  had  been 
done.  Jervis,  C.  J.  The  taxation  may  now  take  place 
in  any  of  the  common  law  courts,  if  any  part  of  the 
business  comprised  in  the  bill  has  been  transacted  in  a 
court  of  common  law.]  In  Immey  v.  Marks,  16  M.  k 
W.  848,  it  was  also  held,  that  the  attorney  is  bound  to 
specify  in  his  bill,  as  well  every  court  as  the  name  of 
every  suit  in  which  the  business  charged  for  is  done ; 
and  that  such  bill  is  an  entire  thing,  and,  if  the  same 
bill  blends  charges  for  work  done  in  a  court  of  equity, 
with  charges  for  work  apparently  done  in  some  court  of 
common  law,  without  pointing  out  which,  the  dient 
cannot  judge,  or  be  advised,  where  he  should  refer  the 
whole  bill  for  taxation.  And  in  Engleheart  ▼•  Moore, 
15  M.  &  W.  548,  Alderson,  B.,  says :  ''This  act,  so  fiur 
as  it  relates  to  the  delivery  and  taxation  of  an  attorney's 
bill,  ought  to  be  construed  liberally  for  the  client,  and 
strictly  for  the  attorney ;  for,  the  latter  knows  the  law, 
and  the  former  does  not.  With  the  view  to  the  taxation 
and  payment  of  the  bill,  if  the  client  desired  it,  the  legis- 
lature intended  that  the  client  should  be  informed  where 
each  item  of  business  was  done,  and  that  the  attorney 
should  hold  his  hand  for  a  month  after  the  delivery  of 


J 
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the  bill^  for  the  express  piirpose  of  giving  the  client  a  full        1 852. 
opportunity  of  ascertaining  whether  the  business  was        Cozens 
done,  and  whether  the  chaises  are  reasonable.     For  this      ^   *• 
purpose,  it  is  very  material  that  the  bill  should  shew  in 
what  court  the  business  was  done^  because  the  fees  are 
different  in  different  courts ;  and,  how  can  an  attorney 
advise  a  party  as  to  the  propriety  of  taxing  a  bill,  unless 
lie  knows  in  what  court  the  fees  were  paid  ?     Without 
such  information,  he  could  not  know  whether,  upon 
^taxation,  a  sixth  of  the  bill  would  be  struck  off  or  not.^' 
The  same  point  was  conceded  in  Sargent  v.  Gannon, 
Mte,  Vol.  VII,  p.  742. 

QiMtn^  in  support  of  the  rule.     The  statute  6  &  7 
^ict.  c.  73,  B.  37,  does  not,  as  has  already  been  observed, 
dn  terms  require  the  court  to  be  mentioned :  but  it  has 
Hbeen  decided  that  the  bill  must  give  that  information. 
Here,  the  name  of  the  cause  is  in  each  instance  stated 
mt  the  head  of  the  letter  under  which  the  items  of  charge 
aire  written :  and  the  correspondence  shews  with  sufH- 
^ent  distinctness  that  the  business  was  done  in  a  court 
^f  common  law.   The  writ  and  the  notice  of  declaration, 
^which  were  inclosed  by  the  defendant  to  the  plaintiff 
:in  the  letters  dated  respectively  the  3rd  of  Deember, 
1851^  and  the  13th  of  January,  1852,  must  necessarily 
liave  shewn  the  particular  court.    The  case  of  Sargent 
nr.  Cronnon  is  quite  conclusive.     There,  the  bill  of  costs 
iiras  headed^  "Yourself  v.  Round '^  (the  dienfs  name 
l)eixkg  Gomioii),  and  indorsed  "  Hancocks  v.  Round/^  was 
jndosed  in  a  signed  letter  addressed  to  Oannon,  begin- 
3iing  "  Hancocks  v.  Round, — I  send  you  my  bill  in  this 
matter :''  aU  the  business  comprised  in  the  bill  had  re- 
ference to  a  purchase  of  land  under  a  decree  of  the  court 
of  Chancery  in  a  cause  of  "  Hancock  v.  Round  :'^  and  it 
was  held  that  the  name  of  the  cause  sufficiently  appeared. 
The  bill  was  not  headed  in  any  court :  but  the  whole 
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1852.  related  to  one  transaction^  and  some  of  the  items  were 
QQj^j^y^  for  attendances  at  the  accountant-general's  and  at  the 
<^  master's  offices^  and  in  court  upon  a  petition  to  the  Vice- 

ChanceUor :  and  it  was  held,  that  the  bill  gave  reason- 
able information  to  the  client  as  to  the  course  to  be  pur- 
sued in  order  to  tax  the  bill,  and  therefore  the  statute 
was  complied  with.  ''It  appears/'  says  Coltman^  J., 
''  to  be  established  by  the  cases,  that  there  are  two  re- 
quisites to  make  an  attorney's  bill  of  costs  a  compliance 
with  the  statute,  viz.  that  it  should  contain  the  name  of 
the  cause,  and  also  that  of  the  court  in  which  the  busi- 
ness charged  for  has  been  transacted.  At  the  same  time, 
it  appears  to  me,  that,  in  ascertaining  whether  or  not 
these  two  essentials  concur,  we  are  bound  to  apply  every 
reasonable  and  fair  intendment  to  the  language  of  the 
bill;  for,  though  I  agree  that  the  act  ought  to  be  so 
construed  as  to  give  the  client  the  benefit  intended^  yet 
we  are  not  to  shut  our  eyes  to  the  attorney's  daim  to 
have  equal  justice  meted  out  to  him  also."  And  Wil- 
liams, J.,  adds:  ''The  only  question  is,  whether  any 
person  not  a  lawyer  could  be  misled  by  this  bill,  or  in- 
duced to  doubt  that  the  whole  was  for  business  done  in 
the  court  of  Chancery.  I  think  it  is  impossible  that  he 
could  be." 

Jervis,  C.J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  The  statute  is  complied  with  in  terms, 
and,  as  I  think,  in  its  spirit  also.  The  bills  are  indosed 
in  letters  which  8u£Bciently  indicate  the  court  in  which 
the  business  is  done,  inasmuch  as  they  refer  to  the  ser- 
vice of  the  particular  thing  transmitted  by  the  defendant 
to  the  attorney  for  service.  In  holding  that  this  is  a 
sufficient  compliance  with  the  statute,  we  shall  not  be 
violating  the  strictest  authority  upon  the  subject. 

Maule,  J.     I  am  of  the  same  opinion.    This  is  not^ 


V. 
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like  some  of  the  cases  where  attomejrs'  bills  have  been  1852. 
the  subject  of  discussion  with  reference  to  this  statute,  Cozesb 
a  case  where  the  bill  consists  of  a  series  of  chafes  of 
such  a  character  that  the  client  may  well  enough  be 
supposed  not  to  know  where  the  business  charged  for 
has  been  done :  it  is  but  one  transaction  of  a  business 
by  the  plaintiff  for  the  defendant  with  reference  to  one 
particular  suit.  The  whole  appears  upon  the  corres- 
pondence. It  b^^  with  a  letter  from  the  defendant 
to  the  plaintiff,  inclosing  a  writ  of  summons  for  service : 
this  is  answered  by  an  intimation  that  the  writ  has 
been  served,  and  that  the  charges  are  so  and  so.  Then, 
the  defendant  requests  the  plaintiff  to  send  him  an  aflS- 
davit  of  service,  together  with  his  further  charges.  That 
request  having  been  complied  with,  there  comes  another 
letter  firom  the  defendant,  inclosing  the  notice  of  declar- 
ation, and  particulars  of  demand,  with  instructions  for 
service  thereof;  the  charge  for  which,  and  for  the  letter 
intimating  that  it  has  been  done,  form  the  last  items  of 
the  plaintiff's  bDl.  The  chaises  are,  in  fact,  for  a  series 
of  things  done  in  a  particular  court,  in  pursuance  of 
orders  received  from  the  defendant,  in  letters  which 
clearly  point  out  the  court  in  which  the  business  was 
transacted.  Each  of  the  bills,  in  my  opinion,  consti- 
tuted a  sufficient  signed  bill  to  satisfy  the  statute.  The 
question  is,  whether  they  are  such  as  to  give  the  party 
to  be  charged  such  fSur  information  of  those  matters 
which  the  statute  and  the  practice  of  the  court  require, 
as  he  is  reasonably  entitled  to.  A  strict  and  literal 
compliance  with  the  statute  has  been  held  not  to  be 
enough,  where  the  information  necessary  to  enable  the 
Calient  to  know  where  he  is  to  apply  to  obtain  a  taxation 
of  ibe  bill,  is  wanting.  Upon  the  whole,  1  think  there 
be  no  reasonable  doubt  that  the  delivery  of  the  bills 
question  was  a  substantial,  as  well  as  a  strict  and 
literal^  compliance  with  the  statute. 
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1852. 
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Cresswell^  J.  I  am  entirely  of  the  same  opinion.  The 
plaintiff 'a  letters  which  contained  the  charges,  referring 
to  the  instructions  received  firom  the  defendant,  gave 
ample  information  as  to  the  court  as  well  as  the  cause  in 
which  the  business  was  done. 


Talfourd,  J.,  concurred. 

Jervis,  C.  J.  The  rule  will  be  absolute  to  enter  a 
verdict  for  the  plaintiff  for  21.  Ss.  8d.,  but  no  costs  of  the 
day ;  that  is,  no  costs  that  would  not  be  paid  as  the  con- 
dition of  a  new  trial.  The  costs  of  the  motion  are  not 
costs  of  the  day,  but  costs  in  the  cause. 

Rule  accordingly. 


Mary  Freeman  v.  Tranah. 

UeBT,  for  money  lent,  money  had  and  received,  money 
paid,  and  money  found  due  upon  an  account  stated. 


The  cause  came  on  for  trial  at  the  last  Spring  Assizes 


June  9. 

It  is  only  where 
delay  in  sign- 
ing judgment 

has  arisen  from  Pleas,  never  indebted,  and  the  statute  of  limitations. 

the  act  of  the       _  _ 

court,  that         Issue  thcreon. 

judgment  can 
be  entered 

nunc  pro  tunc,    for  the  county  of  Kent,  when  a  verdict  was  taken  for  the 

two  terms  hav- 
ing elapsed        plaintiff,  subject  to  an  award.     The  arbitrator  made  his 

since  the  ver- 
dict. 

A  cause  in 
which  a  ver- 
dict was  enter- 
ed fbr  the  plaintiff,  was  referred  at  the  Spring  Assizes,  1851 :  the  arbitrator  made  his^ 
award,  directing  a  venlict  to  be  entered  for  the  plaintiff,  in  Trinity  Term  fol lowing; 
plaintiff  ^ed  on  the  22nd  of  November :  on  the  3rd  of  December,  her  will  was  taken  t<E^ 
the  proper  office,  to  be  proved,  in  order  to  enable  her  executrix  to  agn  judgment ;  but,  ir 
consequence  of  a  caveat  having  been  entered  by  the  defendant,  probate  was  not  obtaiir"^ 
until  the  6th  of  May,  1852.     In  Trinity  Term,  1852,  the  executrix  moved  for  leave 
enter  up  judgment  as  of  Miduielmas  Term,  1851 : — Held,  that,  inaainudi  as  the  '  ' 
was  not  attributable  to  any  act  of  the  court,  the  court  had  no  authority  to  grant  tl 
application. 


award  on  the  28th  of  May,  1851^  holding  that  the  plain- 
tiff was  entitled  to  recover  32/.  Is.  6d.  debt^  and  Is. 
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damages,  and  directing  a  verdict  accordingly :  and  he        1852. 
further  directed  the  defendant  to  pay  to  the  plaintiff,  on      fbeemak  ~ 
demand,  her  costs  of  the  reference,  and  that  he  should       „  ^' 
also  bear  and  pay  the  costs  of  the  award,  and  that,  if  the 
plaintiff  should  take  up  the  award,  and  pay  the  costs 
thereof,  the  same  should  be  repaid  by  the  defendant  to 
the  plaintiff,  on  demand. 

In  consequence  of  the  poverty  of  the  plaintiff,  she  was 
unable  to  take  up  the  award  at  the  proper  time ;  but, 
having  in  November  last  ascertained  that  the  defendant 
had  taken  up  the  award,  her  attorney  obtained  a  copy 
thereof  on  the  21st  of  that  month.  The  plaintiff  died  on 
the  22nd  of  November  last.  Her  attorney,  having  ob- 
tained the  postea,  went  on  the  2nd  of  December  to  the 
proper  ofSce  for  the  purpose  of  signing  judgment,  but 
was  informed  by  the  derk  of  the  judgments,  that,  under 
the  circumstances,  judgment  could  not  be  signed  without 
the  leave  of  the  court.  On  the  following  day,  the  plain- 
tiff's wiU  was  taken  to  the  proper  office  in  Doctors' 
Commons  for  the  purpose  of  proving  the  same,  in  order 
to  put  the  executrix  in  a  position  to  apply  for  leave  to 
sign  judgment ;  when  it  was  found  that  the  defendant 
had  entered  a  caveat  against  the  probate  being  granted. 

Probate  was  ultimately  granted  to  the  executrix, 
Mary  Ann  Freeman,  the  daughter-in-law  of  the  de- 
ceased, on  the  5th  of  May  last. 

Upon  an  affidavit  of  these  facts, 

Phinn,  on  a  former  day  in  this  term,  obtained  a  rule 
nisi  to  enter  up  judgment  nunc  pro  tunc,  as  of  Michael- 
mas Term  last. 

Quam  now  shewed  cause.  There  is  no  pretence  for 
making  this  rule  absolute,  either  at  common  law,  or 
under  the  statute  of  Charles.  The  rule  is  thus  laid 
down  in  Archbold's  Practice,  8th  edit.  p.  1015, — "  By 
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1852.        the  oommon  law,  if  any  one  of  the  parties  died  before 
Fbekmav      fiii^  judgment,  the  suit  abated.    But,  by  statute  17  Car. 
2,  c.  8,  8,  1,  in  all  actions,  personal,  real,  or  mixed,  the 
death  of  either  party  between  verdict  and  judgment 
shall  not  be  alleged  for  error,  so  as  such  judgment  be 
entered  within  two  terms  after  such  verdict.    The  court 
will  in  general  permit  a  judgment  to  be  entered  nunc 
pro  tunc,  where  the  signing  of  it  has  been  delayed  by 
the  act  of  the  court.    Therefore,  if  a  party  die  after 
special  verdict,  or  after  a  special  case  has  been  stated  for 
the  opinion  of  the  court,  or  after  a  motion  in  arrest  of 
judgment,  or  for  a  new  trial,  or  after  a  demurr^  set 
down  for  ai^ument,  and  pending  the  time  taken  for  ar- 
gument, or  whilst  the  court  are  considering  their  judg- 
ment,— the  court  will  allow  judgment  to  be  entered  up 
after  his  death  nunc  pro  tunc,  in  order  that  a  party  may 
not  be  prejudiced  by  a  delay  arising  from,  an  act  of  the 
court.    But,  if  the  judgment  was  not  entered  up,  by 
reason  of  the  laches  of  the  plaintiff,  or  those  represent- 
ing him,  or  by  reason  of  a  proceeding  in  the  oommon 
course  of  law,  as,  by  a  writ  of  error,  or  the  like ;  or,  if 
some  prejudice  would  arise  to  the  other  party,  to  which 
he  could  not  otherwise  be  subject,  the  court  will  not 
allow  the  judgment  to  be  so  entered  up.    In  &cty  they 
wiU  not  grant  such  leave  in  any  case,  except  where  the 
party  entitled  to  sign  judgment  has  been  prevented  so 
doing,  by  reason  of  an  unavoidable  delay  oocaaioned 
by  an  act  of  the  court.     Therefore,  where  a  verdict  was 
found,  subject  to  a  special  case,  to  be  agreed  <hi  be- 
tween the  parties,  but  it  was  not  set  down  for  argu- 
ment until  after  the  death  of  one  of  them,  against 
whom  judgment  was  ultimately  given, — the  court  re- 
fused to  allow  judgment    to    be    entered    nunc   pro 
tunc,  at  the  instance  of  the  successftd  party,  as  the 
delay  in  setting  down  the  special  case  could  not  be  - 
considered  as  that  of  the  court.''     Here,  the  i4)plica — 
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tion  is  not  made  within  two  terms :  the  award  was  made        1852. 

in  Trinity  Term,  1851,  and  this  motion  was  not  made      fbbeman 

until  Trinity  Term,  1852  :   the  delay  has  not  arisen 

from  the  act  of  the  court,  but  from  the  laches  of  the 

party ;  for,  the  court  cannot  allow  want  of  means  to 

take  up  the  award  to  be  an  excuse.     [Jervis,  C.  J.     It 

was  the  defendant's  act,  in  entering  the  caveat,  which 

prevented  the  judgment  being  duly  entered.]    This  court 

can  only  take  notice  of  a  delay  which  has  arisen  from 

its  own  act.     [Maule,  J.,  referred  to  Lanman  v.  Lord 

Dudley,  2  M.  &  W.  535.]     Evans  v.  Rees,  12  Ad.  & 

]B.  167,  4  P.  &  D.  36,  at  first  sight,  seems  to  be  an  au- 

'thority  in  favour  of  this  motion.     There,  the  defendant 

obtained  a  verdict  at  the  Spring  Assizes,  1839,  and  died 

afterwards,  and  before  Easter  Term,  1839.     In  that 

-term,  the  plaintiff  moved  for  a  new  trial,  and  the  court, 

Slaving  taken  time  to  consider,  refrised  the  rule  late  on 

^the  last  day  of  Easter  Term.     Judgment  was  signed  for 

"^he  defendant  twelve  days  after  the  end  of  Trinity  Term, 

3.839 :  costs  were  taxed ;  and  the  allocatur  was  obtained 

the  12th  of  July,  1839,  immediately  upon  which  the 

Ltxy  of  judgment  was  completed.     The  delay  was  ac- 

^xmnted  for  partly  by  the  length  of  time  requisite  for 

^nreparing  the  bill  of  costs,  the  cause  being  heavy,  and 

;2Murtl7  by  the  taxation  having  been  suspended  by  a 

^lummons  (which  was  discharged)  to  set  aside  the  judg- 

:^Daje]it  after  it  was  signed.     The  defendant's  administra- 

^^rix  sued  out  a  scire  facias  for  execution,  returnable  on 

^he  20th  of  November,  1839,  but  was  served  on  the  19th 

'^rith  notice  of  the  allowance  of  a  writ  of  error.     On  the 

illth  of  January,  1840,  she  obtained  a  rule  to  enter 

judgment  nunc  pro  tunc,  as  of  Trinity  Term,  1839 ;  and 

%^he  court  made  the  rule  absolute,  considering  that  no 

l^u^es  was  imputable  to  the  defendant's  administratrix, 

^Udd  that  the  delay  was  the  act  of  the  court  (though  it 

'vras  not  expressly  sworn  that  the  administratrix  had  no- 
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1 852.  tice  of  the  motion  for  a  new  trial) ;  and  that  the  discretion 
FBEBMAif  of  *^6  court  was  not  limited  by  the  statute  17  Car.  2, 
e.  8^  s.  1.  The  judgment^  however^  explains  the  ground 
of  the  decision^  viz.  that  the  delay  arose  firom  the  act  of 
the  courts  and  not  from  the  laches  of  the  party.  {Jervis, 
C.  J.  Your  client  took  up  the  awards  and  kept  it.]  It 
was  not  his  duty  to  give  the  phuntiff  notice,  when  he 
found  the  award  was  against  him.  J^Maule,  J.  In 
Evans  y.  Rees,  the  whole  delay  in  effect  was  the  act  of 
the  court.  They  took  time  to  consider  what  judgment 
should  be  given  upon  the  motion  for  a  new  trial;  and 
they  further  delayed  while  deliberating  what  the  amount 
of  the  costs  should  be.]  That  is  precisely  the  distinction 
between  that  case  and  the  present. 

Phinn,  in  support  of  his  rule.  It  would  be  a  scandal 
and  a  reproach  to  the  law,  if  the  court  were  so  fettered 
by  technical  rules  as  to  be  compelled  to  discharge  this 
rule.  What  are  the  facts  ?  A  verdict  is  taken  for  the 
plaintiff  at  the  Spring  Assizes,  subject  to  a  reference. 
An  award  is  made ;  but,  owing  to  her  extreme  poverty, 
the  plaintiff  is  unable  to  take  it  up.     In  Michaelmas  4 

Term,  it  is  for  the  first  time  brought  to  the  knowledge  « 

of  the  plaintiff  ^s  attorney,  that  the  award  is  in  her  fit-  - 

vour.  The  plaintiff  dies.  The  defendant  enters  a  caveat,  ^ 

in  order  to  put  her  representative  to  all  the  expense  and  JB 

inconvenience  possible :  and  now  he  relies  upon  a  tech*  ^ 

nical  rule  of  the  court,  to  deprive  the  executrix  of  the 
fruits  of  the  verdict.  In  Evans  v.  Rees,  12  Ad.  &  E.  167, 
4  P.  &  D.  36,  the  whole  of  the  delay  was  not  fidrly  attri- 
butable to  the  act  of  the  court :  the  defendant  was  unpre- 
pared for  the  taxation  of  costs.  \Jervis,  C.  J .  Have  yon 
any  authority  to  shew  that  misconduct  or  breach  of  '^t^ 
faith  of  a  party  will  warrant  the  court  in  deviating  from 
the  strict  rule  ?  In  the  case  of  Tfie  Fishmongers^  Com- 
pany V.  Robertson,    ante,  Vol.  Ill,  p.  970,  974,  Wilde,^ 
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C.  J.,  says  :  ''  Speaking  from  my  own  experience  of  some        1852. 
forty  years^  I  must  say  I  never  knew  a  motion  of  this      fbeekan 
sort  to  be  granted^  unless  where  the  delay  had  been  the       ^  ^' 
act  of  the  court :  and  I  am  not  aware  of  any  instance  in 
the  books  where  that  rule  has  been  departed  from.     It 
may  be  that  the  court  would  grant  relief  in  this  way  in 
a  case  of  misconduct  or  breach  of  faith :  but  the  present 
case  does  not  stand  upon  any  such  ground.^^    That  would 
rather  seem  to  shew  that  the  power  of  the  court  is  not  so 
strictly  limited  as  the  cases  suggest.   Lord  Truro  had^  as 
we  all  know^  great  experience  in  matters  of  this  sort.] 
All  technical  rules  must  bend  to  do  substantial  justice  be- 
tween the  parties.     There  is  no  value  in  any  technical 
rule  which  does  not  tend  to  the  administration  of  jus- 
tice.    [Motile,  J.    We  are  only  intrusted  to  administer 
justice  within  certain  limits.     We  cannot  overstep  our 
jurisdiction  for  the  purpose  of  doing  what  is  called 
substantial  justice.     The  only  instances  in  which  the 
courts  have  done  what  we  are  now  called  upon  to  do^ 
have  been  where  the  court  itself  has  necessarily  been 
incidental  to  the  delay.    We  cannot  have  a  higher  au- 
thority for  that  than  the  learned  person  just  mentioned^ 
who  has  occupied  with  distinction  every  position  in  the 
profession^  from  that  of  attorney  to  that  of  Lord  Chan- 
cellor.    It  is  impossible  to  conceive  how  any  man  can 
be  conversant  with  practice,  if  he  was  not.]     "Boni 
jodicis  est  ampliare  jurisdictionem/^  is  a  maxim  that 
may  well  apply  to  this  case.    \_Maule,  J.    ^'  Actus  curise 
nemini  gravabit/'  is  more  to  the  purpose.    Cresswell,  J. 
It  is  laid  down  in  2  Wms.  Saund.  72  p,  upon  the  autho- 
rity of  Copley  v.  Day,  4  Taunt.  702,  and  Lawrence  v. 
Hodg$on,  1  Y.  &  J.  368,  that  ''judgment  cannot,  at 
Common  law,  in  any  case,  be  entered  nunc  pro  tunc, 
luiless  the  delay  be  attributable  to  the  act  of  the  court.'' 
JLawrence  v.  Hodgson  is  very  much  like  the  present  case. 
1?here,  at  the  Spring  Assizes,  1826,  a  cause  was  referred, 
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1852.        ^  verdict  having  been  taken  for  the  plaintiff^  subject,  as 

Tekeman      ^  ^^^  damages,  to  the  award,  and  the  arbitrator  pub- 

^'  lished  his  award,  which,  in  the  Michaehnas  Term  £»llow- 

Tram  AS 

ing,  was  set  aside;  after  which,  in  Hilary  Term,  the 
plaintiff  obtained  a  rule  nisi  to  issue  execution  unless  the 
defendants  would  consent  again  to  refer  the  cause,  which 
rule  was  discharged :  the  plaintiff  having  died  in  Septem- 
ber, 1826,  it  was  held  that  the  court  had  no  power  to  grant 
an  application  made  in  Easter  Term,  1827,  that  judgment 
might  be  entered  up  as  of  the  Michaelmas  Term  preced- 
ing.   And  G^rrow,  B.,  said :  '^  I  perfectly  understand 
the  principle  upon  which  the  courts  have  permitted  par- 
ties to  enter  up  judgment  after  the  period  in  which  ihej 
could  l^ally  have  done  so  has  elapsed,  where  the  delay 
originates  in  the  court,  and  but  for  which  delay  the  judg- 
ment might  have  been  r^ularly  entered.    Where  a  case 
stands  over  for  argument  from  term  to  term,  on  acooont 
of  the  multiplicity  of  business  in  the  court ;  or  for  judg- 
ment, from  the  intricacy  of  the  question,  the  parly 
ought  not  to  be  prejudiced  by  that  delay,  but  should  be 
allowed  to  enter  up  his  judgment  retrospectively,  to  meet 
the  justice  of  the  case.    No  such  £acts,  however,  exist 
in  this  particular  instance,  and  the  delay  is  imputable 
alone  to  the  laches  of  the  party  interested  in  the  judg- 
ment; the  rule,  therefore,  which  r^ulates  the  former 
cases,  does  not  apply  to  this ;  and,  as  it  is  not  within  the  i 
operation  of  the  statute,  1  am  of  opinion,  on  the  author-  - 
ity  of   Copley  v.  Day,  that  the   rule    should  be 
charged/']     1  find  no  case  where  the  power  of  the  courlB'^ 
is  expressly  limited  in  the  manner  suggested.     [Maukg^'^m 
J.    You  certainly  do  not  cite  any  case  where,  uponsndcX^ 
a  state  of  facts  as  is  presented   here,  the  court 
granted  the  application.]     The  defendant  has  wantcml^. 
and  vexatiously  entered  a  caveat.     It  is  contrary  to 
policy  of  the  law  to  permit  a  man  thus  to  take  a'lvani 
of  his  own  wrong.     IMaule,  J.    Entering  a  caveat 
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no  wrong.]     Vexatiously  suing  it  out  for  the  purpose  of       1852. 
preventing  the  judgment  being  entered^  was.     [Quain.       Fbesman 
The  entering  the  caveat  is  altogether  beside  the  case. 
It  was  not  necessary  to  obtain  probate^  to  enable  the 
party  to  sign  judgment.] 

Jebvis^  C.  J.     I  must  confess  that  I  have  most  un- 
willingly brought  my  mind  to  the  concltision  that  this 
rule  should  be  discharged;  because  I  think  it  is  the 
duty  of  the  court  in  all  cases  to  the  utmost  of  its  power 
to  do  substantial  justice.     But  I  think  the  cases  cited 
by  Mr.  Quain  shew  that  we  have  no  authority  to  do 
that  which  is  prayed  here.     By  the  death  of  the  plaintiff 
between  verdict  and  judgment^  the  suit  abates,  unless 
the  judgment  is  entered  up  within  two  terms.     The 
only  instance  in  which  the  court  will  interfere  to  prevent 
ihe  consequences  which  ordinarily  attach  to  a  neglect  of 
this  sort^  is^  where  the  delay  has  been  occasioned  by  the 
act  of  the  court  itself     But  the  rule  upon  which  they 
proceed, — "  Actus  curise  nemini  gravabit/^ — is  not  ap- 
plicable to  the  present  case.     I  much  regret  the  result : 
Imt  I  feel  bound  by  the  authorities ;  and,  in  deference 
to  them,   as  well  as  to  the  opinions  of  my  learned 
Brothers,  I  think  this  rule  must  be  discharged. 

Maule,  J.    I  am  of  the  same  opinion.     I  agree, 

that,  in  this  particular  case,  justice  would  be  better 

administered  by  making  the  rule  absolute,  than  by  dis- 

chai^ng  it.     But  there  is  no  court  in  England  which 

is  intrusted  with  the  power  of  admimstering  justice 

^mtliout  restraint.     That  restraint  has  been  imposed 

firom  the  earliest  times.    And,  although  instances  are 

constantly  occurring  where  the  courts  might  profitably 

\ye  employed  in  doing  simple  justice  between  the  parties, 

Xmrestrained  by  precedent  or  by  any  technical  rule,  the 

law  has  wisely  considered  it  inconvenient  to  confer 
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1852.        such  power  upon  those  whose  daty  it  is  to  preside  in 

Fbeeman      courts  of  justice.    The  proceedings  of  all  courts  must 

^'  take  a  defined  course,  and  be  administered  according  to 

Tbavah.  .  1  .  1      .         -I  1 

a  certain  uniform  system  of  law,  which  m  the  general 
result  is  more  satisfactory  than  if  a  more  arbitrary  juris- 
diction was  given  to  them.  Such  restrictions  have 
prevailed  in  all  civilized  countries ;  and  it  is  probably 
more  advantageous  that  it  should  be  so,  though  at  the 
expense  of  some  occasional  injustice.  The  only  court 
in  this  country  which  is  not  so  fettered,  is,  the  supreme 
court  of  the  legislature.  I  think,  that,  if  we  were  to 
allow  judgment  to  be  entered  in  this  case  nunc  pro 
tunc,  we  should  be  doing  it  without  any  such  ground  as 
the  court  has  acted  upon  in  other  cases.  It  is  an  esta- 
blished principle  of  law  that  the  act  of  the  court  shall 
injure  no  one, — such  as  the  court's  taking  time  to  deli- 
berate on  its  judgment.  That  is  the  ground  upon 
which  all  the  cases  arc  to  be  supported:  there  is  no 
other  definite  or  tangible  ground.  Whatever,  therefore, 
may  be  the  particular  hardship  or  inconvenience  in  this 
case,  I  think  we  are  bound  by  the  decided  cases,  and 
the  principles  of  law  applicable  thereto,  to  discharge  this 
rule. 

Cresswell,  J.  I  am  entirely  of  the  same  opinion. 
We  clearly  have  no  authority  to  grant  this  application. 
The  court  has  no  jurisdiction  to  order  a  judgment  to 
be  entered  as  of  any  term,  if  the  party  is  not  by  law 
entitled  to  it.  It  was  a  common  expression  of  the  late 
Chief  Justice  Tindal,  that  the  course  of  the  court  is  the 
practice  of  the  court.  We  may  assume  it  to  be  the 
course  and  practice  of  the  court  to  allow  judgment  to 
be  entered  up  nunc  pro  tunc:  but  that  assumes  that 
the  party  was  in  a  condition  at  the  time  of  which  it  is 
proposed  that  the  judgment  should  be  entered,  to  claim 
the  decision  of  the  court.     I  can  very  well  imderstand^. 


V, 

Tbaitah. 


16  VICTOEIA.  415 

the  principle  upon  which  a  party  is  held  entitled  to  be  1852. 
placed  in  the  same  position  in  which  he  was  at  the  time  Fbbsman 
he  had  a  right  to  ask  for  judgment^ — the  delay  being 
for  the  convenience  of  the  court.  The  maxim  "  Actus 
curiae  nemini  gravabit,'^  is  founded  upon  justice  and 
good  s^ise ;  and  affords  a  safe  and  certain  guide  for  the 
administration  of  the  law.  If  once  we  suffer  ourselves 
to  be  induced  by  considerations  of  hardship  in  the  par- 
ticular case  to  deviate  firom  that  rule^  we  shall  not  know 
where  to  stop,  being  without  any  certain  guide.  No 
court  is  so  arbitrary  or  so  unsatisfactory  as  that  which 
is  unfettered  by  precedent  and  principle.  I  fear  to  take 
80  large  a  step  ba  that  which  this  rule  calls  upon  us  to 
take,  having  no  firm  foundation  to  rest  upon. 

Talfourd,  J.  1  am  of  the  same  opinion.  There  is 
neither  principle  nor  precedent  for  this  application: 
and,  though  I,  in  conunon  with  the  rest  of  the  court, 
deplore  the  result,  I  think  we  ought  not  to  be  induced 
by  our  desire  to  do  substantial  justice  in  the  individual 
case,  to  depart  from  those  general  principles  which  are 
the  only  safe  guides  for  the  administration  of  the  law. 

Quatu,  submitted,  that,  inasmuch  as  the  application 
had  been  judicially  pronounced  to  be  without  principle 
or  precedent,  the  rule  should  be  discharged  with  costs. 

Maule,  J.  You  shall  have  your  costs  of  this  motion 
if  you  will  pay  the  money  awarded ;  otherwise,  not. 

Rule  discharged,  without  costs* 


s  £2 
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1852. 


Winch  v.  Williams. 

June  11. 

A  rule  to  shew  X  HIS  was  an  action  tried  before  the  assessor  of  the 
verdict  for  the  .  Court  of  Passagc  at  Liverpool,  by  writ  of  trial,  pursuant 
^^P^'*"'  to  the  statute  3  &  4  W.  4,  c.  42,  s.  17.  A  verdict 
should  not  he     having  been  found  for  the  plaintiff,  subject  to  a  motion 

entered,  in  a  ■•./.i-iiii.  -^ 

cause  which  to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  upon  a 
ISftlSTb^   point  of  law  reserved, 

the  aaBBSBor  of 
the  Passacto 

Court  at  Liver-  Byles,  Scrjt.,  ou  a  former  day  in  this  term,  obtained 
s&WV^"*  a  rule  nisi  accordingly.  The  rule  was  drawn  up  "on 
0. 42,  s.  17,  was  readins  the  writ  of  trial,  a  copy  of  the  assessor's  notes 

drawn  up  "on  ^  . 

reading  the  of  the  trial,  and  the  affidavit  verifying  the  same.'      In 

the  assearo^^s  *^®  affidavit  the  deponent  described  himself  as  "Thomas 

n^  and  the  Hcnry  Sanger,  clerk  to  Edward  James,  Esq.,  barrister- 

ing  the  same."  at-law,  and  assessor  of  the  Court  of  Passage  of  the 

In  this  affido-      v  t_     ^  t  •  i  m       *±.\.      j.     •   *       t-*i  ^ 

vit,  the  depo-     borough  of  Liverpool,"  without  giving  his  place  of  resi- 

nent  described     Jcnce. 
himself  as 
"  Tliomas 

cierirto  E^'       Bimie,  for  the  plaintiff,  upon  the  authority  of  Danieb 

e"^  wIScr-  ^-  ^^^'  ^  ^^^^'  ^'  ^-  ^^'  ^^^  ^^'^  ^-  ^ortindak,  5 
at-law,  and  as-    D.  &  L.  248,  objected  that  the  affidavit  verifying  the 

sessor  of  tlie 

Court  of  Pas-  assessor's  notes  was  defective,  inasmuch  as  it  omitted  to 
^uffh  of  **^*®  ^^^  deponent's  place  of  residence,  and  therefore 
Liverpool,"        could  not  bc  read.     [Maule,  J,    Was  any  affidavit  nc- 

Without  giving  n^  Tvrrrn  i  ••  i  «.»■■•- 

his  place  of  re-    ccssary  ?     CressweU,  J.    The  rule  requiring  the  affidavit 

Hd^*"  Umt  the  ^^  ™^*^  ^  ^^^^^  "^^^^^  4  W.  4  (see  4  Moore  &  Scott, 
affidavit  was  484) ;  and  it  provides,  "  that,  upon  all  motions  respect- 
insufficient;  .  -Tii*  I'rt*..  m      » 

and  that,  with-  mg  causcs  tned  before  sheriffs  or  judges  of  inferior  courts 
^''^^jj^^tr*  of  record,  pursuant  to  the  statute  3  &  4  W.  4,  c.  42, 


veni 
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notes,  there       17  iQ   the  party  makins  the  application  to  the 

were  no  mate-  m^      *f  o  rr 

rials  upon 

which  the  court  could  entertain  the  motion. 
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above  must  produce  an  examined  copy  of  tlie  notes  of       1852. 

the  sheriff  or  his  deputy,  or  of  the  judge  who  tried  the       wiscr 

cause,  together  with  an  affidavit  verifying  such  to  be     „.  *• 

Williams. 

a  true  copy ;  and  also,  in  cases  where  no  counsel  has 
been  retained  to  conduct  the  cause^or  defence  in  the 
court  below,  an  affidavit  setting  forth'  the  cause  or  nature 
of  the  application.''  Jervia,  C.  J.  Does  that  rule  apply 
to  the  Court  of  Passage  ?]  It  applies  to  all  cases  tried 
before  any  inferior  jurisdiction  under  the  powers  of  the 
8  &  4  W.  4,  c.  42,  s.  17.  [Cresswell,  J.  In  Metcalf 
V.  Parry,  2  Dowl.  P.  C,  589,  Patteson,  J.,  compelled 
the  sheriff  to  pay  the  costs  incurred  in  consequence  of 
his  under-sheriff's  refusal  to  fumish  his  notes  taken  on 
the  trial  of  an  issue.] 

Byle8,  Serjt.,  and  Unihank,  in  support  of  the  rule. 
The  role  of  Easter  Term,  4  W.  4,  was  not  acted  upon  in 
the  case  of  the  late  Serjt.  Arabin,  who  invariably   de- 
clined to  fumish  notes.     It  may  be  that  the  court  may 
compel  a  sheriff,  over  whom  it  has  a  general  jurisdiction^ 
to  fumish  notes;  but  the  same  reasoning  can  hardly 
apply  to  the  judge  of  a  court  of  this  sort.     It  may^ 
therefore,  be  taken  as  if  the  rule  were  drawn  up  on 
reading  the  writ  of  trial,  and  the  indorsement  thereon 
only.     [Jervis,  C.  J.    Have  we  not  a  special  jurisdiction 
over  an  inferior  court  to  which  we  have  directed  a  writ 
of  trial  ?]    The  court  wiU  not  allow  justice  to  be  defeated 
ibr  the  want  of  an  affidavit  of  this  sort.    The  object  of 
^e  rule  of  Hilary  Term,  2  W.  4,  reg.  I,  s.  5,  which  re- 
quires  that  'Hhe  addition  of  every  person  making  an 
affidavit  shall  be  inserted  therein,''  is,  merely  to  establish 
*ihe  identity  of  the  party :  and  it  is  in  many  cases  de« 
^parted  firom  in  its  strictness :  for,  instance,  when  the  de- 
^ponent  is  either  plaintiff  or  defendant  in  the  cause,  no 
zfiirther  description  of  him  is  required, — Shirer  v.  Walker, 
S  Scott  N.  B.  235,  2  M.  &  G.  917;  so,  where  the  de- 
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1852. 


Edwards  and  Another^  Assignees  of  Richard  Parker^ 
a  Bankrupt,  v.  The  Great  Western  Railway 
Company. 

T 


Jfay  81. 


HIS  was  an  action  of  debt,  brought  by  the  plain-  In  an  action 
tiflFs,  as  assignees  of  Richard  Parker,  a  bankrupt,  who  ag^]STrail- 
had  carried  on  the  business  of  a  carrier,  to  recover  the  ^^y  <»mpaiiy, 

to  recover  back 

amount  of  overcharges  paid  by  Parker  to  the  defendants,  excessiye  and 

r      .1  •  /.  J     1      a.i_  .  unequal  charges 

tor  the  carnage  of  goods  by  them,  as  common  carriers,  ma^  upon  lum 
on  the  Great  Western  Railway,  for  Parker,  between  the  ^^'^  the  convey- 

*"  '  ance  of  his 

Ist  of  May,  1844,  and  the  31st  of  May,  1846;  such  goods,aver- 
overcharges  having  been  made  partly  by  charging  Parker  tered  for  the 
more  than  was  warranted  by  the  proper  construction  of  ?^^^'  ^"'v 

ject  to  a  special 
case  to  be  settled  by  a  barrister,  who,  in  the  event  of  the  court  deciding  in  favour  of  the 
plaintiff,  was  by  the  order  of  reference  impowered  to  direct  for  what  amoont  the  verdict 
should  De  entered,  and  to  whom  the  cause  and  all  matters  in  difference  between  the  parties 
were  referred,  subject  to  the  special  case, — the  costs  "  of  the  action  **  to  abide  the  event 
of  the  award,  and  the  costs  "of  and  incident  to  the  reference  and  award"  to  be  in  the 
discretion  of  the  arbitrator. 

The  spedal  case,  as  settled  by  the  referee,  divided  the  plaintiff's  ckdm  into  nx  several 
heads ;  and,  the  court  having  decided  in  the  plaintiff's  &vour  upon  four  of  them,  and  for 
the  defendants  on  the  rest  of  the  case,  the  matter  wont  bads  to  the  arbitrator,  who 
ultimately  directed  that  the  verdict  should  be  entered  for  the  phuntiff  for  8115/.,  and  that 
so  much  of  the  issue  as  related  to  that  sum  should  be  founid  for  the  plaintiff,  and  the 
residue  thereof  for  the  defendant :  and  he  further  directed  that  all  the  costs  of  and  inddent 
to  the  reference  and  award  should  be  paid  by  the  defendants  :— 

Held,  that  the  costs  of  the  attendances  before  the  referee  to  settle  the  spedal  case,  were 
eoHe  in  the  cause;  and  therefore  that  the  master  was  justified  in  apportioning  them 
according  to  the  decision  of  the  court  upon  the  several  heads  of  daim  in  ^e  spedal  case. 

The  company's  act  of  incorporation,  6  &  6  W.  4,  c.  cvii,  s.  223,  requiring  that  they 
should  have  a  notice  of  action, — the  plaintiff,  at  great  labour  and  expense,  prepared  and 
delivered  a  notice  accompanied  by  voluminous  accounts  of  the  several  packages  upon  which 
the  overcharges  were  alleged  to  have  been  made,  together  with  the  dates  and  other  parti- 
colars.  The  xnaster  having  allowed  the  plaintiff  100/.  for  the  preparation  of  the  notice 
and  the  accompanying  accounts,  and  170/.  for  one  fair  copy  only  : — ^The  Court,  on  the 
plaintiff's  motion,  refiued  to  order  a  review  of  the  taxation,  on  the  ground  that  the  allow- 
ance  for  preparing  the  notice  was  in<idequate,  and  that  two  fair  copies  should  have  been 
allowed :  and  afterwards,  upon  the  defendanto*  motion, — post,  p.  434i^Urected  a  review, 
on  the  gpronnd  that  the  100/.  was  an  excessive  allowance,  inasmuch  as  this  was  an  expense 
necessarily  incurred  by  the  plidntiff  in  preparing  himself  to  bring  the  action. 

The  nifuter  also  disallowed  a  charge  of  566/.  17s.  id,  for  a  voluminous  notice  to  admit, 
pursuant  to  the  rule  of  Hilary  Term,  2  W.  4,  r.  20,  setting  forth  descriptions  of  upwards 
of  21,000  tickets  and  reodpts  for  goods  carried  by  the  company  for  the  pUuntiff  and 
moneys  paid  on  account  thereof: — Held,  that  the  master  had  exerosed  a  sound  discretion 
in  so  doing, — the  notice,  though  apparently  in  strict  compliance  vdth,  being  virtually  in 
fraud  of,  the  rule  of  court. 
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1862.       the  printed  scale  of  charges  for  the  carriage  of  goods 

Edwabdb      fixed  and  issued  by  the  company  under  the  powers  of 

The  Gbbat     ^^^^'  ^^^  ^^  parliament^  and  partly  by  charging  him 

Westebn      more  than  they  chareed  to  tradesmen  and  others  not 
Railway  Co.  .  j  r> 

carriers^  under  circumstances  which  the  company  con- 
tended were  unlike  the  circumstances  under  which 
they  carried  goods  for  Parker,  but  wUch  this  court, 
upon  the  argument  of  the  special  case  hereinafter  men- 
tioned, considered  to  be  "  like  circumstances''  in  point 
of  law. 

A  month  before  action  brought,  the  plaintiffs  gave  the 
defendants  a  notice  of  action,  pursuant  to  the  228rd 
section  of  the  company's  act  of  incorporation,  5  &  6  W. 
4,  c.  evil,  referring  to  and  accompanied  by  forty-one 
books  of  account  containing  the  full  particulars  of  the 
several  overchai^es,  consisting  of  many  thousand  items, 
exceeding  in  the  whole  fifteen  thousand  folios. 

The  particulars  uf  demand  delivered  with  the  decla- 
ration, stated,  ''  that  the  action  was  brought  to  recover 
6320/.  78.  9d.  for  moneys  overchai^ed  by,  and  paid  to;, 
the  defendants  by  the  said  Richard  Parker  upon  or  in 
respect  of  the  carriage  of  certain  goods  carried  by  the 
defendants  for  the  said  Richard  Parker,  between  the 
month  of  May,  1844,  and  May,  1846,  and  before  he 
became  bankrupt, — the  full  particulars  whereof  were 
contained  in  the  notice  of  action  duly  served  upon  the 
secretary  of  the  defendants  before  the  commencement 
of  this  suit,  and  in  certain  books  or  accounts  which 
accompanied  and  were  delivered  with  such  notice/' 

The  form  of  the  notice  of  action  and  books  of 
account  was  settled  by  counsel,  who  was  of  opinion  that 
the  particulars  contained  in  the  books  of  account  were 
necessary  to  be  given,  in  order  to  enable  the  defendants 
to  judge  to  what  amount,  if  any,  they  had  overcharged 
Parker,  and  to  tender  amends  if  they  thought  proper  so 
to  do. 
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Notice  to  inspect  and  admit  numerous  documents  was        1852. 

given  to  the  defendants ;  and,  in  order^  as  it  was  said,  to      Edwabds 

avoid  the  inconvenience  and  expense  of  the  great  length     rp^  great 

to  which  such  notice  would  have  extended  if  the  several      Wmtbek 

Bailway  Co. 
documents  had  been  described  therein,  the  notice  was 

Notioe  to 

accompanied  by  lists  specifying  the  documents,  and  inspect  and 
which  lists  were  referred  to  in  and  formed  part  of  such  "^"^ 
notice.  The  originals  of  some  of  these  documents  were 
in  the  possession  of  the  defendants :  they  consisted  of 
ticking-off  notes,  or  carriers^  declarations,  and  receipts, 
relating  to  the  goods,  and  the  charges  in  question  in  the 
action,  and  amounted  in  number  to  upwards  of  twenty- 
one  thousand,  many  of  them  having  been  made  out  by 
different  persons,  and  under  different  systems  of  charg- 
ing, and  each  of  them  relating  to  a  distinct  lot  of  goods 
going  from  and  to  various  stations  on  the  defendants^ 
railway;  and  which  the  plaintiffs  were  advised  were 
material  and  necessary  evidence  in  support  of  their 
<laim. 

The  defendants  not  having  consented  within  forty- 

<ight  hours  to  make  the    admissions  specified  in  the 

^bove  notice,  or  any  of  them,  the  plaintiffs  took  out  a 

summons  calling  upon  the  defendants,  in  the  usual  form, 

'"to  shew  cause  why  they  should  not  consent  to  make 

^uch  admissions,  or,  in  case  of  refusal,  be  subject  to  the 

^xxsts  of  proof.    This  summons  was  heard  before  Maule, 

J.,  on  the  28rd  of  June,  1849,  when  his  lordship  ordered, 

"^hat,  unless  the  defendants  should,  on  or  before  Tuesday 

"tiien  next,  elect  to  admit,  and  give  notice  to  the  plain- 

"li£b'  attorney  that  they  would  admit,  all  or  any  of  the 

^said  documents  in  the  said  notioe,  the  costs  of  proving 

^ttie  said  documents,  or  such  of  them  as  they  should 

:^refaae  to  admit,  should  be  paid  by  the  defendants.    The 

^efisndants  afterwards  elected  to  admit  all  the  docii- 

^^nents  mentioned  in  the  notice,  with  certain  exceptions ; 

\}\it  the  learned  judge  made  no  order  respecting  the  costs 
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of  the  appticatkni,  and  the  costs  of  the  pacodactiQii  and 
inspection  of  the  docaments  ment]0ned  in  the  notice. 

The  cause  came  on  to  be  tried  before  Wilde,  C.  J.,  at 
the  sittings  in  London  after  Michaehnas  Term^  1849, 
when  a  verdict  was  entered  for  the  plaintiffB,  by  consent, 
debt  10,000/.,  damages  2000/.,  costs  40^.,  snlgect  to  a 
special  case,  to  be  settled  by  W.  A.  Bew,  Esq.,  who,  in 
the  event  of  the  court  deciding  in  favour  of  the  plaintifR^ 
was  thereby  impowered  to  direct  for  what  amount  the 
verdict  should  be  entered,  and  to  whom  the  caiue,  and 
all  matters  in  difference  between  thepartieij  were  thereby 
referred,  subject  to  the  special  case;  the  costs  of  the 
action,  to  be  taxed,  to  abide  the  event  of  the  award,  and 
the  costs  of  and  incident  to  the  reference  and  award  to 
be  in  the  discretion  of  the  arbitrator. 

The  arbitrator  proceeded  to  take  evidence,  and  about 
thirty  meetings  were  held  before  he  settled  the  special 
case.  The  special  case  was  at  length  settled,  and  de- 
livered to  the  parties  in  Trinity  Vacation,  1851.  It 
divided  the  claim  of  the  plaintiffs  into  six  several 
heads, — the  first  four  being  claims  in  respect  of  allq;ed 
excessive  or  unequal  charges  made  by  the  company  for 
the  carriage  of  Parker's  goods, — ^the  fifth,  a  daim  for 
compensation  for  assistance  afforded  to  the  company  by 
Parker^s  men,  in  the  weighing,  loading,  and  unloading 
of  the  goods,— and  the  sixth,  a  claim  for  interest  upon 
the  alleged  overcharges. 

The  special  case  was  argued  in  Michaehnas  Term, 
1861,  when  the  court  decided  in  favour  of  the  p 
upon  the  first  four  heads  of  claim,  and  for  the  defend 
ants  upon  the  fifth ;  and,  as  to  the  sixth,  they  held  thaft^ 
the  arbitrator  might,  if  he  thought  fit,  under  the  sal 
mission  of  ''  all  matters  in  difference,''  award  the 
tiffs  interest, — vide  ante.  Vol.  XI,  p.  688. 

The  case  then  went  back  to  the  arbitrator,  who, 
having  held  three  or  four  meetings  to  ascertain 
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amount  for  wluch  the  verdict  should  be  entered^  on  the        1852. 
18th  of  February,  1852,  made  his  award,  whereby  he      edwaeds 

directed  that  the  verdict   should  be  entered  for  the ^ 

plaintiffs  for  3115/.  debt,  Is.  damages,  and  40«.  costs;  Westbbn 
and  that  so  much  of  the  issue  as  related  to  the  sum  of 
8115/.  should  be  found  for  the  plaintiffs,  and  the  residue 
thereof  for  the  defendants ;  and  that  '^  all  the  costs  of 
and  incident  to  the  reference  and  award  should  be  paid 
and  borne  by  the  defendants.** 

Upon  the  taxation  of  costs,  the  plaintiffs  claimed,  in 
respect  of  the  notice  of  action  and  books  of  account,  the 
following  items : — 

"  Drawing  forty-one  books  of  account,  being  for  Amonnt  daim- 

oyercharges,  containing  full  particnlars  of  claims,  ^^^  ^^^ 

foHos  16,335  and  upwards 776  16    0     ^<^^'^^''''' 

"  Two  copies  thereof  in  duplicate,  one  to  deliver 
with  notice,  and  the  other  to  prove  on  trial  .        .    611    3    4 

"  Paid  for  paper,  ruling,  and  printing  heading  to 
the  books 37  11    6 

"  Instructions  for  notice  of  action       .        .        .        0  13    4 

"  Drawing  very  special  notice  with  reference  to 
the  particulars  of  claims  and  demands,  and  copy  for 
coansel  to  settle,  fo.  22  .  .        .  .        19    4" 

The  attorney  for  the  defendants  contended  before  the 
master,  that  no  notice  of  action  was  necessary;  that 
the  223rd  section  of  the  5  &  6  W.  4,  c.  cvii,  was  re- 
pealed by  the  7  Vict.  c.  iii ;  and  that,  if  notice  of  action 
was  necessary,  the  books  of  account  were  unnecessary, 
and  that  therefore  a  nominal  sum  only  should  be  allowed 
for  the  costs  of  the  notice.  The  master  allowed  as 
follows : — 

"  Preparing  the  books,  at  folios  10,000               .  100    0  0     Amoant  al- 

"One  fair  copy 170    0  0     ^o^^^- 

"  Paid  for  paper,  printing  heading,  &c,               .  36    0  0 
[Less  6/.  in  respect  of  the  portion  of  the 
claim  not  recovered.] 

••  Drawing  notice  of  action,  &c 12  0" 
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ed  for  the 
notice  to  in- 
spect  and 
admit. 


Amount  al- 
lowed. 


The  plaintifife  claimed  in  respect  of  the  notice  to  in- 
spect and  admits  and  the  lists  of  documents  therein 
referred  to,  the  following  items : — 


"  Drawing  list  (No.  1.)  referred  to  in  notice  to 
admit,  being  the  declarations  required  by  the  de- 
fendants to  bo  signed  by  the  carriers,  and  filled  np 
by  Mr.  Parker,  containing  the  description  of  the 
goods,  with  the  names  of  the  persons  to  whom  they 
were  to  be  ultimately  delivered,  and  the  several 
weights,  &c.,  before  the  goods  would  be  received 
by  the  defendants  at  the  stations  of  transit,  up  to 
the  2nd  of  August,  1845,  folios  3154 

"  Drawing  list  (No.  1,  a.)  referred  to  in  notice  to 
admit,  being  the  receipts  signed  by  the  servants  of 
the  defendants  for  the  goods  delivered  to  them 
between  the  3rd  of  August,  1845,  and  31st  of  May, 
1846,  folios  3570 

"  Two  copies  of  the  whole  in  duplicate, — one  to 
deliver,  and  one  to  prove  on  the  trial,  viz.  notice  to 
admit,- fo.  16,  to  produce,  fo.  8,  list  No.  1,  fo.  3154, 
No.  1,  a.,  fo.  3570,  No.  2,  fo.  18,  No.  3,  fo.  3,— 
total,  folios  6769     ....... 


157  14    0 


178  10    8 


225  12    8 


u 


Paper  paid  for  the  whole 5    0    0" 


The  master  allowed  in  respect  of  the  notice  to  inspect 
and  admits  the  following  sums  only: — 


"Drawing  notice  to  inspect  and  admit,  very 

special,  referring  to  several  lists  of  documents 

numbered  and  marked  respectively  as  set  forth  in 

the  notice,  fo.  16,  and  copy  for  counsel  to  settle    . 

**  Drawing  notice  to  produce,  and  copy 

*'  Instructions  to  counsel  to  settle  both 

"  Paid  his  fee,  and  clerk 

"  Attending  him 


114 
0  12  0 
013  4 
13  6 
0    3    4- 


The  master  refused  to  allow  the  above  items  of 
157/.  14^.,  178/.  10*.  8rf.,  225/.  lis.  Sd.,  and  5/.,  on  the 
groimd  that  the  lists  of  documents  were  not  neceasaiy. 

He  further  disallowed  to  the  plaintiffs  all  the  costs 
incurred  by  them  of  and  incident  to  the  portion  of  their 
demand  comprised  in  the  fifth  and  sixth  heads  of  cbiim. 
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mentioned  in  the  special  ease^  in  respect  of  which  the 
plaintiffs  did  not  recover  in  the  action^ — ^up  to  the  time 
of  the  judgment  of  the  court  upon  the  hearing  of  the 
special  case';  and  he  allowed  to  the  defendants  their 
costs  of  and  incident  to  those  two  heads  of  claim  up  to 
the  same  period ;  on  the  ground  that  all  the  costs  of  the 
meetings  before  the  arbitrator  up  to  the  time  of  the 
hearing  of  the  special  case,  and  the  judgment  thereon, 
were  costs  in  the  action,  and  that  the  reference  did  not 
commence  until  after  the  judgment;  although  it  was 
contended  before  the  master,  on  behalf  of  the  plaintiffs, 
that  the  costs  of  all  the  meetings  before  the  arbitrator, 
as  well  before  as  after  the  judgment  of  the  court  on  the 
special  case,  were  costs  *'  of  and  incident  to  the  reference 
and  award/^  and  not  costs  in  the  action,  and  that  the 
plainti£b  were  entitled  to  the  whole  of  such  costs. 
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J.  Brown,  for  the  plaintiffs,  moved  for  a  rule  to  shew 
cause  why  the  master  should  not  review  his  taxation. 
The  charge  for  the  preparing  the  notice  of  action  was  Notice  of 
improperly  reduced.     The  defendants'  act  of  incorpora-  *^^'^- 
tion,  5  &  6  W.  4,  c.  cvii,  s.  228,  enacts  ''  that  no  action, 
suit,  or  information,  nor  any  other  proceeding,  of  what 
nature  soever,  shall  be  brought,  commenced,  or  prose- 
cuted against  any  person,  for  anything  done,  or  omitted 
to  be  done,  in  pursuance  of  this  act,  or  in  the  execution 
of  the  powers  or  authorities,  or  any  of  the  orders  made, 
given,  or  directed  in,  by,  or  under  this  act,  until  twenty 
days'  previous  notice  in  writing  shall  be  given  by  the 
party  intending  to  commence  and  prosecute  such  action, 
suit,  information,  or  other  proceeding,  to  the  intended 
defendant/'     In  Kent  v.  The  Great  Western  Railway 
Company,  ante.  Vol.  Ill,  p.  714,  4  D.  &  L.  481,  the 
costs  of  a  similar  notice  were  held  to  have  been  properly 
allowed ;  but  the  court  refused  to  enter  upon  the  ques- 
tion of  amount.    A  notice  being  necessary,  it  would  be 
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idle  to  gire  the  company  one  that  woaU  gite  ihem  no 
information  as  to  the  nature  and  amount  of  the  claim 
made  upon  them.  [Jervis,  C.  J.  It  seems  to  me  that  you 
might  as  wdl,  in  a  notice  of  action  against  a  magistrate^ 
give  every  item  of  a  doctor's  hill.]  This  precise  qnestioD 
has  never  yet  been  presented  to  the  court.  [Jervis,  C.  J. 
Do  you  find  any  case  where  it  has  been  held  that  parti- 
culars of  demand  may  be  dispensed  with,  where  a  notice 
of  action  has  been  given  ?]  No.  The  224th  section  €( 
the  act  shews  the  object  of  requiring  ihe  notioe  of 
action  (a) ;  and  that  object  could  not  be  attained  unless 
the  notice  was  specific.  If  the  overdiarges  complained 
of  had  ^Ltended  over  a  short  period  only,  the  necessaiy 
details  would  not  have  appeared  so  startling  as  the 
aggravated  enormity  of  the  company's  extortion  now 
jnakes  them  appear.  There  are  many  authorities  to 
shew  that  a  notice  of  action  must  be  specific.  Thus,  in. 
Martins  Y.  L^A^r,  3  a  B.  662, 2  Gale  &  D.  716,  it 
held,  that  a  notice  of  action  to  a  magistrate,  under 
24  G.  2,  c.  44,  8.  1,  must  specify  the  place  at  whidi 


act  complained  of  occurred ;  it  is  not  enough  that  r 
names  the  day :  and  the  omission  is  not  cured  by 
magistrate's  pleading  a  tender  of  amends,  imder  s. 


(a)  That  section  enacts  "  that 
no  plaintiff  shall  recover  in  any 
action  for  any  irregularity, 
trespass,  or  other  WTongfnl 
proceeding  made  or  conunitted 
in  the  execution  of  this  act»  or 
in,  under,  or»by  virtue  of  any 
power  or  authority  hereby 
given,  if  tender  of  sufficient 
amends  shall  have  been  made 
by  or  on  behalf  of  the  party 
who  shall  have  committed  such 
irregularity,  trespass,  or  other 
wrongful  proceeding,  before 
such  action  brought;  and,  in 


case  no  tender  shall  have  bee 
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made,  it  shall  be  lawful  to 
defendant  in  any  such  action, 
leave  of  the  court  where 
action  shall   depend,  at 
time  before  issue  joined,  to 
into  court  such  sum  of  mo: 
as  he  shall  think  fit; 
upon,  sudi  proceedings, 
and  adjudication  ahaU  be    iMMd 

and  made  in  and  by  sooh  ecnzr^ 
as  in  other  actions  wheare  de^ 
fcndants  are  allowed  to  pt/ 
money  into  court." 
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[Maule,  J.     There,  the  act  requires  that  the  causes  of        1852. 
action  '^  shall  be  clearly  and  explicitly  contained'^  in  the      edwabds 
notice.     Here,  the  act  contains  a  simple  provision  that     ,^  ^ 
you  shall  not  bring  an  action  until  after  twenty  days^       Wxstbbn 
notice  of  your  intention  to  do  so  shall  have  been  given.] 
In  Freeman  v.  Line,  2  Chitt.  Rep.  673, — ^which  was 
cited  in  Martins  v.  Upcher, — a  road  act  (16  G.  3,  c.  Ixxx) 
enacted  that  no  action  or  suit  should  be  commenced  for 
any  thing  done  in  pursuance  of  the  act,  until  twenty- 
one  days^  notice  should  be  thereof  given  to  the  clerk  of 
the  trustees :  an  action  was  brought  for  taking  toll  in 
respect  of  things  exempted ;  and  the  notice  stated  the 
intended  action  to  be,  '^  for  demanding  and  taking  of  me 
toll  for  and  in  respect  of  certain  matters  and  things  par- 
ticularly mentioned  and  exempted  firom  the  payment  of 
toll,  in  and  by  a  certain  act  of  parliament,  intituled,  &c.  :'^ 
and  this  was  held  to  be  too  uncertain.     So,  in  Breese  v. 
Jerdein,  4  Q.  B.  585,  2  Gale  &  D.  720,  n.,  it  was  held, 
that  a  notice  of  action  against  an  officer  of  the  metro- 
politan police,  under  the  10  G.  4,  c.  44,  s.  21,  must 
specify  the  time  and  place  of  committing  the  act  com- 
plained of.     [Jervis,  C.  J.     I  think  the  sum  already 
allowed  is  much  too  large.    The  plaintiffs  must  have 
ascertained  the  amount  of  the  allied  overcharges  before 
ihey  thought  of  bringing  the  action.]     It  is  sworn  that 
the  making  out  the  account  of  the  overcharges  occupied 
ten  or  twelve  clerks  during  a  large  portion  of  three 
years.     \_Maule,  J.  The  expense  of  acquiring  informa- 
tion necessary  to  enable  a  party  to  commence  an  action, 
is  never  allowed.]  {a) 

The  master  allowed  only  the  cost  of  making  one  fair 
copy  of  the  notice.  The  plaintiffs  were  clearly  entitled 
to  a  fdr  copy  to  keep,  so  as  to  be  able  to  produce  it  in 
evidence,  if  necessary.     [Jervis,  C.  J.    The  master  says 

(a)  See  Pilgrim  v.  The  Sowthamptan  and  Dordhuter  EaU/ioay  Com- 
pamy,  ant^  VoL  VIII,  p.  25. 
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mit. 


lie  considered  the  draft  suflScient  for  that  pnrpoee.  I 
cannot  say  that  there  is  any  practice  npon  the  subject. 
Maule,  J.  The  draft  was  good  enough.]  K  the  action 
had  been  brought  for  a  week's  extortion^  instead  of  two 
years'^  the  extra  copy  would  have  been  allowed  as  a 
matter  of  course.     \_Maule,  J.     Very  possibly.] 

Then^  as  to  the  notice  to  inspect  and  admits — ^it  was 
necessary  to  send  the  defendants  a  list  of  the  declara- 
tions and  receipts  which  they  were  required  to  admit. 
Without  such  notice,  the  plaintiffs  would  have  been 
deprived  of  the  costs  of  proving  these  several  documents 
on  the  trial,  by  the  rule  of  Hilary  Term,  4  W.  4,  r.  20 : 
and  there  is  no  greater  particuhirity  of  description  in 
this  notice  than  is  required  by  the  schedule  annexed  to 
that  rule.  [Jervis,  C.  J.  Before  the  rule, — which  was 
intended  to  diminish  the  expense  of  proof  of  documents^ 
— a  single  witness  would  have  produced  them  all,  at  an 
expense,  probably,  of  13s.  4td.']  It  may  be  that  the  ap- 
plication of  that  rule  to  this  case  has  very  much  en- 
hanced the  expense  of  the  notice :  but  the  rule  makes 
no  exception ;  the  plaintiffs  were  bound  to  give  the  no- 
tice, and  in  the  form  pointed  out.  The  plaintiffs'  attor- 
ney has  strictly  followed  the  rule  of  court.  [JerviSj 
C.  J.  Taken  advantage  of  it,  you  mean.  If  the  defend- 
ants had  objected  to  a  general  notice,  it  would  have 
been  time  enough  to  incur  all  this  expense.  Maule,  J. 
This  being  so  very  peculiar  a  case,  the  plaintiffs  should 
have  applied  for  some  special  order  upon  the  subject.]  (a). 


(a)  The  rule  is  as  follows : — 
"  Either  party,  after  plea  plead- 
ed, and  a  reasonable  time  be- 
fore trial,  may  give  notice  to 
the  other,  either  in  town  or 
country,  in  the  form  hereto 
annexed,  marked  A.,  or  to  the 
Uke  effect^  of  his  intention  to 
adduce   in    evidence    certain 


written  or  printed  documents ; 
and,  unless  the  adverse  party 
shall  consent,  by  indorsement 
on  such  notice,  within  forty- 
eight  hours,  to  make  the  ad- 
mission specified,  the  parfy  re- 
quiring such  admission  may 
call  on  the  party  required*  by 
summons,  to  shew  cause  before 
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By  the  order  of  reference,  the  costs  of  the  cause  were 
to  abide  the  event  of  the  award,  and  the  costs  of  and 
incident  to  the  .reference  and  award  were  to  be  in  the 
discretion  of  the  arbitrator.  Of  the  hitter,  the  arbi- 
trator has  disposed,  by  directing  that  they  should  be 
paid  by  the  defendants.  The  court  having  decided 
in  favour  of  the  plaintiffs  upon  four  out  of  the  six 
heads  of  claim  stated  in  the  special  case,  the  arbi- 
trator has  awarded  them  3115/.,  and  directed  that  so 
much  of  the  issue  as  related  to  that  sum  should  be 
found  for  the  plaintiffs.    In  taxing  the  costs,  the  master 
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a  jadge  why  he  should  not  con- 
sent to  such  admission ;  or,  in 
case  of  refusal,  be  subject  to  pay 
the  costs  of  proof.  And,  unless 
the  party  required  shall  ex- 
pressly consent  to  make  such 
admissiout  the  judge  shall,  if 
he  think  the  application  rea- 
sonable, make  an  order  that 
the  costs  of  proving  any  docu- 
ment specified  in  the  notice, 
which  shall  be  proved  at  the 
trial  to  the  satisfaction  of  the 
judge,  or  other  presiding  offi- 
cer, certified  by  his  indorse- 
ment thereon,  shall  be  paid  by 
the  party  so  required,  what- 
ever may  be  the  result  of  the 
cause. 

"  Provided,  that,  if  the  judge 
BhaU  think  the  application  un- 
reasonable, he  shall  indorse  the 
summons  accordingly. 

"Provided  also,  that  the 
judge  may  give  such  time  for 
inquiry  or  examination  of  the 
documents  intended  to  be  offer- 
ed in  evidence,  and  give  such 
directions  for  inspection  and 
examination,  and  impose  such 

VOL.  XII.—  C.  B.  F  F 


terms  upon  the  party  requiring 
the  admission,  as  he  shall  think 
fit. 

"  If  the  party  required  shall 
consent  to  the  admission,  the 
judge  shall  order  the  same  to 
be  made. 

"No  costs  of  proving  any 
written  or  printed  document 
shall  be  allowed  to  any  party 
who  shall  have  adduced  the 
same  in  evidence  on  any  trial, 
unless  he  shall  have  given  such 
notice  as  aforesaid,  and  the 
adverse  party  shall  have  re- 
fused or  neglected  to  make 
such  admission,  or  the  judge 
shall  have  indorsed  upon  the 
summons  that  he  does  not 
think  it  reasonable  to  require 
it. 

"A  judge  may  make  such 
order  as  he  may  think  fit  re- 
specting the  costs  of  the  appli- 
cation, and  the  costs  of  the  pro- 
duction and  inspection;  and, 
in  the  absence  of  a  special  or- 
der, the  same  shall  be  costs  in 
the  cause." 
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considered  that  the  '^  costs  of  the  action  ^'  comprehended 
the  costs  of  the  meetings  held  before  the  arbitrator  for 
the  purpose  of  settling  the  special  case,  and  that  the 
''costs  of  and  incident  to  the  reference  and  award'' 
comprised  only  the  costs  of  the  meetings  held  before  the 
arbitrator,  for  the  purpose  of  settling  the  amount  of  the 
verdict,  after  the  decision  of  the  court  had  been  pro- 
nounced upon  the  special  case :  and  therefore  he  allowed 
the  defendants  so  much  of  the  costs  of  aU  the  meetings 
anterior  to  the  judgment  pronounced  by  the  court,  as 
related  to  those  parts  of  the  issue  upon  which  the  plain- 
tiffs had  not  succeeded.    It  is  submitted  that  this  was 
wrong ;  and  that  the  "  costs  of  and  incident  to  the  refer- 
ence and  award,''  properly  comprehended  the  costs  of  all 
the  meetings  held  before  the  arbitrator.     [Jervis,  C.  J. 
When  did  the  cause  cease  ?]     Not  until  final  judgment. 
[Maide,  J.     The  obvious  meaning  of  the  order  of  nisi 
prius,  is,  that  such  part  of  the  costs  of  the  reference  and 
award  as  do  not  constitute  costs  of  the  cause,  are  to  be 
in  the  arbitrator's  discretion.]     That  can  hardly  be  the 
fair  meaning  of  the  order.    [Cresswell,  J.  Suppose  a  re- 
ference to  settle  a  special  case,  nothing  being  said  about 
costs, — would  not  the  plaintiff,  if  he  succeeded,  be  enti- 
tled to  the  costs?]     In  Dax's  Masters'  Practice,  209,  it 
is  said  :  "  In  general,  the  costs  of  a  reference  to  arbitra- 
tion are  specially  provided  for  in  the  submission  to  arbi- 
tration :  but  in  some  cases  they  are  taxed  and  allowed 
as  costs  in  the  cause.     Thus,  in  an  action  of  trover, 
where  a  verdict  being  found  for  the  plaintiff  for  the  full 
value  of  the  goods,  the  plaintiff  consented  to  take  them 
back,  it  being  referred  to  an  arbitrator  to  ascertain  to 
what  amount  they  had  been  deteriorated  in  value, — it 
was  held  that  the  costs  of  such  reference  were  costs  in 
the  cause.     In  such  a  case,  the  arbitrator  is  merely  put 
in  tlie  place  of  the  jury  to  assess  the  damages,  and  per- 
fect the  verdict,  which  is  in  fact  a  benefit  to  the  defend- 
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ant :  Treffoninff  v.  Attenborough,  5  Moore  &  P.  458,  7 
Bingh.  733,  1  Dowl.  P.  C.  225.  And,  generally,  the 
costs  of  the  reference  at  nisi  prius  are  taxed  as  costs 
in  the  cause,  where  the  reference  is  solely  of  the  mat- 
ters in  dispute  in  the  action,  and  the  verdict  is  en- 
tered upon  the  certificate  of  the  arbitrator :  but,  wheie 
the  order  of  nisi  prius  is  silent  as  to  the  costs  of  the 
reference  and  award,  and  other  matters  than  those  in 
the  action  are  referred,  the  costs  of  the  reference  are  not 
costs  in  the  cause,  but  each  party  must  bear  his  own 
expenses,  and  half  the  costs  of  the  award.  In  the  case 
of  referring  matters  in  difference  other  than  those  at 
issue  in  the  cause,  the  costs  cannot  be  allowed  as  costs 
in  the  cause  \"  Taylor  v.  Lady  Gordon,  9  Bingh.  570, 
2  M.  &  Scott,  725,  1  Dowl.  P.  C.  720.  [Cresswett, 
J.  Up  to  the  statement  of  the  case  here,  the  reference 
could  only  be  of  matters  in  difference  in  the  cause.]  In 
Broum  v.  Nelson,  13  M.  &  W.  397,  it  was  expressly  held 
that  the  costs  of  witnesses  examined  before  an  arbitra- 
tor on  a  reference  of  a  cause,  to  prove  the  issues  in  the 
cause,  are  not  costs  in  the  cause,  but  costs  of  the  refer- 
ence. Whatever  may  be  the  rule  where  the  reference 
is  of  the  cause  only,  it  is  different  where  the  reference 
is  of  all  matters  in  difference  also.  \_Maule,  J.  Mr. 
Bew  had  to  settle  the  special  case  before  the  character 
of  arbitrator  is  conferred  upon  him.  The  reference  arises 
only  when  the  court  has  decided  on  the  special  case.] 
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Jebvis,  C.  J.  I  am  of  opinion  that  there  ought  to  be 
no  rule  in  this  case.  Three  points  have  been  pressed 
before  us, — first,  that  the  master  has  not  allowed  the 
plaintiffs  enough  for  preparing  the  notice  of  action, — 
secondly,  that  the  costs  of  the  notice  to  inspect  and 
admit  were  improperly  disallowed, — thirdly,  that  the 
master  has  put  an  erroneous  construction  upon  the  order 
of  reference. 
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1.  Mr.  Brown  complaiiui  that  the  allowance  of  100/. 
for  the  preparation  of  the  books  containing  the  items  of 
overcharge  sought  to  be  recovered  back^  was  insufficient, 
inasmuch  as  it  was  necessary  that  the  notice  should  dis- 
tinctly and  explicitly  inform  the  defendants  of  the 
nature  and :  extent  of  the  claim  made  upon  them.  I 
must  confess  I  think  the  allowance  too  lai^e.  It  is  per- 
fectly well  known  that  the  plaintiff  is  not  allowed  to 
chaise  the  defendant  with  the  expenses  necessarily  in- 
curred by  him  in  searching  for  evidence  and  preparing 
to  support  his  action.  This  is,  in  truth,  a  claim  of  that 
sort.  The  plaintiffs  have  necessarily  incurred  great 
expense  in  preparing  tl^emsdves  for  this  action;  and 
they  now  seek,  under  colour  of  a  notice  of  action,  to 
recover  that  which  they  could  not  be  entitled  to  charge 
upon  the  defendants  in  any  other  way.  It  was  sug- 
gested also  that  the  master  ought  to  have  allowed  the 
plaintiffs  a  second  fair  copy,  to  keep.  If  the  amount 
had  been  small,  it  would  probably  have  escaped  the 
master's  attention :  but,  seeing  that  the  cost  was  so 
extremely  heavy,  I  think  he  has  exercised  a  very  sound 
discretion  in  disallowing  it. 

2.  As  to  the  notice  to  inspect  and  admit, — I  think, 
that,  notwithstanding  the  rule  of  court,  the  master  very 
properly  declined  to  allow  the  exorbitant  charge  made 
for  this  notice.  Here  is  a  matter  which,  under  the  old 
practice,  could  not  have  cost  at  the  outside  more  than 
20/.,  now,  under  a  rule  of  court  which  professes  to  have 
been  framed  for  the  purpose  of  diminishing  expense,  is 
sought  to  be  made  a  pretext  for  imposing  upon  the  de- 
fendants costs  to  the  extent  of  566/.  17^.  4d. !  I  think 
the  master  was  quite  right  in  discountenancing  such  an 
abuse.  If  the  plaintiffs  had  found  themselves  in  any 
difficulty  resulting  from  the  rule  of  court,  in  conse- 
quence of  the  defendants'  refusing  to  admit  what  ought 
to  be  admitted,  the  plaintiffs  might  have  gone  before  a 
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judge^  and  possibly  they  might  in  the  result  have  been 
justified  in  shaping  their  notice  in  this  way.  But  they 
had  no  right  to  take  advantage  of  a  technical  rule^  for 
the  mere  purpose  of  overwhelming  the  defendants  with 
costs.  They  should  have  acted  on  the  spirit^  instead  of 
upon  the  letter  of  the  rule.  It  is^  in  truths  but  an  indi* 
rect  way  of  attempting  to  obtain  that  which  was  not  ob« 
tainable  directly. 

3.  The  third  question  arises  upon  the  construction  of 
the  rule  of  reference.  I  do  not  for  a  moment  question 
the  soundness  of  the  decision  of  the  court  of  Exchequer 
in  Brown  v.  Nelson,  13  M.  &  W.  397.  Where  there  is 
a  reference  of  the  cause  and  all  matters  in  difierence^  it 
may  well  be  that  the  costs  of  the  cause  cease  when  the 
reference  begins.  But  the  question  here^  is^  when  did 
this  reference  begin  ?  The  true  test  seems  to  me  to  be 
this : — If  the  decision  of  the  court  upon  the  special  case 
had  been  in  favour  of  the  defendants,  the  matter  never 
would  have  gone  back  to  Mr.  Bew  at  all ;  and  he  would 
have  had  no  power  over  the  costs.  The  reference,  in 
fact,  never  commences  until  after  the  decision  of  the  court 
in  the  plaintiffs'  favour.  It  seems  to  me  that  the  cause 
was  proceeding  until  the  special  verdict  was  settled : 
and,  if  so,  the  master  was  right  in  apportioning  the  costs 
in  the  manner  he  has  done. 
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Maule,  J.  I  entirely  agree  with  the  Lord  Chief  Jus- 
tice :  and  I  do  not  propose  to  add  anything,  except  as  to 
the  last  point.  As  to  that,  I  would  wish  to  call  attention 
to  the  terms  of  the  order  of  reference,  which  is  a  very 
special  one,  and  not  necessarily  to  be  governed  by  cases 
upon  references  in  the  common  and  ordinary  form.  The 
authority  given  to  Mr.  Rew,  is,  "  to  settle  the  special 
case,  and,  ''  in  the  event  of  the  court  deciding  in  favour 
of  theplaintiffs,**  to  "direct  for  what  amount  the  verdict 
shall  be  entered  :''  that  is  to  say,  his  power  is,  simply  to 
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ascertain  the  amount  of  the  verdict^  and  arises  only  in  the 
event  of  the  court  deciding  in  favour  of  the  jdaintiffs  on 
the  special  case.  It  was  a  contingent  submission  of  the 
cause  and  all  matters  in  difference^  in  the  event  of  the 
decision  of  the  court  upon  the  special  case  shewing  that 
the  plaintiffs  had  any  cause  of  action  at  all.  The  costs 
incident  to  the  settlement  of  the  special  case  were  un- 
questionably costs  in  the  cause^  and  not  costs  of  the 
reference  and  award ;  and  they  have  been  properly  dealt 
with  by  the  master. 

Cresswell^  J.    I  am  of  the  same  opinion  upon  aD 
the  points. 

Rule  refused. 


June  8.  Channell,  Serjt.^  for  the  defendants^  on  a  subsequent 

day^  moved  for  a  rule  to  shew  cause  why  the  taxation 
should  not  be  reviewed^  as  to  the  allowance  for  the  costs 
of  the  notice  of  action.  He  conceded^  that^  after  the 
decision  of  this  court  in  Kent  v.  The  Great  Western 
Railway  Company,  ante.  Vol.  Ill,  p.  714,  4  D.  &  L. 
481,  where  the  matter  was  fiilly  considered,  it  could  not 
successfully  be  contended  that  a  notice  of  action  was  not 
necessary :  but  he  submitted  there  was  no  pretence  for  a 
notice  of  such  exorbitant  length, — which  was,  in  effect, 
an  attempt  to  make  the  defendants  responsible  for  costs 
which  were  properly  costs  as  between  attorney  and 
client. 


Jmte  12.  J.  Brown,  on  a  subsequent  day,  shewed  cause.    The 

objection  sought  to  be  raised  to  the  allowance  made  by 
the  master  in  respect  of  the  notice  of  action,  is,  that  it  is, 
in  part  at  least,  an  expense  necessarily  incurred  by  the 
plaintiffs  in  getting  up  their  case.  That,  however,  is  a 
fallacy.     No  case  can  be  found  where  the  costs  of  pre- 
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paring  a  document  which  is  required  by  act  of  parlia- 
ment to  be  served  upon  the  opposite  party,  have  been 
disallowed  on  any  such  ground.  Maps^  plans^  and  sur* 
veys^  are  sometimes  allowed  in  costs  as  between  party 
and  party :  Holmes  v.  Holmes,  2  Bingh.  75,  9  J.  B. 
Moore,  158 ;  Pilgrim  v.  The  Southampton  and  Dorches^ 
ter  Railway  Company,  ante,  Vol.  VIII,  pp.  25,  43. 
[Maule,  J.  Those  may  be  allowed ;  but  not  the  expense 
of  obtaining  the  information  necessary  to  enable  the 
surveyor  to  prepare  them.]  The  true  principle  on  which 
to  determine  whether  the  costs  should  or  should  not  be 
allowed,  is  this, — are  they  damages  legitimately  resulting 
from  the  detention  of  the  money  ?  [Maule,  J.  No. 
The  statute  of  Gloucester,  6  Edw.  1,  c.  1,  gives  the 
plaintiff  the  costs  of  his  "  writ  purchased,^'  which  the 
courts  have  expanded  so  as  to  embrace  many  other  things 
after  the  writ  which  go  to  shew  the  plaintiff's  right  to 
recover  the  verdict.]  Costs  of  every  proceeding  in  the 
suit  are  regarded  as  damages  incurred  by  the  plaintiff: 
and  the  inclination  of  the  courts  has  always  been  to 
make  them  as  far  as  possible  an  indemnity  to  the  plain- 
tiff. A  general  notice  of  action  here  would  have  been 
idle :  the  plaintiffs  were  bound  to  give  such  a  notice  as 
would  fairly  inform  the  defendants  what  was  charged 
against  them,  so  as  to  enable  them  to  tender  amends,  or 
to  pay  money  into  court.  [Maule,  J.  Where  the  ac- 
tion is  of  a  divisible  nature,  it  may  well  be  that  the  no- 
tice must  comprehend  the  whole  and  every  part  of  the 
cause  of  action.  Jervis,  C.  J.  To  support  his  rule,  my 
Brother  Channell  must  make  out  that  it  is  perfectly 
clear  that  the  short  form  of  notice  would  suffice.] 
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Channell,  Seijt.,  in  support  of  his  rule.  The  master 
ought  not  to  have  allowed  the  plaintiffs  anything  for  the 
labour  and  expense  incurred  by  them  in  the  acquisition 
of  information  necessary  to  enable  them  to  give  the 
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notice.  He  has  allowed  100/.  for  preparing  the  notice^ 
and  170/.  for  a  fair  copy.  [Maule,  J.  I  think  the 
master  must  review  his  taxation  as  to  the  sum  allowed 
for  preparing  the  notice.]  He  should  also  be  directed 
to  inquire  whether  the  notice  does  not  go  into  particulars 
unnecessarily  minute^  so  as  needlessly  to  aggravate  the 
cost  of  the  copy.  [Maule,  J.  I  think  the  plaintiffs 
might  fairly  give  the  particulars  of  the  several  packages 
upon  which  the  allied  overcharges  were  made.] 


j£Bvis^  C.  J.  I  do  not  think  the  particulars  given 
are  so  clearly  unnecessary,  that  the  last  objection  should 
be  allowed  to  prevail.  The  taxation  must, be  reviewed 
with  reference  to  the  100/.  allowed  for  preparing  the 
notice.  Nothing  is  to  be  allowed  which  properly  con- 
cerns the  preparation  for  the  bringing  of  the  action,  or 
the  acquisition  of  the  knowledge  necessary  to  enable  the 
plaintiffs  to  give  a  notice  of  action. 


Rule  absolute. 
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Fbyeb  and  Others  w.  Roe.  ^    „ 

UEBT,  upon  a  promissory  note  for  140/.  \\s.  made  by  a  promusory 

the  defendant  on  the  Ist  of  April,  1840,  and  payable,  S^tJd^nd? 

five  years  after  date,  to  the  plaintifis,  or  order.  ^^^  *»  *^^® 

^  >  r  >  ^  plaintifl&in 

Second  count,  that  the  defendant,  on  &c.,  was  in-  1840,  payable, 

debted  to  the  plaintiffs  in  the  sum  of  240/.  Ws.  for  money  2lt/^v^' 

found  to  be  due  from  the  defendant  to  the  plaintiffs  upon  !?^,^^'~ 

^  .,  Held,  that  it 

an  account  then  stated  between  them,  which  said  last-  was  evidence  of 

mentioned  money  was  to  be  paid  by  the  defendant  to  'SJ^^ 

the  plaintiffs  on  request ;  whereby  an  action  had  accrued,  r^^/^®  ?^' 

&C.  tioDB  did  not 


commence  run- 


There  were  four  pleas  to  the  first  count,  as  to  the  ning  mitii  the 
issues  joined  upon  which  the  jury  were  by  consent  dis-  ™^^*y  ^^^ 
charged  from  giving  any  verdict.  ''''a  special 

The  pleas  to  the  second  count  were, — never  indebted,  find  the  facts, 
and  that  the  cause  of  action  did  not  accrue  within  six  ^^  '"'If^"?* 

of  a  mere  state- 

years  from  the  commencement  of  the  suit ;  upon  which  ment  of  evi- 

,        .  .   •      -I  dence. 

pleas  issues  were  jomed. 

At  the  trial  before  Talfourd,  J.,  the  jury  returned  a 
special  verdict,  finding  in  substance  as  follows: — 

That,  upon  the  1st  of  April,  1840,  the  defendant  made 
his  promissory  note  in  writing  in  the  words  and  figures 
following, — 

£140  11    0  "Blandford,  Ist  April,  1840. 

"  Five  years  after  date,  I  promise  to  pay  to  Messrs. 
Fryer,  Andrews,  &  Co.,  or  order,  one  hundred  and  forty 
pounds  eleven  shillings,  for  value  received. 

^'  John  Bannister  Roe.'' 

That  the  defendant  thereupon  then  delivered  the  said 
note  to  the  plaintiffs,  who  then  became  and  were  the 
holders  thereof,  and  so  continued  imtil  and  at  the  trial  of 
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1852.        the  said  issues :  That  the  defendant  so  made  and  delivered 
Fbtbb        ^he  said  note^  and  that  the  plaintifiBs  so  became  holders 
j^*^  of  the  said  note,  more  than  six  years  and  three  days  be- 

fore the  commencement  of  this  action  ;  and  that,  the  said 
period  of  five  years  &om  the  time  of  making  the  said  note 
having  elapsed,  the  said  note  became  due  and  payable  to 
the  plaintiffs  on  the  4th  of  April,  1845,  which  last-men- 
tioned day  was  within  six  years  next  before  the  com- 
mencement  of  this  action :  But,  whether  or  not,  upon 
the  whole  matter  aforesaid  by  the  jurors  aforesaid  in 
form  aforesaid  found,  the  defendant  ever  was  indebted 
as  in  the  last  count  alleged,  and  whether  or  not  the  said 
cause  of  action  in  the  said  second  count  mentioned  did 
accrue  to  the  plaintiffs  within  six  years  next  before  the 
commencement  of  this  suit,  in  manner  and  form  as 
within  alleged,  the  jurors  aforesaid  are  altogether  igno- 
rant, and  therefore  they  pray  the  advice  of  the  court 
&c. ;  and  if,  upon  the  whole  matter,  it  shall  seem  to  the 
said  court  that  the  defendant  was  indebted  to  the  plain- 
tiffs in  the  sum  of  140/.  11«.,  parcel  of  the  debt  within 
mentioned,  in  manner  and  form  as  in  the  said  last  coimt 
alleged,  but  not  in  the  residue  of  the  said  supposed  debt 
as  in  the  said  last  count  mentioned,  or  any  part  thereof, 
then  the  jiu*ors  aforesaid  upon  their  oath  aforesaid  say 
that  the  defendant  was  indebted  to  the  plaintifib  in  the 
said  sum  of  140/.  11^.,  parcel  &c.,  in  manner  and  form 
as  in  the  said  last  count  alleged,  and  was  not  indebted 
to  the  plaintiffs  in  the  residue  of  the  said  supposed  debt 
in  the  said  last  count  mentioned,  or  any  part  thereof; 
but  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to 
the  court  that  the  defendant  never  was  indebted  in  man- 
ner and  form  as  in  the  said  last  count  allied,  then  the 
jurors  aforesaid  upon  their  oath  aforesaid  say  that  the 
defendant  never  was  indebted  accordingly  ;  and  if^  upon 
the  whole  matter  aforesaid,  it  shall  seem  to  the  said 
court  that  the  said  cause  of  action  in  the  said  last  count 
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mentioned  did  accrue  to  the  plsdntifEs  within  six  years  1852. 
next  hefore  the  commencement  of  this  snit^  in  manner  fbybb 
and  form  as  within  alleged^  the  jurors  aforesaid  upon 
their  oath  aforesaid  say  that  the  said  last-mentioned 
cause  of  action  did  accrue  to  the  plaintifib  within  six 
years  next  before  the  commencement  of  this  suit^  in  such 
manner  and  form  as  last  within  alleged ;  and  in  that  case 
they  assess  the  damages  of  the  plaintifis  on  the  occasion 
of  the  detaining  the  said  debt  of  140/.  11^.,  over  and 
above  the  costs  and  charges]  by  them  about  their  suit  in 
that  behalf  expended,  to  Is.,  and  for  their  costs  and 
charges  to  40«. :  But  if,  upon  the  whole  matter  afore- 
said, it  shall  seem  to  the  said  court  that  the  said  last- 
mentioned  cause  of  action  did  not  accrue  to  the  plain- 
tiffs within  six  years  next  before  the  commencement  of 
this  suit,  in  such  manner  and  form  as  in  that  behalf  is 
alleged,  then  the  jurors  aforesaid,  upon  their  oath  afore- 
said, say  that  the  said  last-mentioned  cause  of  action  did 
not  accrue  to  the  plaintiffs  within  six  years  next  before 
the  commencement  of  this  suit,  in  such  manner  and 
form  as  in  that  behalf  is  alleged. 

Wise  (with  whom  was  Byles,  Serjt.),  for  the  plaintiffs. 
The  promissory  note  set  out  in  the  special  verdict  con- 
stituted an  account  stated  between  the  defendant  as  the 
maker  and  the  plaintiffs  as  the  payees,  upon  which  an 
action  of  debt  was  maintainable  after  the  note  became 
due :  and,  until  that  time,  the  statute  of  limitations  did 
not  begin  to  run :  and,  therefore,  upon  the  facts  found 
by  the  jury,  the  verdict  ought  to  be  entered  for  the 
plaintifis  upon  both  the  pleas  to  the  second  count: 
Wheatley  v.  Williams,  1  M.  &  W.  533,  where  the  court 
of  Exchequer  held  that  an  instrument  whereby  the  de- 
fendant promised  to  pay  the  plaintiff  the  balance  of  his 
account  in  two  years,  was  evidence  of  an  account  stated 
at  the  time  it  was  signed,  but  that  it  shewed  also  that  the 


440  TBINITY  TEEM, 

1852.        cause  of  action  did  not  accrue  until  two  years  afterwards ; 
P^YEK        ^^^  therefore  that  the  action  -was  well  brought  within 
JJI*  six  years  after  the  expiration  of  that  time.     In  Williams 

V.  Moor,  11  M.  &  W.  256,  265,  Parke,  B.,  describes  the 
account  stated  as  a  making  certain  of  the  previously  un* 
certain  state  of  the  transactions  between  the  parties,  and 
a  getting  rid  of  the  necessity  of  preserving  vouchers. 
Here,  the  sum  is  ascertained  and  fixed,  but  not  payable 
until  the  maturity  of  the  note.  In  Wittersheim  v.  The 
Countess  of  Carlisle^  1  H.  Blac.  631,  it  was  held,  that, 
where  a  bill  of  exchange  is  drawn  for  money  lent  by  the 
payee  to  the  drawer,  payable  at  a  future  time,  the 
statute  of  limitations  runs  only  from  the  maturity  of  the 
bill ;  the  court  saying,  that,  "  though,  on  a  mere  loan  of 
money,  the  time  of  limitation  might  commence  from  the 
date  of  the  loan,  yet,  where  the  money  was  lent  on  a 
special  contract  for  re-payment,  it  was  the  time  of  the 
re-payment  that  ought  to  fix  the  period  of  the  limitation. 
Until  that  contract  was  broken,  there  was  no  cause  of 
action.'^  So,  in  the  case  of  goods  sold,  to  be  paid  for  at 
a  future  day,  the  statute  runs  only  from  the*expiration 
of  the  credit.  In  Irving  v.  Veitch,  3  M.  &  W.  90,  the 
defendant  was  indebted  to  the  plaintiffs  in  a  balance  of 
2245/.,  for  which  they  held  his  over-due  promissory  note. 
In  1827,  the  plaintiff  and  defendant  agreed  that  the  de- 
fendant should  pay  the  balance  as  follows, — 245/.  in  cash, 
and  the  remainder  by  annual  payments  of  300/.  a  year 
out  of  his  salary  as  a  consul  abroad,  and  by  the  proceeds 
of  certain  wines  consigned  by  him  to  India ;  and  that 
the  plaintiflb  should  hold  his  promissory  note  as  security 
for  the  payment  of  the  accoimt.  The  245/.  was  paid, 
and  the  800/.  was  also  duly  paid  in  1828  and  1829,  but 
the  defendant  made  default  in  payment  of  it  in  Septem- 
ber, 1830 :  and  it  was  held,  that  the  plaintifis  were  en- 
titled, at  any  time  within  six  years  from  September, 
1 830,  to  sue  the  defendant  on  the  promissory  note,  or. 
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for  the  balance  remaining  due^  on  a  count  upon  an  ac-  1852. 
count  stated.  Clayton  y.  Gosling,  5  B.  &  C.  560,  8  D.  yetrr 
&B.  110,  illustrates  the  same  principle.  It  was  there 
held,  that,  where  the  maker  of  a  promissory  note,  pay- 
able twelve  months  after  notice,  with  interest,  ''for 
value  received,^'  became  bankrupt  before  notice  had  been 
given,  the  note  was  proveable  under  the  commission, 
within  the  7  G.  1,  c.  31 :  and  Bayley,  J.,  said :  ''  Where 
the  amount  of  a  debt  is  uncertain,  or  the  period  at  which 
it  is  payable  is  contingent,  it  is  quite  clear  that  it  is  not 
proveable  under  a  commission.  But,  where  there  is  an 
existing  debt  previous  to  the  commission,  payable  in 
future,  and  the  amount  of  it  is  ascertained,  it  is  within 
the  7  G.  1,  c.  31,  and  proveable."  In  Christie  v.  Peart, 
7  M.  &  W.  491,  the  court  say :  "  After  the  dishonour  of 
a  bill,  it  is  payable  on  request :  a  plx)mise,  therefore,  by 
the  acceptor,  after  the  bill  is  due,  to  pay  it  according  to 
the  tenor  and  effect  of  his  acceptance,  is  a  promise  to 
pay  it  on  request.  The  effect  of  the  acceptance  is,  after 
dishonour,  to  make  the  bill  payable  on  request."  In  Carr 
V.  Shaw,  Bayley  on  Bills,  6th  edit.  p.  28,  in  an  action  on  a 
promissory  note  made  at  Philadelphia,  the  first  count  of 
the  declaration  stated  that  the  defendant,  at  Philadelphia, 
in  parts  beyond  the  seas,  to  wit,  at  London,  &c.,  accord- 
ing to  the  form  of  the  statute,  &c.,  made  his  note  in 
writing,  kc.  There  were  also  the  common  money  counts. 
The  defendant  demurred  specially  to  the  first  count,  and 
pleaded  the  general  issue  to  the  others.  On  the  demur- 
rer, the  court  intimated  a  strong  opinion  that  the  sta- 
tute 3  &  4  Anne,  c.  9,  did  not  apply  to  foreign  notes, 
and  advised  the  plaintiff  to  amend :  but,  on  the  general 
issue.  Lord  Kenyon  said, — ''  The  note,  though  not  within 
the  statute,  is  evidence  to  support  any  of  the  money 
counts,'''  and  the  plaintiff  had  a  verdict,  at  Guildhall, 
May  1st,  1799.  [Jertns,  C.  J.  Do  you  find  any  case 
specifically  holding  that  it  is  evidence  on  the  account 
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1852.        stated  ?]     Abbott,  C.  J.,  in  Rhodes  v.  Gent,  5  B.  &  Aid. 
Fbybb        ^^^f  ^JB :  ''  It  does  not  seem  to  me  that  the  particular 
j^  averment  (of  presentment  where  the  bill  was  specially 

made  payable)  in  the  declaration  is  at  all  material ;  for, 
the  bill  being  payable  to  the  order  of  the  plaintiff,  who 
was  the  drawer,  it  would,  unless  he  was  guilty  of  laches, 
be  evidence  on  the  account  stated,'^  [Jervis,  C.  J.  He 
gives  no  reason  for' it.]  Wheatley  v.  Williams,  1  M.  & 
W.  533,  is  cited  in  1  Saunders  on  Pleading  (by  Lush),  45, 
and  in  Bayley  on  Bills,  6th  edit.  p.  366,  in  support  of 
the  proposition  for  which  it  is  referred  to  here.  In 
Chitty  on  BiUs,  9th  edit.  582,  it  is  said  that  "  a  promis- 
sory note  is  evidence  of  money  due  from  the  maker  to 
the  payee  on  an  account  stated  (citing  Story  v.  Atkins, 
2  Stra.  719,  BuU.  N.  P.  136,  137,  Harris  v.  Huntbach, 
1  Burr.  373,  Pawley  v.  Broum,  cor.  Abbott,  C.  J.,  Devon 
Lent  Assizes,  1818),  especially  if  it  be  expressed  to  be 
for  value  received,'' — Highmore  v.  Primrose,  5  M.  & 
Selw.  65,  2  Chitt.  R.  333 ;  Clayton  v.  Gosling,  5  B.  & 
C.  360,  8  D.  &  R.  110.  In  Burmester  v.  Hogarth,  11 
M.  &  W.  101,  Parke,  B.,  says  :  "  The  indorsment  of  the 
bill,  in  an  action  by  the  indorsee  against  the  indorser, 
may  be  primd,  facie  evidence  of  an  accoimt  stated  :''  and 
Alderson,  B.,  says  :  ^'  As  between  the  immediate  parties 
to  it,  a  bill  is  evidence  of  an  account  stated.'' 

/.  Broum  (with  whom  was  Crowder),  control.  Story 
V.  Atkins,  as  appears  from  the  report  in  2  Lord  Baym. 
1427,  was  the  case  of  a  promissory  note  payable  on  de- 
inand.  It  cannot,  on  principle,  be  assumed  that  a  pro- 
missory note  is  given  for  a  strict  debt,  properly  so  called ; 
it  is  difficult,  therefore,  to  see  how  it  can  be  evidence  of 
an  account  stated.  Although  the  text-books  so  lay  it 
down,  it  will  be  found,  when  the  cases  are  looked  at, 
that  there  is  a  complete  dearth  of  authority  on  the  sub- 
ject.    It  was  perhaps  reasonable,  before  the  statute  of 
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Anne,  that  a  bill  or  note,  as  between  the  immediate  par-  1852. 
ties,  should  be  treated  as  evidence  of  money  lent ;  but  fbteb 
that  reason  does  not  hold  now.  All  the  evidence  upon  ^• 
this  special  verdict,  is,  that  the  plaintiffs  and  the  defend- 
ant met  in  1840,  and  the  latter  gave  the  former  this  note. 
If  it  had  been  money  payable  on  request,  there  would 
have  been  an  end  of  the  question ;  but  it  is  su^ested, 
that  this  was  an  accounting  of  money  due,  but  not  pay- 
able for  five  years.  [Maule,  J.  How  do  you  get  over 
Wheatley  v.  Williams?^  There  is  a  mere  dictum  of 
Lord  Abinger  on  the  subject.  {JerviSy  C.  J.  But  the 
judgment  was  entered  for  the  plaintiff.]  There  was 
another  count, — upon  the  note.  The  accoimting  must 
be  of  money  then  due  and  presently  payable ;  Davies  v. 
mikinson,  10  Ad.  &  E.  98, 2  P.  C.  &  D.  256 ;  Hopkins  v. 
Logan,  5  M.  &  W.  241, 7  Dowl.  P.  C.  360.  The  modem 
form  of  an  account  stated, — which  differs  materially 
from  the  old  one;  see  Webber  v.  Tlvill,  2 Saund.  122, — 
alleges  that  the  defendant  ^'  was  indebted  to  the  plaintiff 

in  £ for  money  found  to  be  due  (using  the  word  in 

the  sense  of  a  bill  or  note  due,  that  is,  payable  on  de- 
mand,) firom  the  defendant  to  the  plaintiff,  on  an  accoimt 
then  and  there  stated  between  them.''  It  can  hardly 
be  held  that  an  accounting  in  1840,  of  moneys  payable 
in  1845,  supports  the  count.  The  judges  did  not  in- 
tend, and  perhaps  had  not  the  power,  to  alter  the  mean- 
ing of  the  words  in  the  old  form ;  the  object  of  the  new 
rules  being  merely  to  cut  down  the  prolixity  of  pleading. 
Suppose  the  defendant  had  died  between  the  statement 
of  the  account  and  the  maturity  of  the  note  ?  [^Maule, 
J.  The  only  question  is,  whether  the  modem  form  of 
the  account  stated  excludes  this  evidence.  The^autho- 
rities  clearly  dispose  of  the  substance  of  the  matter.] 

This  special  verdict  does  not  in  terms  find  that  an  ac-  Spodal  verdicfc 
count  was  stated  in  1840,  of  moneys  payable  five  years  "*«"™^««>*- 
afterwards.    It  is  a  mere  statement  of  evidence.    And 
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1852.        the  court  cannot,  as  upon  a  special  case,  draw  infer- 
Fbtsb        ences. 

V. 

Rob. 
gg^i  Wise^  in  reply,  was  desired  to  confine  himself  to  the 

point  of  form.  The  jury  could  not  have  been  warranted 
in  finding  any  verdict  but  one.  The  acceptance  of  a 
bill  is  a  recognition  of  the  acceptor's  having  money  of 
the  drawer's  in  his  hands  at  the  time.  [Mauley  J. 
Would  the  evidence  here  set  out  support  a  count  for 
money  lent?]  It  is  submitted  that  it  would,  [iftfatffe, 
J.  You  say  it  also  supports  the  account  stated.  Is 
money  lent  and  an  account  stated  the  same  thing  ?  Sup- 
pose the  declaration  contained  both,  upon  which  would 
the  plaintiffs  upon  this  evidence  have  judgment  ?]  Upon 
both.  It  is  evidence  of  money  lent :  it  is  the  account 
stated.  [Jervis,  C.  J.  It  is  evidence  on  the  account 
stated^  because  it  is  evidence  of  money  lent.  That  ex- 
poses the  fallacy  of  your  argument.  MatUe,  J.  There 
must  be  a  venire  de  novo :  but  I  think  the  defendant 
ought  to  have  leave  to  plead  the  special  pleas  to  the 
account  stated ;  or,  which  would  be  better  still,  the  ac- 
count stated^  which  ought  never  to  have  been  in  the 
declaration,  should  be  struck  out.] 

Jebvis,  C.  J.  The  only  judgment  we  can  pronounce 
upon  this  special  verdict,  is,  that  there  must  be  a  venire 
de  novo ;  and  upon  this  short  ground,  viz.  that  it  is  the 
duty  of  the  jury  to  find  facts,  and  not  to  state  evidence 
merely.    There  is  no  finding  here  upon  either  of  the 

two  issues :  there  must,  therefore,  be  a  venire  de  novo. 

« 

The  rest  of  the  court  concurring. 

Rule  accordingly. 
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1852. 


BoDEN  V,  Wright. 

May  28. 

Assumpsit  on  a  Wll  of  exchange  for  22/.  108.  3rf.  A  plea  of  want 
drawn  on  the  11th  of  September,  1849,  by  one  Charles  tic^t^i. 
Murgatroyd  upon  and  accepted  by  the  defendant,  payable  ^^^  <m  a  bill  of 
three  months  after  date,  and  indorsed  by  Murgatroyd  most,  bendea 
to  the  plaintiff.     Account  stated.  ^^rt^ 

First  plea, — as  to  the  first  count  of  the  declaration,  dwtanctlyan^ 

that  there  was 

except  as  to  the  sum  of  10/.,  parcel  of  the  moneys  in  that  no  other  oonri- 
count  mentioned,  and  the  causes  of  action  in  respect  that  motioned, 
thereof, — that  there  never  was  at  any  time  before,  nor 
was  there  at  the  time  of  the  defendant's  accepting  the 
said  bill  of  exchange,  any  value  or  consideration  what- 
soever existing  for  his,  the  defendant's,  so  accepting  the 
said  bill  of  exchange ;  and  that  he  so  accepted  and  deli- 
vered the  said  bill  of  exchange  to  the  said  drawer  thereof, 
and  the  said  drawer  thereof  then  first  received  the  said 
bill  from  the  defendant  so  accepted  as  aforesaid,  and 
thence  until  he  indorsed  the  same  as  hereafter  men- 
tioned, held  the  same,  on  certain  terms  and  for  a  certain 
special  purpose  only,  to  wit,  that  he  might  get  the  same 
discounted  for  the  defendant,  and  pay  over  the  proceeds 
of  such  discounting  to  the  defendant,  and  not  otherwise : 
that  the  said  drawer  did  not  at  any  time  get  the  said  bill 
discounted  for  the  defendant,  or  pay  over  to  him  any 
proceeds  thereof;  but,  in  violation  of,  and  contrary  to, 
the  said  terms  and  purpose  on  which  he  so  took  and  held 
the  said  bill  as  aforesaid,  and  without  the  consent  or 
authority  of  the  defendant,  the  said  drawer,  before  the 
commencement  of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  indorsed  the  said  bill  to  the  plaintiff,  and 
the  plaintiff  then  first  took  and  received  the  same  from 
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him^  on  other  and  different  terrnsy  and  in  Tidatkm  of^ 
and  contrary  to^  the  said  special  terma  and  porpoae  on 
which  the  defendant  had  so  delivered  the  same  to  the 
said  drawer^  and  without  in  any  manner  whatever  dis- 
counting the  same :  that^  when  the  plaintiff  so  first  took 
the  said  bill  of  exchange  by  such  indorsement  as  afore- 
said^ there  was  not^  and  that,  until  after  the  plaintiff 
had  notice  of  the  premises  as  hereinafter  mentioned^ 
there  never  was  at  any  time  existing  any  value  or  con- 
sideration whatever  for  the  said  indorsement  to  the 
plaintiff  of  the  said  bill  of  exchange,  except  as  to  die 
said  sum  of  10/.,  parcel  &c. :  and  that,  afte^  the  said 
indorsement  to  the  plaintiff,  and  before  the  plnntiff  gave^ 
or  there  ever  existed,  any  value  or  consideration,  except 
as  aforesaid,  for  the  said  indorsement,  or  any  contract  or 
agreement  for  the  same,  the  plaintiff  had,  to  wit,  on  the 
same  day  and  year^  full  knowledge  and  notice  oi  all  the 
premises  in  this  plea  before  mentioned :  verification. 

Special  demurrer,  assigning  for  causes,  amongst  others, 
—that  it  is  not  stated,  nor  doth  it  appear,  in  or  by  the 
said  plel^  with  sufficient  or  any  certainty,  that  there  was 
not  a  good  and  sufficient  consideration  for  the  defend- 
ant's acceptance  of  the  bill  declared  on  before  the  same 
became  due  and  payable  > — ^that  it  is  consistent  with  the 
plea^  that,  after  the  drawer  had  indorsed  the  bill  as  there-, 
in  mentioned,  he  gave,  or  that  the  defendant  received, 
full  consideration  to  the  amount  of  the  bill; — that  the 
allegation  that  the  drawer  did  not  |Miy  over  to  tiie  defend- 
ant any  proceeds  of  the  said  bill,  is  ambiguous  and  alto- 
gether immaterial,  if  the  defendant,  afi;er  the  indorse- 
ment, assented  to  such  indorsement,  and  received  con- 
sideration for  lus  acceptance,  which  the  plea  in  no  way 
liegatives  ;-*and  that  it  does  not  appear  that  the  drawer 
held  the  biU  for  the  purpose  in  that  plea  mentioned,  at 
the  time  he  indorsed  the  same,  but  merely  until  he  in- 
dorsed the  same. 


16  VICTOKIA.  447 

Second  plea,— to  the  alleged  cause  of  action  in  the  de-  ]  852. 
claration  and  last  preceding  plea  mentioned,  and  by  the  Bwrnr 
same  plea  pleaded  to,  and  except  as  aforesaid, — that  the  de-  ^- 

fendant  accepted  and  delivered  the  same  bill  of  exchange^ 
so  accepted,  to  the  said  drawer  thereof,  as  in  the  last  Second  plea. 
preceding  plea  mentioned,  and  not  otherwise ;  and  that 
the  said  drawer,  until  he  indorsed  the  said  bill  of  ex- 
change to  the  plaintiff  as  in  the  first  count  mentioned, 
held  the  same  on  the  terms  and  conditions,  and  for  the 
special  purpose,  in  the  last  preceding  plea  mentioned, 
and  not  otherwise :  that  the  said  drawer  did  not  at  any 
time  get  the  said  bill  discounted,  nor  was  the  same,  in 
any  way  whatever,  at  any  time  discounted;  but,  on  the 
contrary  thereof,  the  said  drawer/  in  violation  of  and 
contrary  to  the  said  terms  and  purpose  upon  and  for 
which  he  so  took  and  held  the  same  bill,  and  without 
the  consent  or  authority  of  the  defendant,  indorsed  the 
same  bill  to  the  plaintiff, — which  is  the  indorsement  in 
the  said  first  count  mentioned;  and  the  plaintiff  fibrst 
took  and  received  the  same  bill,  by  such  indorsement  firom 
him,  on  other  and  different  terms,  and  in  violation  of, 
and  contrary  to,  the  said  terms  and  special  purpose,  and 
without  in  any  manner  disooimting  the  same  :  and  that, 
except  as  aforesaid,  there  never  was  at  any  time  existing 
any  value  or  consideration  for  the  said  indorsement  of 
the  said  bill  to  the  plaintiff;  and  that,  except  as  aforesaid, 
the  plaintiff  had  always  been  the  holder  tiiereof  without 
any  value  or  consideration  whatever :  verification. 

Special  demurrer,  assigning  for  causes  those  contained  Spedal  demur- 
in  the  demurrer  to  the  first  plea. 

The  defendant  joined  in  demurrer. 

Willes,  in  support  of  the  demurrer.  Neither  plea 
shews  with  certainty  that  the  defendant  received  no  good 
consideration  for  his  acceptance.  As  against  an  in- 
dorsee, the  defendant  was  bound  to  exclude  his  having 

062 
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1852.        received  value  for  the  bill.     It  appears  that  the  indorsee 
Bqj,^        gave  10/.  for  the  bill :  in  the  one  plea,  he  does  not  seem 
*•  to  have  had  any  notice  of  the  limited  purpose  for  which 

Murgatroyd  received  the  bill ;  and  in  the  other^  that  he 
had  not  such  notice  at  the  time  he  paid  the  10/.  Prim& 
facie,  the  fact  of  accepting  is  proof  of  value.  Since  the 
new  rules,  a  plea  of  want  of  consideration  must  do  more 
than  merely  set  forth  evidence  for  a  jury  of  absence  of 
consideration :  it  must  in  terms  negative  the  considera- 
tion ;  it  must  shew  how  there  is  no  consideration.  It 
is  quite  consistent  with  these  pleas,  that  the  acceptcnr 
may,  after  the  indorsement  to  the  plaintiff,  have  received 
compensation  from  Murgatroyd  for  the  alleged  wrong 
done  by  indorsing  the  biU.  [Maule,  J.  Consistently 
with  this  plea,  the  defendant  may,  after  the  indorsement, 
have  received  the  whole  money,  minus  the  discount.  If 
any  intermediate  indorser  got  value,  that  would  be  in- 
consistent with  the  allegation  that  there  was  no  value  €kr 
consideration  from  Murgatroyd  to  the  plaintiff.] 

Cowling,  contrk.  The  statement  contained  in  these 
pleas  comes  within  what  is  required  by  the  new  rules  of 
pleading.  A  plea  of  want  of  consideration  must  state 
afiSrmatively  all  the  afiSrmative  facts  which  the  defendant 
is  bound  to  prove  to  make  out  a  defence,  but  not  nega- 
tive facts.  That  follows  from  the  2nd  and  3rd  rules  in 
Assumpsit,  (a)  The  acceptance  prim&  fade  implying 
consideration,  the  defendant  must  not  merely  negative 
the  tsjct  of  consideration,  but  he  must  plead  all  the  affir- 
mative facts  necessary  to  shew  how  the  transaction 
arose.  [Maule,  J.  I  never  saw  a  plea  of  want  of  con- 
sideration, without  a  general  allegation  that  there  was 
no  consideration  other  than  that  mentioned.  In  Carru- 
thers  V.  West,  11  Q.  B.  143,  to  a  declaration  against  the 

(a)  See  Jervis's  Eoles,  128,  129,  and  the  cases  there  cited. 
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acceptor  on  a  bill  of  exchange  drawn  payable  to  the        1852. 
drawer's  order,  indorsed  by  him  to  B.,  and  by  B.  to  the        ^         " 
plaintiff,  the  defendant  pleaded  that  he  apoepted  for  the      ^j'* 
accommodation  of  the  drawer  and  B.,  without  considera- 
tion, and  on  the  terms  and  conditions  that  the  bill 
should  be    negotiated  for  their  accommodation  only 
before  the  bill  became  due;  and  that  the  bill  was  in- 
dorsed to  the  plaintiff,  and  the  plaintiff  became  the 
holder,  after  it  became  due :  and  the  plea  was  held  bad, 
on  motion  for  judgment  non  obstante  veredicto.]     Here, 
the  consideration  is  sufficiently  negatived :  it  is  said  that^ 
the  defendant  accepted  on  such  terms,  and  such  onlyr 
\Jervis,  C.  J.    The  consideration  is  negatived  with  refer- 
ence to  the  indorsement,  but  not  with  reference  to  the 
acceptance.]    In  Boston  v^.Pratchett,  1  C.  M.  &  R.  798,  a 
plea  was  held  bad  because  it  was  in  the  negative,  instead, 
of  in  the  affirmative :  and  Lord  Abinger,  C.  B.,  said : 
"  The  new  rules  do  not  justify  the  form  of  plea.     It  was 
intended  to  make  it  incumbent  upon  a  defendant  to  set 
forth  the  circumstances  under  which  the  bill  is  sought 
to  be  impeached.     The  plea  of  the  general  issue  is  for- 
bidden by  the  new  rules  to  be  pleaded  in  an  action  on  a 
bill  of  exchange.     And  the  plea  of  the  special  matter, 
which,  according  to  the  new  rules,  is  now  to  be  pleaded, 
is  not  to  be  confined  to  the  effecting  the  same  purpose 
as  a  mere  notice  to  prove  the  consideration.     It  was  in- 
tended that  the  plaintiff  should  be  apprised  by  the  plea 
of  the  grounds  upon  which  the  defendant  objects  to  the 
right  of  recovering  upon  the  bill ;  as,  for  example,  that 
it  was  given  for  the  accommodation  of  the  plaintiff,  the 
onus  of  proving  which  lies  on  the  defendant ;  or  that  it 
was  given  upon  a  consideration  which  afterwards  failed, 
which  in  like  manner  the  defendant  must  prove ;  or  that 
it  was  given  on  a  gambling  transaction :    and  various 
similar  cases  may  be  readily  suggested.^'     It  is,  there- 
fore, only  incumbent  on  the  defendant  to  allege  in  his 
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1852.        plea  what  lie  is  bound  to  prove^  in  order  to  make  out  a 
Botew        8^^  defence.    In  Milh  v.  Oddy,  2  C.  M.  &  R.  103,  the 
^-  plaintiff,  who'  was  an  auctioneer,  sold  to  the  defendant 

by  auction  certain  premises,  and  the  defendant  gave  to 
the  plaintiff  as  a  deposit  a  cheque  for  100/.  There  being 
a  wilful  misrepresentation  in  the  description  of  the  pre- 
mises, the  defendant  refused  to  pay  the  cheque,  upon 
which  the  plaintiff  brought  an  action  against  him  on  the 
cheque.  The  defendant  having  pleaded  that  there  was 
no  consideration  for  making  the  cheque, — ^it  was  held, 
after  verdict  for  the  defendant,  that  evidence  of  the  wil- 
ful misrepresentation  was  admissible  under  the  plea,  but 
that  such  plea  would  have  been  bad  on  special  demurrer. 
Parke,  B.,  there  says :  ^^  In  firaming  the  plea  of  want  of 
consideration  in  actions  upon  bills  and  notes,  the  new 
rules  upon  that  subject  have  not  been  rightly  understood. 
The  question  is,  whether  it  was  not  the  object  of  those 
rules  not  to  compel  the  defendant  to  plead  n^atively  the 
want  of  consideration,  but  affirmatively  to  set  forth  the 
facts  from  which  the  want  of  consideration  would  appear. 
Thus,  in  the  present  case,  the  plea  might  have  stated  the 
facts  which  shewed  that  there  was  no  sufficient  considera- 
tion to  support  the  action,  viz.  that  there  had  been  a 
wilful  misrepresentation  on  the  part  of  the  plaintiff  upon 
the  sale  of  the  property  in  respect  of  which  the  cheque 
in  question  was  given.  The  judges,  in  framing  the  rules, 
never  contemplated  the  adoption  of  a  general  plea  of 
want  of  consideration.  The  intention  was,  that  the 
facts  under  which  the  bill  or  note  was  given  should  be 
specially  stated  as  the  ground  of  defence.'^  \^Maule,  J. 
According  to  your  argument,  you  might  amend  your 
plea  by  striking  out  all  the  negatives.  I  think,  and  the 
rest  of  the  court  seem  to  think  so  too,  that  you  had 
better  amend,  by  distinctly  denying  that  there  was  any 
consideration  other  than  that  alleged.] 

Rule  accordingly. 
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Doe  d.  Laundy  v.  Rob.  j^^^  5 

JjLAWKINS  moved  for  judgment  against  the  casual  Service  of  de- 
ejector, — upon  an  affidavit  stating  that  the  premises  were  noS^^  rf^t- 
shut  up  and  abandoned,  that  a  copy  of  the  declaration  ™®°*  ^v^^  *^® 

attorn^  of  the 

and  notice  was,  on  the  15th  of  May  last,  affixed  on  the  tenant,— the 
outer  door  thereof,  another  copy  served  upon  the  daugh-  SS^edT* 
ter  of  the  tenant  at  his  last  known  place  of  abode,  a 
copy  upon  a  house-agent  employed  by  the  tenant  to  let 
the  premises,  and  a  copy  upon  Messrs.  Bicknell,  the 
tenant's  attorneys.  [Jferrw,  C.  J.  Why  not  proceed 
as  upon  a  vacant  possession?]  It  appears  from  another 
affidavit  that  an  action  of  debt  having  been  brought  by 
the  lessor  of  the  plaintiff  in  this  action  against  the 
tenant,  the  attorneys  for  the  latter,  on  the  26th  of  May 
last,  took  out  a  summons  to  stay  that  action ;  that  an 
order  was  thereupon  made,  by  consent,  in  the  following 
terms : — "  Laundy  v.  Kennett,  Upon  hearing  the  at- 
torneys or  agents  on  both  sides,  and  by  consent,  I  order, 
that,  upon  payment  of  64/.  13s.  9J.,  the  debt  due  from 
the  defendant  to  the  plaintiff,  for  which  this  action  is 
brought,  together  with  13/.  28,  Sd.,  agreed  costs  in  this 
action  and  in  the  action  of  ejectment,  on  the  2nd  of  June, 
1852,  all  frurther  proceedings  in  this  cause  and  in  the  said 
action  of  ejectment  be  stayed :  And  I  further  order,  that, 
in  case  default  be  made  in  payment  as  aforesaid,  the  plain- 
tiff be  at  liberty  to  sign  final  judgment  and  issue  execu* 
tion  for  the  amount,  with  costs  of  judgment,  registering, 
and  execution,  sheriff's  poundage,  officer's  fees,  and  all 
other  incidental  expenses,  whether  by  fi.  £&.  or  ca.  sa. ; 
and  the  lessor  of  the  plaintiff  to  be  at  liberty  to  proceed 
with  the  action  of  ejectment ; "  that  this  order  was  drawn 
up  by  Messrs.  Bicknell,  and  by  them  transmitted  to  the 
plaintiff's  attorney  on  the  26th  of  May ;  that  default 
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was  made;  and  that  neither  the  64/.  13«.  ^d,y  nor  the 
13/.  2«.  %d.y  had  been  paid.  \Jervis,  C.  J.  That  seems 
to  be  a  sufficient  authority  to  go  on^  without  any  consent 
of  the  court.]  It  was  necessary  to  move  for  judgment 
against  the  casual  ejector. 


Jervis^  C.  J.     The  tenant  is  taking  a  step  as  if  he 
had  appeared.     You  may  take  a  rule. 

Rule  absolute. 


Jimtf  9. 

Theoonitie- 
Aised  to  grant 
adistrinffas  to 
compel^  de- 
fendanffl  ap- 
pearance, upon 
an  affidavit 
four  days  old. 


Drinkwater  v.  Mills. 

Howler^  on  the  9th  of  June^  moved  for  a  distringas 
to  compel  the  appearance  of  the  defendant  to  a  writ  of 
summons/  upon  an  affidavit^  regular  in  all  other  respects^ 
but  sworn  on  the  5th.  He  referred  to  Waugh  v.  Pry, 
7  Dowl.  P.  C.  376,  where  it  was  held,  that,  in  moving  for 
a  distringas,  it  is  no  objection  to  the  affidavit  of  the  non- 
appearance of  the  defendant,  that  the  search  was  made 
four  days  before  the  affidavit  was  sworn,  provided  the  time 
for  entering  an  appearance  had  expired  before  the  search. 


Jervis,  C.  J.     I  think  the  affidavit  is  too  stale :  it 
will  be  safer  to  make  another  search,  and  move  again. 

The  application  was  renewed  on  a  subsequent  day,  and 

Granted,  (a) 


(a)  See  WCUUne  v.  Abrahams,  3  Soott,  N.  B.  474,  3  M.  & 
G.  113. 
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Blackman  v.  Asflin.  j^^^  9^ 

JxLANISTY,  on  a  former  day  in  this  term,  obtained  a  Upon  a  motion 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit^  upon  an  M^ii^oSe^of  a 
affidavit  which  stated,  "that  issue  was  loined  in  this  noiw«|t,iti8 

'  "^  enough  if  the 

cause  on  the  30th  of  October,  1851,  and  notice  of  trial  affidavit  shews 
given  on  the  part  of  the  above-named  plaintiff  for  the  ^t  going  ^  to 
first  sitting  in  Michaelmas  Term  in  the  year  aforesaid,  SJf^^i^^Sf* 
as  appears  by  the  issue  in  this  cause ;  and  that  notice  of  ^»^  «»«m«  pro- 
trial  was  again  given  on  the  part  of  the  above-named  that  fact  should 
plaintiff,  for  the  first  sitting  in  Hilary  Term,  1852;  and  ^^^  riT  ^ 
that  the  plaintiff  did  not  proceed  to  the  trial  of  this 
cause  in  pursuance  of  either  of  his  said  notices/' 


Prentice  shewed  cause.  Edgar  v.  Halliday,  1  L.  M. 
&  F.  367,  is  precisely  in  point.  There,  an  affidavit 
sworn  in  l^aster  Term,  in  support  of  a  rule  for  judgment 
as  in  case  of  a  nonsuit,  stated  that  "  notice  of  trial "  was 
given  for  the  sittings  after  Michaelmas  Term,  and  that 
the  plaintiff  did  not  proceed  to  trial  in  pursuance  of  his 
said  notice :  and  it  was  held  that  the  affidavit  was  insuffi- 
cient, as  the  cause  might  have  been  tried,  although  not 
in  pursuance  of  the  said  notice,  in  the  interval  between 
the  alleged  default  and  the  motion  for  the  rule.  "  If 
this  application,^'  said  Wilde,  C.  J.,  ^'  had  been  made  at 
a  time  when  the  interval  between  the  default  and  the 
application  would  not  have  allowed  the  plaintiff  to  go  to 
trial, — and  the  court,  taking  judicial  notice  of  its  prac- 
tice, can  see  whether  the  interval  would  have  allowed 
this  or  not, — the  affidavit  might  have  been  sufficient. 
But,  when  a  party  comes  to  the  court  at  a  distant  time, 
when  the  interval  between  the  alleged  default  and  the 
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1852. 


Blacxkak 

V. 

Abpuk. 


application  for  judgment  as  in  case  of  a  nonsuit  is  so 
great  that  the  plaintiff  had  ample  opportunity  of  going 
to  trials  I  think  that  the  defendant  ought  clearly  to  ne- 
gative the  plaintiff's  having  done  so;  and^  as  his  affida- 
vit does  not  do  so^  I  think  it  is  insufficient^  and  that  this 
rule  must  be  discharged/'  And  Talfourd^  J.^  concurred. 
[Jervis,  C.  J.  In  Jacobs  v.  Joel,  (a)  on  the  last  day  of 
last  term^  we  thought  the  statement  should  come  from 
the  plaintiff.  Talfourd,  J.  We  expressly  overruled 
Edgar  v.  HaUiday.'] 


Maule^  J.  Edgar  v.  HaUiday  was  a  decision  by  two 
judges  only;  and  one  of  them  has  since  repented 
of  it. 

The  rest  of  the  court  concurring^ 

Rule  discharged^  on  a  peremptory 
undertaking.  (A) 


(a)  In  Jacobs  v.  Joel,  Sey^ 
mour  had  obtained  a  rale  for 
jadgment  as  in-  case  of  a  non- 
suit, upon  an  affidavit  similar 
to  that  in  the  principal  case: 
Hawkins  shewed  cause,  rely- 
ing upon  Sdffor  v.  HaUiday^ 
Jervis,  C.  J.  That  case  cer- 
tainly is  expressly  in  point; 
but  I  think  the  decision  was 
wrong.  The  defendant  comes 
on  the  ground  of  a  specific  de- 
fault :  the  plaintiff  cannot  say 
that  he  has  not  been  guilty  of 
that  default.     Talfourd,  J.    I 


confess  I  also  think  the  deci- 
sion in  Edgar  v.  HaUiday  was 
wrong.  And  the  rule  was  dis- 
charged on  a  peremptory  un- 
dertaking. 

(h)  And  see  Driscoll  v.  WhaU 
ley,  16  Jurist,  160,  where  Ihe 
court  of  Queen's  Bench,  in 
Hilary  Term  last,  dissented 
from  Edgar  v.  HaUiday  ;  Lord 
Campbell  saying, — "I  am  of 
opinion  that  the  affidavit  .is 
sufficient  to  call  upon  the  plain- 
tiff to  convince  the  court  that 
he  has  gone  to  trial." 
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MiNCHiNER  V.  Martin. 

June  12. 

X  HIS  was  an  action  by  the  payee  against  the  maker  of  Upon  a  motion 
a  promissory  note.     On  the  19th  of  May^  1848^  the  de-  gtep  in  a  canw, 
fendant  obtained  an  order  to  stay  the  proceedings  until  ^^^^^^^ 
the  plaintiff^  who  was  then  resident  in  Ireland^  gave  notice  of  pro- 
security  for  costs^ — ^the  defendant  to  have  four  days'  oessary,— the 
time  to  plead  after  such  security  should  be  given.     On  aJJ^^iJ^S^ 
the  5th  of  April,  1852,  the  plaintiff  obtained  an  order  to  that  a  term's 
change  his  attorney ;  and,  on  the  2nd  of  June,  an  order  been  given :  it 
was  made  by  Williams,  J.,  to  rescind  the  order  for  secu-  to^ten^t 
rity  for  costs,  upon  an  affidavit  that  the  plaintiff  was  no  stupor  pro- 

ceedmg  in  the 

then  permanently  residing  and  carrying  on  his  business  canse^has 
^  England.  "^Twhe- 

ther  a  term's 
I        .       1  notice  is  neces* 

Seymour,  on  a  former  day  m  this  term,  moved  for  a  sary,  where  the 
rule  calling  upon  the  plaintiff  to  shew  cause  why  the  J^edings'liave 
order  of  Williams,  J.,  of  the  2nd  of  June  last,  should  not  ^  tms^ded 

by  an  order  for 

be  set  aside,  on  the  ground  that  the  defendant  was  en-  security  for 
titled  to  a  term's  notice  of  the  plaintiff's  intention  to  pro-      Semble,  that 
ceed.     The  affidavit  upon  which  the  motion  was  founded,  ?°  °^**  ^^^ 

,     ,        ,  .  'be  necessary  in 

merely  stated,  "  that  the  plaintiff  did  not  give  any  secu-  Buch  a  case,  if 
rity  for  costs,  and  that  no  step  or  proceeding  in  this  given, 
cause  was  taken  after  the  said  19ih  of  May,  1848,  until 
the  end  of  May,  1852,  when  the  defendant  was  served 
with  the  order  of  the  5th  of  April,  for  changing  the 
plaintiff's  attorney ;  and  that  no  other  proceeding  in  this 
cause  was  taken  imtil  the  1st  of  June  instant,  when  the 
defendant  was  served  with  a  summons  to  shew  cause 
why  the  order  for  security  for  costs  should  not  be  re- 
scinded." [Jervis,  C.  J.  Is  the  order  in  question  a  step 
in  the  cause,— a  step  towards  judgment?    The  cases 
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1852.  collected  in  Archbold;  132^  333,  shew  that  the  rule 
MiNCHnnm"  ^^^^  ^^*  ^PP^J  ^  collateral  proceedings.  Cresmoell,  J. 
Might  not  the  plaintiff  give  security  without  a  term's 
notice  ?]  The  nearest  case  to  the  present  is  Lord  v. 
Wardle,  ante.  Vol.  Ill,  p.  295,  where  it  was  held,  that, 
where  a  rule  has  been  made  absolute  to  set  aside  a  ver- 
dict found  for  the  defendant,  and  for  a  new  trial,  on  pay- 
ment of  costs  by  the  plaintiff,  and  the  plaintiff  for  more 
than  a  year  fails  to  pay  the  costs,  or  to  take  any  step 
towards  availing  himself  of  the  rule,  the  defendant  can- 
not move  to  discharge  it,  without  previously  giving  a 
term's  notice  of  his  intention  so  to  do.  {Maule,  J.  The 
rule  hardly  applies,  where  the  plaintiff  is  disabled  firom 
proceeding  by  an  order  to  give  security.  Jervis,  C.  J. 
In  Evans  v.  Davis,  3  Dowl.  P.  C.  786,  it  was  held  that 
the  rule  does  not  apply  where  the  delay  has  taken  place 
at  the  request  of  the  defendant.  So,  in  the  case  of  an 
injunction, — Bosworth  v.  Philips,  2  W.  Bl.  784,  where 
"  the  court  thought  the  rule  only  extended  to  voluntary 
delay  by  the  plaintiff  himself,  and  that,  where  the  de- 
fendant stays  him  by  an  injunction,  that  is  in  its  nature 
an  exception  out  of  the  rule ;  and  Nares,  J.,  cited  Mi- 
chell  V.  Cue,  2  Burr.  660.''  It  is  reasonable  that  a 
term's  notice  should  not  be  required  where  the  delay  is 
by  the  defendant's  own  act  or  consent,  because  in  that 
case  he  knows  why  the  plaintiff  does  not  proceed,  and 
has  no  reason  to  expect  him  to  proceed.  So,  here,  the 
defendant  knows  that  the  plamtiff  is  prevented  from  pro- 
ceeding until  security  is  given  for  costs.  If  security 
were  given  a  term's  notice  clearly  would  not  be  neces- 
sary. CressweU,  J.  In  Doe  d.  Vernon  v.  Roe^  7  Ad.  & 
E.  14,  2  N.  &  P.  237,  a  declaration  in  ejectment  was 
served,  and  a  rule  obtained  for  judgment  against  the 
casual  ejector,  unless  the  tenant  should  appear  and 
plead :  the  tenant  did  not  appear,  but  a  judge's  order 
was  obtained  for  the  delivery  of  particulars  to  the  defend- 


15  VICTOEIA.  457 

autj  and  a  like  order,  by  consent,  that  the  defendant        1852. 
should  have  ten  days  to  plead  after  delivery  of  the  parti-     minchiweb 
eulars :  the  lessor  of  the  plain  tiflF  took  no  step  for  a  year;  *• 

lie  then  delivered  particulars,  and,  after  the  expiration 
often  days,  signed  judgment  against  the  casual  ejector: 
and  it  was  held,  that,  after  the  year^  the  lessor  of  the 
plaintiff  might  proceed,  without  giving  a  tennis  notice, 
though  the  tenant  had  not  appeared.  By  analogy  to 
that  case,  the  plaintiff  here  might  have  given  security  for 
costs  at  any  time,  without  giving  a  term's  notice,  and 
might  also  apply  to  rescind  the  order  for  security; 
though  he  could  not  take  any  other  step.] 
A  rule  nisi  having  been  granted, 

ByleSy  Seijt.,  contr^,  objected  tbat  there  was  no  posi- 
tive statement  in  the  affidavit  upon  which  the  rule  was 
moved,  that  a  term's  notice  had  not  been  duly  given. 

Seymour  endeavoured  to  shew  that  the  statements  in 
the  affidavit  necessarily  amounted  to  such  an  allegation. 
But, 

Per  Curiam.  The  affidavit  is  clearly  defective  in  the 
particular  pointed  out ;  and  therefore  the  rule  must  be 

Discharged,  with  costs. 
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Ann  Dalton  v.  The  Midland  B«ailway  Company. 

June  12. 

An  action  X  HIS  waB  an  actioD  of  debt  brought  by  the  plaintiff  to 

brou^bt  by  A.    recover  fix)m  the  defendants  the  sum  of  10/.,  for  divi- 
■^f*^^  *  ^^'     dends  alleged  to  be  due  to  the  plaintiff  on  400/.  con- 

way  company,  °  ^ 

to  recover  divi-  solidated  stock  of  the  Midland  Railway  Company,  of 

certain  oonsoli-  which  the  plaintiff  claimed  to  be  proprietor, 
the^mp^*^^        The  stock  in  question  having  been  transferred  to,  and 

and  B.  claiming  registered  in  the  books  of  the  company  in  the  name  of, 

to  be  the  reffig-  -r^    -.•      i  tt        -»       t*        /»         t 

tered  proprie-     one  Estlm,  by  means,  as  was  alleged,  of  a  forged  as- 
i^'r^d^^  signment,  and  EstUn  claiming  to  be  tlie  proprietor 

which  the  divi-    thereof, 
dends  were 
sought  to  be 

^L^^Held,^  i5(Wf//,  on  a  former  day  in  this  term,  obtained  a  rule 

that  the  com-     calling  upon  the  plaintiff  and  the  claimant  to  shew  cause 

pany  were  not  o     sr  mt       ^         ^ 

entitled  to  re-     why  the  proceedings  in  this  action  should  not  be  stayed, 

interpleader       *^^  ^^  issue  directed  between  them. 

"^Rft^  ^^  ^*^*       '"^^  aflSdavit  upon  which  the  motion  was  founded, — 

C*  Oo,  S.  X. 

that  of  the  secretary  of  the  company, — stated,  that  the 
plaintiff  became  the  proprietor  of  the  sum  of  400/.  con- 
solidated stock  of  the  said  Midland  Railway  Company, 
by  virtue  of  a  transfer  thereof  to  her  from  one  Dora 
Delisser,  dated  the  30th  of  April,  1850 ;  that,  on  the  6th 
of  June,  1850,  the  deponent  received  the  said  transfer 
fix)m  one  Mitchell,  a  stock-broker,  to  be  registered  in 
the  books  of  the  company,  and  that  the  same  was  on 
that  day  duly  registered,  and  two  coupons  or  certificates 
for  the  same  stock,  each  for  200/.,  in  the  name  of ''  Ann 
Dalton,  of  42  Tufton  Street,  Westminster,  widow,^^ 
were  sent  by  the  deponent  to  Mitchell  on  the  11th  of 
June,  1850;  that,  on  the  30th  of  August,  1850,  the 
deponent  received  for  registration  in  the  books  of  the 
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said  Midland  Railway  Company  the  deed  of  transfer  of  1852. 
the  said  sum  of  400/.  consolidated  stocky  purporting  to  daltoh 
be  signed  by  the  said  Ann  Dalton^  and  to  be  witnessed  MiDLAin) 

by  Mitchell^  and  to  which  last- mentioned  deed  of  trans*    Railway  Co. 
fer  the  two  coupons  or  certificates  of  stock  so  as  afore- 
said sent  by  the  deponent  to  Mitchell  oti  the  said  11th 
of  June^  1850^  were  annexed;  that  the  deponent  did, 
on  the  said  30th  of  August^  1850,  duly  roister  the  said 
deed  of  transfer  to  John  Bishop  Estlin,  the  person  named 
therein  as  temsferree,  and  did,  on  or  about  the  14th  of 
September,  1850,  send  Estlin  a  certificate  of  proprietor* 
ship  of  the  said  400/.  stock  in  the  name  of  him,  Estlin ; 
that,  on  the  4th  of  October,  1850,  the  deponent  received 
a  letter,  as  follows : — ''48,  Tuffcon  Street,  Westminster. 
I  have  very  great  reason  to  suspect  that  a  forgery  has, 
or  may  be,  committed  in  the  name  of  Ann  Dalton,  a 
shareholder  in  your  line ;  so  that  I  would  advise  the  com- 
pany to  be  on  their  guard.    Ann  Dalton.     P.S.  Have 
the  goodness  to  send  an  answer  by  return  of  post, 
whether  the  stock  is  all  right  or  not,'' — to  which  letter 
the  deponent  replied,  as  follows : — "  Madam, — In  reply 
to  your  note  received  this  morning,  there  is  not  any 
Midland  stock  now  registered  in  your  name ',  the  400/. 
stock  which  you  formerly  held,  having  beai  trans- 
ferred.    I  have  compared  your  eignature  to  the  trans- 
fer on  the  purchase  of  the  stock,  with  the  transfer  on 
selling  it ;  and  both  signatures  appear  to  be  the  same 
handwriting.''     That,  on  the  6th  of  Od»b©p,  1850,  the 
deponent  received   another   letter  from  the  plaintiff, 
dated  the  5th,  as  follows: — ''I  have  to  inform  you 
that  I  have  signed  but  one  paper,  and  that  was  the 
transfer  on  the  purchase  of  the  stock ;  therefore,  that 
on  the  transfer  of  the  seBing  must  be  a  (orgpry,  ccnn- 
mitted,  I  have  no  doubt,  by  Mitchell,  who  bought  in 
the  shares  for  me :  and  I  wish  to  know  what  proceed- 
ings the  company  intend  to  take.    The  undersigned  is 
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1852.        the  signature  of  Ann  Ddton.     I  have  also  to  state  that 
Daltok       I  ^^U  bold  yo^v  certificate,  stating  that  [a  transfer  of] 
^*  400/.  stock  has  been  deposited  in  your  office^  and  duly 

Railway  Co.  registered/' — to  which  the  deponent  replied  on  the  9th : 
■  '  In  reply  to  your  letter  of  the  5th  instant^  I  beg  to  in- 
form you  that  the  transfer  of  the  stock  from  you  appear- 
ing to  bear  your  signature,  and  being  attested  by  the 
same  person  who  had  acted  as  your  agent  in  the  purchase 
of  the  stock,  the  company  could  have  no  reason  to  sup- 
pose it  was  any  other  than  genuine ;  and,  if  it  is  not 
so,  they  cannot  be  responsible  for  it.  It  rests  with 
yourself  to  take  such  steps  against  Mitchell  as  you  may 
be  advised ;  and  the  company  will,  of  course,  be  happy 
to  render  you  any  assistance  in  their  power,  by  the  pro- 
duction of  the  transfers,  and  the  evidence  of  their  offi- 
cers, when  required :"  That  Estlin  has,  by  his  agent, 
at  different  times  before  the  commencement  of  this 
action,  claimed  the  said  400/.  consolidated  stock  of  the 
Midland  Railway,  as  his  property,  and  has  demanded  the 
dividend  warrants  to  be  delivered  to  him ;  that,  in  con- 
sequence of  the  said  claims  and  dispute,  the  deponent 
does  not  know  to  whom  the  said  stock,  and  the  dividends 
accrued  due  thereon,  belong,  or  to  whom  the  defendants 
are  liable  for  the  same ;  that  this  action  was  commenced 
on  the  25th  of  January  last ;  that  the  declaration  was 
delivered  on  the  24th  of  May,  and  that  the  defendants 
have  not  pleaded  thereto ;  that  the  company  do  not  claim 
any  interest  whatever  in  the  dividends  or  the  subject- 
matter  of  this  action ;  that  the  right  to  the  said  dividends 
and  subject-matter  of  this  action,  at  the  time  of  the  com- 
mencement thereof,  was  and  is  claimed  by  Estlin,  who 
the  deponent  expects  will  sue  for  the  same,  inasmuch  as 
his  attorney  on  the  20th  of  November  last  wrote  to  the 
defendants'  attorneys,  as  follows, — "  In  respect  to  Mr. 
Estlin's  claim,  I  can  only  say  the  company  have  ac- 
knowledged him  as  the  holder,  and  must  sooner  or  later 
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hand  him  the  dividends.     They  have  clearly  made  them-        1862. 

selves  liable,  in  allowing  the  transfer  to  pass  in  the       Dalton 

first  instance ;  and  cannot  well  deny  their  responsibility.  -.      -J- 

I  shall  feel  obliged  by  your  informing  me,  at  your  ear-    Railway  Co. 

liest  convenience,  whether  you  will  accept  service  on 

behalf  of  the  company,  when  proceedings  are  commenced 

for  the  recovery  of  the  stock.'*     The  affidavit  negatived 

collusion,  and  alleged  that  the  defendants  were  ready  to 

bring  into  court,  or  dispose  of  the  subject-matter  of  the 

action,  as  the  court  might  direct. 

Wordsworth,  for  the  plaintiff,  now  shewed  cause.  The 
question  here,  is,  whether  a  party  who  has  entered  into 
a  contract  can  avoid  the  legal  consequences  of  it  by 
calling  in  aid  the  interpleader  act,  1  &  2  W.  4,  c.  58. 
The  recital  clearly  shews  that  the  statute  was  intended 
solely  for  the  relief  of  those  who  stand  in  the  position  of 
stakeholders, — "whereas,  it  often  happens  that  a  person 
sued  at  law  for  the  recovery  of  money  or  goods,  wherein 
he  has  no  interest,  and  which  are  also  claimed  of  him  by 
some  third  party,  has  no  means  of  relieving  himself  from 
such  adverse  claims  but  by  a  suit  in  equity  against  the 
plaintiff  and  such  third  party,  usually  called  a  bill  of 
interpleader,  which  is  attended  with  expense  and  delay .*' 
In  James  v.  Pritchard,  7  M.  &  W.  216,  the  defendant 
having  bought  a  rick  of  hay  from  the  plaintiff  (who  was 
the  executor  de  son  tort  of  one  M.  S.),  before  payment 
of  the  price  received  a  notice  from  a  third  party,  stating 
that  he  was  administrator  of  M.  S.,  and  demanding  pay- 
ment of  the  sum  for  which  it  had  been  sold :  the  defend- 
ant being  subsequently  sued  by  the  plaintiff  for  the  price 
of  the  hay, — it  was  held  that  he  was  not  entitled  to  relief 
under  the  interpleader  act.  So,  in  Patomi  v.  Campbell, 
12  M.  &  W.  277,  it  was  held  that  a  party  cannot  obtain 
relief  under  the  interpleader  act,  where  he  has  incurred 
a  personal  liability  to  either  of  the  contending  parties. 

VOL.  XII. —  c.  B.  H  H 
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1852.        Rolfe^  B.^  referring  to  Crawshay  y.  Thomtanf  2  Mylne 
Djj/ros       ^  '^*  1>  there  says :  ^'  There  was  a  case  before  Lord 

,^    ,J-  ChanceUor  Cottenham.  in  which  this  question  was  fully 

The  Midland  '  .... 

Bailwat  Co.    entered  into^  and  it  was  held^  that^  if  a  plaintiff  in  an 

interpleader  suit  has  incurred  to  one  of  the  defendants 
a  personal  obligation,  independently  of  the  question 
between  the  defendants  themsdves,  he  cannot  compel 
them  to  interplead.'^  Again,  in  Turner  v.  The  Mayor 
ifc.  of  Kendaly  13  M.  &  W.  171,  the  court  of  Exchequer 
inclined  to  think,  that,  where  work  is  done  under  a  con- 
tract, and  an  action  is  brought  for  the  amount  of  it  by 
one  party,  but  another  claims  to  be  entitled  to  be  paid 
for  it,  and  gives  notice  thereof  to  the  defendant,  such  a 
case  is  not  within  the  interpleader  act;  for,  it  is  the 
~fault  of  the  defendant  who  made  the  contract,  that  he 
does  not  know  with  whom  he  contracted.  So,  here,  if 
the  defendants  have  ignorantly  or  negligently  contracted 
with  two  persons,  they  must  abide  the  consequences,  and 
not  seek  to  throw  the  burthen  upon  persons  who  have 
been  guilty  of  no  default.  [Matde,  J.  I  think  it  is  im- 
possible to  say  that  the  defendants  have  no  interest  here.] 

Gray,  who  appeared  for  the  claimant,  submitted,  that, 
even  if  the  transfer  were  forged,  the  company  were 
estopped  by  their  own  act,  the  registration,  from  ques- 
tioning his  title.  [Jervis,  C.  J.  It  certainly  would  be 
hard  to  deprive  you  of  that  point,  by  compelling  you  to 
interplead  with  the  plaintiff.] 

Bovill,  in  support  of  his  rule.  [Maule,  J.  The  com- 
pany are  seeking  to  set  up,  in  answer  to  an  action  upon 
a  contract,  another  contract  which  they  have  entered 
into  with  a  third  person.]  It  is  a  fallacy  to  call  this  a 
contract.  The  registration  of  the  deed  of  transfer  is  the 
mere  ministerial  act  of  the  secretary.  [Maule,  J.  If  the 
transfer  was  not  foiled,  you  may  be  right :  if  it  i*  forged, 
you  are  wrong.     How  can  you  make  two  persons  inter- 
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plead^  for  the  purpose  of  inquiring  into  your  wrongful        1852. 
act?]     The  question  depends  upon  the  real  ownership       Dalton 
of  the  stock.     [Maule,  J.    Suppose  the  Bank  of  England  ^^^  mtolakd 
transfers  stock  under  a  forged  power  to  a  bon&  fide    Railway  Co. 
holder,— would  that  be  a  case  for  interpleader  ?]     Pro- 
bably not. 

Jervis,  C.  J.  There  clearly  is  no  pretence  for  this 
rule.  It  was  a  bold  experiment.  The  rule  must  be 
discharged. 

The  rest  of  the  court  concurring. 

Rule  discharged  with  costs. 


Solomon  v.  Howard. 
m  «/«»« 2. 

1  HIS  was  an  action  upon  a  bill  of  exchange  for  295/.  xhe  defendant, 

178.,  drawn  by  the  plaintiflF  upon  and  accepted  by  the  JJ^^"""*"* 

defendant,  dated  the  12th  of  September,  1851,  and  pay-  gone  abroad, 

,,       .  x-L       A.       J  -L  in  the  course  of 

able  SIX  months  after  date.  hig  bnsineaB, 

The  bill  in  question  was  drawn  for  the  price  of  certain  ^^^ent  of 
goods  which  had  been  sold  by  the  plaintiff  to  the  de-  t^o  action,  and 
fendant,  who  was   a  master-mariner  trading  between  tained  to  plead, 
Liverpool  and  Shanghae,  in  China,  subject  to  the  foUow-  j^o^nS^l'thr*"*' 
ing  agreement,  which  was  written  at  the  foot  of  the  in-  ^^'^^^  reftued 

to  postpone  the 

voice : — "Any  of  the  above  goods  that  cannot  be  sold  at  trial  until  his 
the  invoice  price,  we  (the  plaintiff)  guarantee  to  take  lan^onthe"^ 
back  again.     I.  Solomon.''  g^]^  ^^^  ^" 

°  evidence  was 

The  writ  of  summons  was  served  upon  the  defendant  material  and 
on  the  24th  of  March  last.     After  three  summonses  for  ^SkToSt  hi» 

defence. 

Semble,  that 
the  examination  of  a  party  to  the  suit,  nnder  aoommisnon,  is  receivable  in  evidence^  under 
the  14  &  15  Vict.  c.  99,  s.  2. 

H  H  2 


464 


1852. 


Solomon 

V, 

Howard. 


TRINITY  TERM, 

time  to  plead^  upon  the  usual  terms,  the  defendant,  on 
the  22nd  of  April,  pleaded  non  aceepit ;  and  afterwards 
obtained  leave  to  amend  by  paying  52/.  into  court,  and 
pleading  a  plea  of  partial  failure  of  consideration  as  to 
the  rest,  (a) 


(a)  The  plea  was  as  foUows : 
As  to  the  first  count  of  the 
declaration, — except  as  to  the 
sum  of  61/.  6^,,  parcel  of  the 
sum  of  money  therein  men- 
tioned, that,  on  the  12th 
of  March,  1851,  a  certain  ship 
called  the  Panic  being  then 
about  to  sail  from  the  port  of 
Liverpool,  in  the  county  of 
Lancaster,  on  a  voyage  to  cer- 
tain parts  beyond  the  seas,  to 
wit,  the  empire  of  China,  and 
thence  back  to  the  said  port,  it 
was  mutually  agreed  by  and 
between  the  plaintiff  and  the 
defendant,  that  the  plaintiff 
should  deliver  to  the  defendant, 
who  should  receive  from  the 
plaintiff,  as  on  a  sale  on  credit, 
to  wit,  a  credit  of  twelve 
months,  at  certain  prices  re- 
spectively stated  in  a  certain 
invoice  then  made  out  by  the 
plaintiff,  certain  goods  in  the 
said  invoice  mentioned,  and 
then  intended  to  be  conveyed 
on  board  the  said  ship  to  the 
said  parts  beyond  the  seas,  for 
the  purpose  of  being  sold  there 
by  the  defendant :  and  that  any 
of  the  said  goods  w^ch  could 
not  be  sold  there  at  the  prices 
in  respect  thereof  respectively 
in  the  said  invoice  stated, 
should  be  taken  back  again  by 
the  plaintiff,  to  wit,  on  the 
return  of  the  said  ship  from 
the  said   voyage,  and  the  de- 


fendant should  not  pay  for  the 
goods  which  could  not  be  bo 
sold ;  and  that,  for  the  securing 
to  the  plaintiff  the  prices,  ac- 
cording to  the  said  invoice,  of 
the  said  goods,  amountingto  the 
sum  of  295/.  17«.,  if  and  so  far 
as  the  same  goods  could  be  sold 
in  the  said  parts  beyond  the 
seas,  at  the  said  prices,  and, 
subject  to  deduction  and  al- 
lowance in  amount  in  respect 
of  the  said  prices  of  such  of 
the  said  goods  as  could  not  be 
sold  in  the  said  parts  beyond 
the  seas  at  the  said  prices,  the 
defendant  should  accept  a  bill 
of  exchange  to  he  drawn  on 
him  by  the  plaintiff  for  the  said 
sum  of  295/.  17«.,  payable  six 
months  afier  date ;  and  that, 
if,  when  the  same  bill  became 
due  and  payable  according  to 
the  tenor  and  effect  thereof, 
the  plaintiff  and  the  defendant 
had  not  otherwise  mutually 
agreed  and  arranged,  the  de- 
fendant should,  in  lieu  and 
substitution  of  the  same  bill, 
and  as  a  renewal  thereof,  and 
for  the  like  purpose,  and  sub- 
ject as  aforesaid,  accept  ano- 
ther bill  of  exchange  to  be 
drawn  by  the  plaintiff  for  the 
like  sum,  payable  six  months 
after  date  thereof,  and  deliver 
the  same  to  the  plaintiff  in 
exchange  for  the  said  first- 
mentioned  bill :  that  the  said 
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The  plaintiff  sailed  for  Shanghae  on  the  8th  of  April ; 
and^  the  cause  standing  for  trial  at  the  sittings  in 
London  after  this  term. 


1852. 


Solomon 

V. 

Howard. 


agreement  being  so  made  as 
aforesaid,  and  in «  pursuance 
thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  plaintiff 
delivered  to  the  defendant,  who 
then  received  from  the  plaintiff 
as  on  a  sale  on  credit,  to  wit,  a 
credit  of  twelve  months,  at  the 
prices  respectively  stated  in  the 
said  invoice,  the  said  goods  in 
the  said  invoice  mentioned; 
and  the  same  goods  then  were 
conveyed  on  board  the  said  ship 
to  the  said  parts  beyond  the 
seas  for  the  purpose  of  being 
sold  there  by  the  defendant; 
and,  for  the  securing  to  the 
plaintiff  the  prices  according  to 
the  said  invoice  of  the  said 
goods,  to  wit,  the  sum  of  295L 
17^.,  if  and  so  far  as  the  same 
goods  could  be  sold  in  the  said 
parts  beyond  the  seas  at  the 
said  prices,  and  subject  to  de- 
duction and  allowance  in  re- 
spect of  the  said  prices  of  such 
of  the  said  goods  as  could  not 
be  sold  at  the  said  prices 
in  the  said  parts  beyond 
the  seas,  the  defendant  then 
accepted  a  certain  bill  of  ex- 
change bearing  date  on  the 
day  and  year  last  aforesaid, 
drawn  on  him  by  the  plaintiff 
for  the  said  sum  of  295/.  17^.^ 
payable  six  months  after  the 
date  thereof:  that,  when  the 
same  bill  became  due  and  pay- 
able according  to  the  tenor  and 
effect  thereof,  to  wit,  on  the 
12lh  of  September,  1851,  the 


plaintiff  and  the  defendant  not 
having  then  otherwise  mu- 
tually a^eed  or  arranged,  the 
defendant,  in  lieu  and  substi- 
tution of  the  same  bill,  and  as 
a  renewal  thereof,  and  for  the 
like  purpose,  and  subject  as 
aforesaid,  accepted  the  said  bill 
of  exchange  in  the  first  count 
mentioned,  and  then  delivered 
the  same  bill  to  the  pla'ntiff,  in 
exchange  for  the  said  first- 
mentioned  bill :  that  part  only 
of  the  goods  in  the  said  invoice 
mentioned,  and  so  delivered, 
received,  and  conveyed  as 
aforesaid,  to  wit,  goods  whereof 
the  prices  respectively  men- 
tioned in  the  said  invoice 
amounted  to  the  said  sum  of 
6H.  6s.,  could  be  or  were  sold 
at  the  said  invoice  prices  re- 
spectively, in  the  said  parts 
beyond  the  seas ;  and  that  none 
of  the  residue  of  the  goods  in 
the  same  invoice  mentioned 
could  be  or  wore  sold  at  the 
prices  thereof  respectively  in 
the  said  invoice  mentioned: 
that  thereupon  the  said  residue 
of  the  said  goods  were  after- 
wards, and  before  the  bill  in 
the  said  first  count  mentioned 
became  due  and  payable  ac- 
cording to  the  tenor  and  effect 
thereof,  to  wit,  on  the  1st  of 
March,  1851,  conveyed  back  to 
the  port  of  Liverpool  aforesaid, 
on  board  of  the  said  ship, 
which  then  returned  to  the  said 
port  from  the  said  voyage, — 
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John  Henderson  moved  for  a  rule  to  shew  cause  why 
the  trial  should  not  be  postponed  until  his  return,  which 
was  expected  to  be  in  the  month  of  February  next.  The 
affidavits  upon  which  he  moved  gave  a  detailed  account 
of  the  dealings  between  the  plaintiff  and  the  defendant, 
and  stated  that  the  defendant's  evidence  was  essential  to 
make  out  his  defence,  and  that,  beyond  the  amount  paid 
into  court,  he  had  a  good  defence  to  the  action  upon  the 
merits.  He  stated  that  the  parties  had  been  before 
Talfourd,  J.,  at  chambers,  for  a  commission  to  take  the 
examination  of  the  defendant  at  Shanghae,  when  that 
learned  judge  doubted  whether  an  examination  of  a 
party  under  a  commission  was  warranted  by  the  late 
statute,  (a)  {Jervis,  C.  J.  I  do  not  see  why  we  should 
go  out  of  the  way  to  defeat  the  act,  by  giving  such  undue 
weight  to  the  words  ^^  on  the  trial,"     The  clause  speaks 


whereof  the  plaintiff,  within  a 
reasonable  time  afterwards, 
and  before  the  commencement 
of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid,  had 
notice :  that  the  defendant  was 
ready  and  willing^  and  offered 
to  the  plaintiff,  to  pay  to  him 
the  said  sum  of  51Z.  6^.,  and  to 
deliver  to  him  and  allow  him  to 
take  back  the  said  residue  of 
the  said  goods,  which  the 
plaintiff  then  wholly  refused  to 
do :  and  that,  save  as  aforesaid, 
there  never  was  any  consider- 
ation or  value  whatsoever  for 
or  in  respect  of  his.  accepting 
or  paying,  or  for  or  in  respect 
of  the  plaintiff's  being  the 
holder  or  entitled  to  the  benefit 
of,  either  of  the  said  bills  of 
exchange, — verification.  The 
replication  took  issue  upon  the 
alleged  agreement. 


(a)  The  2nd  section  of  the 
14  &  15  Yict.  c.  99,  enacts, 
that,  "on  the  trial  of  any 
issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or 
other  proceeding,  in  any  court 
of  justice,  or  before  any  person 
having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  re- 
ceive, and  examine  evidence, 
the  parties  thereto,  and  the 
persons  in  whose  behalf  any 
such  suit,  action,  or  other  pro- 
ceeding may  be  brought  or  de- 
fended, shall,  except,  as  here- 
inafter excepted,  be  competent 
and  compellable  to  give  evi- 
dence, either  vivd  voce,  or  hy 
deposition,  according  to  the 
practice  of  the  court,  on  behalf 
of  either  or  any  of  the  parties 
to  the  said  suit,  action,  or  other 
proceeding." 
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of  ^^depositions."     These  mtiat  be  taken  before  the  trial.        1852. 

It  is  not  necessary,  however,  to  decide  the  point  here.]       Solomon 

This  application  rests  upon  the  undoubted  power  of  the       „  ^• 

court  to  postpone  a  trial,  where  it  appears  to  be  essential 

to  the  ends  of  justice  that  it  should  be  done.     {Jervis, 

C.  J.     Your  only  ground  for  the  motion,  is,  that  it  did 

not  suit  the  convenience  of  the  defendant  to  wait  in 

England  till  after  issue  joined.]     He  was  compelled  to 

go,  or  give  up  his  command.     [Jervis,  C.  J.     How 

would  it  have  been,  before  the  late  act,  if  the  defendant 

had  taken  his  witnesses  abroad  with  him  ?]     No  doubt 

in  that  case,  he  would  be  compelled  to  have  recourse  to 

a  commission. 

Jervis,  C.  J.  I  think  there  ought  to  be  no  rule  in 
this  case.  The  defendant  has  brought  the  difficulty 
upon  himself,  by  withdrawing  before  issue  joined.  He 
must  take  the  consequences. 

Cresswell,  J.  It  would  be  scarcely  fair  to  the 
plaintiff,  to  allow  a  defendant  who  is  under  terms  to  go 
to  trial  at  a  particular  time,  to  obtain  a  postponement 
of  the  trial  on  grounds  which  existed  and  were  not  dis- 
closed when  those  terms  were  entered  into. 

The  rest  of  the  court  concurring, 

Rule  refused. 
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Johnson  v.  Lansley. 

May  31. 

A.  and  B.  A  SSUMPSIT  on  a  bill  of  exchange  for  36/.  1*.  2d., 

^bete  witTtbird  ^^^''^  ^7  *t®  defendant   upon   and    accepted    by  one 

peraons  on  a  William  Hunt,  and  indorsed  by  the  defendant  to  the 

received  the  plaintiff.     Account  stated. 

™  v^^  Tbni         Pleas, — first,  a  denial  of  the  indorsement, — secondly, 

accepted  by  C.  a  denial  of  the  promise  on  the  account  stated, — thirdly, 

(who  was  no.  *.     i       i  mi    •        i       *» 

party  to  the  that,  before  the  making  of  the  bill  m  the  nrst  count 
ri^^Hel?  mentioned,  and  heftyre  the  passing  of  the  8  &  9  Vict.  c. 
that  A.  was  not  jQQ   certain  persons  imknown  were  about  to  game  at 

precluded  by  . 

the  8  &  9  Vict,  horsc-racing ;  that  the  plaintiff  and  Hunt  betted  thereat 
from  sohig  C.  jointly ;  that  Hunt  received  certain  sums  for  the  com- 
uponthebiU.     mQn  profit  of  himself  and  the  plaintiff:  and  that  the 

iS^W#,that  ^  .  . 

that  statute       bill  in  the  first  count  mentioned  was  given  to  secure  the 

does  not  render      «   .   j./«f      -i  i»  xi.        •      • 

betting  on  a       plamtiff's  share  of  the  wmnings. 

horse-race  f^^  the  third  plea,  the  plaintiff  replied  de  injuria. 

iiieKai. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  in 
London  after  the  last  term,  the  defendant  proved  the 
third  plea,  except  that  the  transaction  upon  which  it 
was  founded  took  place  after  the  passing  and  coming 
into  operation  of  the  8  &  9  Vict.  c.  109. 

The  learned  judge  ruled,  that,  inasmuch  as  the  plea 
was  not  a  good  plea,  it  must  be  proved  in  all  its  parts ; 
and  accordingly  he  directed  a  verdict  to  be  entered  for 
the  plaintiff. 

Phinn,  on  a  former  day  in  this  term,  moved  for  a  rule 
nisi  to  enter  a  verdict  for  the  defendant  on  the  third 
issue.  He  submitted,  that,  though  horse-racing  is  le- 
galised by  the  8  &  9  Vict.  c.  109,  s.  18,  betting  thereat 
is  illegal;  and,  consequently,  that  the  bill  in  question, 
having  been  given  for  an  illegal  consideration,  could  not 


V. 

Lanslet. 
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be  enforced.     He  referred  to  the  statute  9  Anne,  e,  14,        1852. 

and  to  the  ease  of  Gatty  v.  Field,  9  Q.  B.  431.     [Cress-      johnsoit 

well,  J.     There  was  no  betting  between  the  plaintiff fmd 

Hunt.     All  you  can  say,  is,  that  they  were  partners  in 

an  illegal  trade,  and  that  one  of  them  has  pocketed  all 

the  profits.     If  the  plea  is  bad  in  its  present  form,  can 

you  reject  any  part  of  it?]     That  may  be   doubtful. 

[Jervis,  C.  J.     If  the  transaction  took  place  before  the 

statute  8  &  9  Vict.  c.  109,  the  statute  9  Anne,  c.  14, 

being  repealed,  the  plea  is  clearly  bad.     You  seek  to 

reject  that  allegation,  so  as  to  set  up  the  statute  of  Anne.] 

No :  the  defendant  seeks  to  avail  himself  of  the  8  &  9 

Vict.  c.  109. 

A  rule  nisi  having  been  granted, — leave  being  reserved 
to  the  plaintiff  to  move  for  judgment -non  obstante  vere- 
dicto on  the  third  issue,  if  the  court  should  think  the 
rule  ought  to  be  made  absolute, 

Channell,  Serjt.,  and  Prideaux,  now  shewed  cause. 
The  plea,  in  substance  alleges,  that  the  plaintiff  and 
Hunt  betted  in  partnership  on  a  horse-race,  that  Hunt 
received  more  than  his  share,  and  that  the  bill  declared 
on  was  given  as  security  for  the  excess.  The  plea 
alleges  that  this  took  place  before,  and  the  evidence 
shews  that  it  was  after,  the  passing  of  the  8  &  9  Vict, 
c.  109.  This  is  not  the  mere  statement  of  a  day  under 
a  videlicet.  If  the  plaintiff  had  demurred  to  the  plea, 
the  case  must  have  been  argued  on  the  footing  of  the 
law  as  it  existed  previously  to  the  passing  of  the  8  &  9 
Vict.  c.  109.  The  allegation,  therefore,  is  not  an  im- 
material one :  but  the  question  is,  whether  a  defendant 
who  puts  an  allegation  into  his  plea  which  may  better 
his  position,  and  prejudice  that  of  his  opponent,  may 
afterwards  turn  round  and  treat  it  as  immaterial,  [/er- 
vis,  C.  J.  Suppose  the  plea  good  under  either  law?] 
In  that  case,  no  doubt,  the  allegation  would  be  an  im- 
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1852.        material  one.     IMaule,  J.     It  is  a  common  thing  to 
JoHirsoK       aver  notice  in  a  declaration  or  a  plea;  where  it  cannot 
Lakslbt.      ^e  proved,  it  may  be  treated  as  immaterial,  though  it 
miffht  be  for  the  benefit  of  the  party  pleading.]     The 
plea  is  evidently  framed  for  the  purpose  of  enabling  the 
defendant  to  take  advantage  of  the  statute  9  Anne,  c.  14. 
The  15th  section  of  the  8  &  9  Yict.  c.  109,  repeals  that 
act ;  and  s.  18  enacts,  '^  that  all  contracts  or  agreements, 
whether  by  parole  or  in  writing,  by  way  of  gaming  or 
wagering,  shall  be  null  and  void;  and  that  no  suit  shall 
be  brought  or  maintained  in  any  court  of  law  or  equity 
for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made :  Pro- 
vided always,  that  this  enactment  shall  not  be  deemed 
to  apply  to  any  subscription  or  contribution,  or  agree- 
ment to  subscribe  or  contribute,  for  or  toward  any  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  sport,  pastime,  or  exercise.^' 
This  is  clearly  not  a  case  within  that  section :  the  betting 
was  not  between  these  parties.     [Jerms,  C.  J.    The 
argument  on  the  other  side,  is,  that  the  original  trans^ 
action  is  within  the  statute,  and  that  you  cannot  col- 
laterally enforce  it.]     It  is  conceded  that  the  race  was 
legal ;  but  it  is  said  that  bets  upon  legal  races  are  ren- 
dered illegal  by  the  18th  section.     [^Pkinn.    In  con- 
junction with  the  preamble,  which  shews  that  it  is 
contrary  to  the  policy  of  the  act.     Maule,  J.     The 
plaintiff  and  Himt  have  been  jointly  concerned  in  some 
void  contracts  (assuming  that  they  are  void),  and  Hunt 
has  received  money  on  account,  beyond  his  proper  share, 
and  this  bill  was  given  as  security  for  the  excess.     I  see 
nothing  contrary  to  the  statute  in  that.    It  may  be  that 
such  a  security  could  not  be  enforced  against  a  loser. 
But  a  loser  cannot  recover  back  money  which  he  has 
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paid.     Surely  a  duty  arises  on  the  part  of  Hunt  to  pay        1852,  _^ 
over  his  share  to  his  co-partner.]  Johnson 


Phinn,  in  support  of  his  rule.  The  court  will  not 
lend  its  aid  to  enforce  a  contract  the  foundation  of 
which  is  a  transaction  that  is  contrary  to  the  policy  of 
the  law.  [Ores8welly  J.  I  do  not  quite  understand 
what  that  means.]  It  was  the  ground  upon  which  The 
Chevalier  jy Eon's  case  (o)  was  decided.  [Maule,  J.  No. 
That  case  proceeded  on  the  ground  that  the  wager  was 
contrary  to  public  decency.]  Prior  to  the  statute  8  & 
9  Vict.  c.  109^  there  was  a  long  series  of  statutes  ren- 
dering gaming  contracts  illegal :  and  the  preamble  to 
that  statute  recites  that  '^  the  laws  heretofore  made  in 
restraint  of  imlawful  gaming  have  been  found  of  no 
avail  to  prevent  the  mischiefs  which  may  happen  there- 
from.^* That  shews  that  the  object  of  the  legislature 
was  not  to  relax  the  laws.  [Maule,  J.  It  goes  on  to 
repeal  any  law  which  would  make  this  transaction 
illegal^  if  any  such  there  were.]  In  Vamey  v.  Htck- 
man,  ante^  Vol.  V,  p.  271, — where  it  was  held  that  the 
8  &  9  Vict.  c.  109,  s.  18,  did  not  apply  to  an  action 
where  a  party  seeks  to  recover  back  his  deposit  from  a 
stakeholder,  upon  a  repudiation  of  the  wager, — Maule, 
J.,  says :  "  The  first  part  of  that  section  enacts  '  that 
all  contracts  or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering,  shaU  be  null 
and  void.*  It  then  goes  on  to  enact  '  that  no  suit  shall 
be  brought  or  maintained  in  any  court  of  law  or  equity, 
for  recovering  any  sum  of  money  or  valuable  thing 
alleged  to  be  won  upon  any  wager, — or  which  shall 
have  been  deposited  in  the  hands  of  any  person  to  abide 
the  event  on  which  any  wager  shall  have  been  made.* 
Now,  the  first  branch  of  this  section  declares  the  con- 

(a)  Da  Costa  y.  Jones,  Cowp.  729. 


V, 

Lanslbt. 


V, 

Lanslet. 
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1852.  tract  to  be  null  and  void:  the  second  prevents  the 
Johnson  winner  from  bringing  an  action  to  recover  the  amount 
of  the  bet  from  the  loser :  and  the  third  prevents  the 
winner  from  suing  the  stakeholder,  tt  certainly  is  true 
that  the  second  branch  is  involved  in  the  first;  that  is 
to  say,  that,  if  the  section  had  stopped  at  the  end  of  the 
first  branch,  it  would  have  followed  that  no  action  could 
be  brought  to  enforce  a  contract  so  declared  to  be  void." 
[Matde,  J.  The  18th  section  means  to  treat  the  money 
which  is  in  a  man's  pocket  at  the  time,  as  the  reasonable 
limit  to  which  he  may  lawfully  gamble.]  If  wagering 
is  illegal,  there  are  many  authorities  which  shew  that 
Johnson  could  not  have  sued  Hunt :  and  the  defendant 
is  in  the  same  position.  In  Simpson  v.  Bliss,  2  Marsh. 
542,  7  Taunt.  246,  A.  bet  an  illegal  wager  of  twenty-five 
guineas  with  B.  on  a  horse-race,  of  which  C,  at  his  own 
request,  staked  ten.  A.  won,  and  paid  C.  ten  guineas, 
in  the  expectation  of  receiving  the  whole  amount  of  the 
bet  from  B.  B.  however  died,  and  A.  never  received  it. 
It  was  held,  that  A.  could  not  recover  back  the  ten 
guineas  which  he  had  paid  to  C,  because  he  could  not 
establish  his  claim  without  going  into  proof  of  the 
illegal  transaction  in  which  both  were  equally  engaged. 
[Cresswell,  J.  Is  wagering  illegal  ?  Of  what  law  is  it 
a  breach  ?]  The  preamble  and  the  18th  section,  taken 
together,  clearly  shew  it  to  be  illegal. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  admitted  that  the  transaction  oc- 
curred after  the  passing  of  the  8  &  9  Vict.  c.  109; 
therefore,  the  plea  was  not  strictly  proved.  This  made 
the  allegation  a  material  one.  Before  the  passing 
of  the  8  &  9  Vict.  c.  109,  there  were  various  statutes 
relating  to  betting  on  horse-races,  all  of  which  are 
repealed  by  the  15th  section  of  that  act.  The  17th 
section  imposes  certain  penalties  on  persons  cheating  at 


The  rest  of  the  court  concurring, 


Laxslby. 
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play,  or  "in  wagering  on  the  event  of  any  game,  sport,        1862. 
pastime,  or  exercise."     Then  comes  s.  18,  which  enacts,       Johnson 
"  that  all  contracts  or  agreements,  whether  by  parole  or  *• 

in  writing,  by  way  of  gaming  or  wagering,  shall  be  null 
land  Toid ;  and  that  no  suit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity,  for  recovering  any 
sum  of  money  or  valuable  thing  alleged  to  be  won  upon 
any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any 
wager  shall  have  been  made :  Provided  always,  that  this 
enactment  shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution,  or  agreement  to  subscribe  pr 
contribute,  for  or  toward  any  plate,  prize,  or  sum  of 
money  to  be  awarded  to  the  winner  or  Manners  of  any 
lawful  game,  sport,  pastime,  or  exercise."  There  is 
nothing  there  to  shew  this  transaction  illegal.  Hunt 
was  lx)und,  upon  every  principle  of  justice,  to  pay  this 
money  to  Johnson  And  the  circumstance  of  Lansley 
being  substituted  for  Hunt  cannot  make  that  illegal, 
which  as  between  Johnson  and  Hunt  would  not  have 
been  so. 

Maule,  J.  I  am  of  the  same  opinion.  The  money 
which  was  the  consideration  for  this  bill,  was  money 
which  Hunt  was  bound  to  account  for  to  Johnson.  The 
losers  could  not  get  it  back  from  Hunt ;  and  it  would 
be  a  very  imjust  thing  that  he  should  keep  the  whole. 
Before  the  statute  8  &  9  Vict.  c.  109,  he  clearly  would 
have  been  bound  to  pay  over  the  money;  and  I  find 
nothing  in  that  statute  to  excuse  him  fr^m  doing  so. 
The  plaintiff  is  entitled  to  retain  his  verdict. 


Rule  discharged. 
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1852. 


Dob  d.  Hyde  v.  The  Mayor,  &c.,  of  the  Borough  of 

Manchester. 

June  9. 

A  oorporaiion  X  HE  corporatioD  of  Manchester,  in  the  year  1847,  ob- 
sp^I  acta,  tained  an  act  of  parliament,  10  &  11  Vict.  c.  cciii,  to 
whidiinoor-       enable  them  to  construct  waterworks.      By  that   act, 

poratedtbe  ...  . 

8&9Tict.  which  was  intituled  ^^The  Manchester  Corporation 
sfcruct  wj^-  Water  Works  Act,  1847,^'  •  it  was  enacted  that  the 
works,  ^d  to     Lj^^ds  Clauses  ConsoUdation  Act,  1845   (8  &  9  Vict.  c. 

take  certain  '  ^ 

lands,  required  18),  and  the  Waterworks  Clauses  Act,  1847  (10  &  11 
toA.andRl'*  Vict.  c.  17),  should  be  incorporated  with  that  act,  ex- 
I5L!***°^^^v    cept  so  far  as  inconsistent  therewith.     By  their  act,  the 

between  wmch        *  .^  ^ 

was  improperly  corporation  wcre  impowered  to  take  lands ;  and,  amongst 

de8cril)cd  in 

tbeir  pluu  and  Others^  they  required  certaia  lands  belonging  respectirely 
to^  <rf  refer-   ^  ^^   jj^^e  of  Norfolk  and  Mr.  Hyde,  the  lessor  of  the 

enoe.     In  con-  •'       ' 

rideration  of  plaintiff,  the  boundary  between  which  was  inaccurately 
5?^%^:  described  in  their  plans  and  books  of  reference.  In 
biTin  oom^  Consideration  of  Mr.  Hyde^s  withdrawing  his  opposition 
mittee,  the  cor-  to  their  bill,  in  committee,  the  corporation  had  agreed 

poration  agreed 

to  settle  the  to  settle  the  value  of  the  land  required  &om,  and  the 
land^required     Compensation  due  to,  him,  by  arbitration,  pursuant  to  the 

irom,  and  the 
compensation 

dne  to,  A.,  by  arbitration  under  the  above  act,  and  to  fix  the  exact  quantity  of  land,  within 
six  months  after  the  passing  of  the  bill.  In  the  proceedings  under  the  reference,  the 
mistake  of  the  boundary  was  pointed  out ;  but  the  award  fixed  a  value  in  terms  only  for 
the  land  within  the  boundary  so  inaccurately  delineated,  and  the  corporation  took  that 
land  accordingly,  leaving  between  it  and  the  true  boundary  line  a  narrow  slip  of  land 
belonging  to  B.,  but  which  the  corporation  had  agreed  to  purchase  from  A.  as  part  of  hit 
land,  and  for  which  they  had  paid  a  sum  of  money  to  A.,  and  of  which  they  took  possession 
as  part  of  the  land  purchased  from  A. 

B.  brought  an  ejectment  against  the  corporation  for  this  slip  of  land,  and  recovered  a 
verdict  (which  the  corporation  unsuccessiully  atteonpted  to  set  aside),  and  issued  and  lodged 
with  the  sheriff  a  writ  of  habere  fiEicias  possessionem. 

The  corporation  having  since  the  judgment  in  the  ejectment  perfected  their  title  to  the 
land  in  question,  under  the  124th  eection  of  the  8  &  9  Vict.  c.  18, — The  court  stayed  the 
proceedings  upon  the  judgment,  upon  the  terms  of  the  corporation  paying  to  the  lessor  of 
the  plaintiff  his  "  full  costs  and  expenses  "  of  the  action,  and  costs  of  the  application : — 

Held,  that  "full  costs  and  expenses,"  in  the  126th  section  of  the  8  4  9  Vict.  c.  18, 
meant  costs  "  as  between  attorney  and  client." 
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act^  and  to  fix  the  exact  quantity  of  land  to  be  taken^        1852. 

within  six  months  after  the  passing  of  the  bill.  Dos 

In  the  proceedings  before  the  arbitrator,  the  mistake         b,td^ 

as  to  the  boundary  was  pointed  out :  but  the  award  fixed  «• 

"^  *^  Thjb  Mayob 

a  value  in  terms  only  for  the  land  within  the  boundary  &cof 
so  inaccurately  delineated,  and  the  corporation  took  that  ^c^^^'™"- 
land  accordingly,  leaving  between  it  and  the  true 
boundary  line,  a  narrow  strip  of  land  belonging  to  Mr. 
Hyde,  but  which  the  corporation  had  agreed  to  purchase 
&om  the  Duke  of  Norfolk  as  part  of  his  land,  and  for 
which  they  paid  him. 

The  lessor  of  the  plaintiff  having  obtained  a  verdict  in 
an  action  of  ejectment  brought  to  recover  this  strip  of 
land,  and  a  rule  for  a  new  trial  having  been  refused,  the 
corporation  proceeded,  within  six  months,  to  acquire  the 
legal  ownership  thereof  under  '^  The  Manchester  Water- 
works Amendment  Act,  1848''  (11  &  12  Vict.  c.  ci), 
and  the  8  &  9  Vict.  c.  18,  s.  124. 

The  lessor  of  the  plaintiff  having  issued  a  writ  of 
habere  facias  possessionem  in  this  cause,  and  lodged  the 
same  for  execution  with  the  sheriff  of  Cheshire,  the  de- 
fendants, on  the  20th  of  March  last,  took  out  a  summons 
calling  upon  the  lessor  of  the  plaintiff  to  shew  cause  why 
that  writ  should  not  be  set  aside,  or  why  the  execution 
thereof  should  not  be  stayed,  on  the  groimd  that  the 
writ  had  been  issued  and  lodged  for  execution  in  viola- 
tian  of  the  124th  section  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,  and  why  the  lessor  of  the  plaintiff 
should  not  pay  the  costs  of  the  application.  An  order 
was  thereupon  made  by  Pollock,  C.  B.,  staying  the  exe- 
cution of  the  writ  until  the  fifth  day  of  the  following 
term.  Accordingly,  on  the  fourth  day  of  Easter  Term 
last, 

Sir  A,  Cockbum  obtained  a  rule  calling  upon  the 
lessor  of  the  plaintiff  to  shew  cause  why  the  writ  of 
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1852.  habere  facias  possessionem  should  not  be  set  aside,  or 

Doe  why  the  execation  of  such  writ  should  not  be  stayed  for 

Uti>s  ever;  and  why  the  lessor  of  the  plaintiff  should  not  pay 

V-  to  the  defendants  or  their  attorney  their  costs  of  and  oc- 

The  Matob  "^  .       . 

&£.  ov  casioned  by  the  said  writ,  and  of  this  application  to  the 
court. 


Bramwell  and  Welsby,  on  a  subsequent  day,  shewed 
cause.    The  124th  section  of  the  8  &  9  Vict.  c.  18, — 
'*  with  respect  to  interests  in  lands  which  have  by  mis- 
take been  omitted  to  be  purchased,'^  enacts,  that,  ''if, 
at  any  time  after  the  promoters  of  the  undertaking  shall 
have  entered  upon  any  lands  which  under  the  provisions 
of  this  or  the  special  act,  or  any  act  incorporated  there- 
with, they  were  authorised  to  purchase,  and  which  shall 
be  permanently  required  for  the  purposes  of  the  special 
act,  any  party  shall  appear  to  be  entitled  to  any  estate, 
right,  or  interest  in,  or  charge  affecting,  such  hmds,  which 
the  promoters  of  the  undertaking  shall  through  mistake 
or  inadvertence  have  failed  or  omitted  duly  to  purchase 
or  to  pay  compensation  for,  then,  whether  the  period 
allowed  for  the  purchase  of  lands  shall  have  expired  or 
not,  the  promoters  of  the  undertaking  shaU  remain  in 
the  undisturbed   possession   of  such   lands,  provided, 
within    six  months  after  notice  of  such  estate,  right, 
interest,  or  charge,  in  case  the  same  shall  not  be  disputed 
by  the  promoters  of  the  undertaking,  or,  in  case  the 
same  shall   be  disputed,  then  within  six  months  after 
the  right  thereto  shall  have  been  finally  established  by 
law  in  favour  of  the  party  claiming  the  same,  the  pro- 
moters of  the  undertaking  shall  purchase  or  pay  com- 
pensation for  the  same,  and  shall  also  pay  to  such  party, 
or  to  any  other  party  who  may  establish  a  right  thereto, 
full  compensation  for  the  mesne  profits  or  interest  which 
would  have  accrued  to    such  parties  respectively,  in 
respect  thereof,  during  the  interval  between  the  entry  of 
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the  promoters  of  the  andertaking  thereon^  and  the  time        1852. 
of  the  payment  of  such  purchase-money  or  compensa-  i>ob 

tion  by  the  promoters  of  the  undertaking,  so  far  as  such         ^dm 
mesne  profits  or  interest  may  be  recoverable  in  law  or  ^\ 

equity ;  and  such  purchase-money  or  compensation  shall  &c.  ov 
be  agreed  on  or  awarded  and  paid  in  like  manner  as  Mahchestke. 
according  to  the  provisions  of  this  act  the  same  respec- 
tively would  have  been  agreed  on  or  awarded  and  paid, 
in  case  the  promoters  of  the  undertaking  had  purchased 
such  estate,  right,  interest,  or  charge,  before  their 
entering  upon  such  land,  or  as  near  thereto  as  circutn- 
stances  will  admit."  And  the  125th  section  provides, 
that,  "  in  estimating  the  compensation  to  be  given  for 
any  such  last-mentioned  lands,  or  any  estate  or  interest 
in  the  same,  or  for  any  mesne  profits  thereof,  the  jury, 
or  arbitrators,  or  justices,  as  the  case  may  be,  shall  assess 
the  same  according  to  what  they  shall  find  to  have  been 
the  value  of  such  lands,  estate,  or  interest,  and  profits, 
at  the  time  such  lands  were  entered  upon  by  the  pro- 
moters of  the  undertaking,  and  without  regard  to  any 
improvements  or  works  made  in  the  said  lands  by  the 
promoters  of  the  undertaking,  and  as  though  the  works 
had  not  been  constructed."  [Jervis,  C.  J.  What  is  to 
happen  when  the  six  months  have  elapsed  ?]  The  cor- 
poration are  trespassers.  They  have  no  right  at  this 
period  to  come  to  stay  the  plaintifis'  proceedings,  upon  a 
ground  which  would  have  been  an  answer  to  the  eject- 
ment: Doe  d.  Armistead  v.  TTie  North  Staffordshire 
Railway  Company,  16  Q.  B.  526.  Assuming,  however, 
that  the  corporation  had  no  answer  to  the  action  of 
ejectment,  and  that  they  have  since  obtained  a  statutable 
title,  still  they  have  no  right  to  ask  the  court  to  set  aside 
the  writ  of  possession,  which  is  strictly  regular.  No 
doubt,  the  court  has  power  to  stay  execution  in  an  action 
of  ejectment,  where  the  title  of  the  lessor  of  the  plaintiff 
has  expired :  Doe  d.  Morgan  v.  Bltick,  3  Campb.  447 : 

J  I  2 
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1852.        but  the  remedy  sought  by  this  rule  is  wholly  inapplicable 

Dob  here. 

d. 
Hyde 

«.  Cowling,  in  support  of  his  rule.     The  three  years 

&c.  OP  within  which  the  corporation  might  exercise  the  com- 
MAircHESTEB.  p^iigQjy  pQwcrs  for  taking  land,  given  to  them  by  their 
acts,  having  expired,  they  are  compelled  to  fall  back 
upon  the  124th  section  of  the  8  &  9  Vict.  c.  18.  The 
case  clearly  falls  within  that  section :  the  corporation 
failed  to  acquire  the  slip  of  land  in  question  within  the 
prescribed  period,  through  mistake  or  inadvertence  :  see 
Hyde  v.  The  Mayor  §•{?•  of  Manchester  (before  Parker 
V.C.),  16  Jurist,  189. 

Jervis,  C.  J.  I  am  of  opinion  that  this  rule  should 
be  made  absolute,  not  in  its  terms,  for  it  asks  too  much, 
but  in  a  modified  manner.  It  would  not,  I  think,  be 
right  to  set  aside  the  writ,  which  is  perfectly  regular^ 
though  I  think  the  execution  should  be  stayed.  Nor 
do  I  think  there  is  any  ground  for  calling  upon  the 
lessor  of  the  plaintiflF  to  pay  costs.  The'  126th  section 
of  the  8  &  9  Vict.  c.  18,  contemplates  proceedings  of 
which  the  undertakers  are  to  pay  the  costs.  It  enacts, 
that,  '^  in  addition  to  the  said  purchase-money,  compen- 
sation, or  satisfaction,  and  before  the  promoters  of  the 
undertaking  shall  become  absolutely  entitled  to  any 
such  estate,  interest,  or  charge,  or  to  have  the  same 
merged  or  extinguished  for  their  benefit,  they  shaU, 
when  the  right  of  any  such  estate,  interest,  or  charge, 
shall  have  been  disputed  by  the  company,  and  deter- 
mined in  favour  of  the  party  claiming  the  same,  pay 
the  full  costs  and  expenses  of  any  proceedings  at  law  or 
in  equity  for  the  determination  or  recovery  of  the  same 
to  the  parties  with  whom  any  such  litigation  in  respect 
thereof  shall  lia^e  taken  place,  and  such  costs  and 
expenses  shall,  in  case  the  same  shall  be  disputed,  be 
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settled  by  the  proper  officer  of  the  court  in  which  such        1852. 
litigation  took  place/'     The  three  years  within  which  Doe 

the  corporation  were  impowered  to  take  land  compul-         hydb 
sorily,  having  elapsed^  they  must  rest  upon  the  124th  ?• 

section  of  the  act^  which  gives  them  six  months  within  &c  op 
which  to  pcrfectt  heir  right,  pay  the  money,  and  exe- 
cutea  deed-poll.  All  the  other  matters  are  disposed 
of  by  this  view  of  the  case.  The  rule,  therefore,  will 
be  absolute  in  the  modified  manner  I  before  sug- 
gested. 

Cresswell,  J.  I  am  of  the  same  opinion.  There 
is  no  great  difficulty  in  the  construction  of  the  act  when 
the  facts  are  once  ascertained. 

The  rest  of  the  court  concurring. 

Rule  absolute, — ''that  the  writ  of  habere  facias 
possessionem,  and  all  proceedings  on  the  judg- 
ment, be  respectively  stayed;  the  defendants 
undertaking  to  pay  to  the  lessor  of  the  plain- 
tiflT,  or  to  his  attorney,  his  full  costs  and  ex- 
penses  of  the  action,  together  with  his  costs  of 
and  occasioned  by  this  application.^ 


99 


Upon  the  taxation  of  the  costs  under  this  rule,  the  Costs, 
master  construed  the  126th  section  of  the  8  &  9  Vict, 
c.  18,  to  mean, by  "the  full  costs  and  expenses"  of  the 
proceedings,  liberal  costs  as  between  party  and  party, 
and  not  costs  as  between  attorney  and  client. 

Welsby,  for  the  lessor  of  the  plaintifi^,  moved  for  a 
review  of  the  taxation.  He  submitted  that  the  object 
of  the  rule  was  to  give  the  lessor  of  the  plaintiff^  such 
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1852.  costs  as  the  126th  section  contemplates,  and  that  that 

Doe  section  contemplates  that  they  shall  be  such  as  to  be  a 

j^YDB  ^^  ^^^  complete  indemnity  to  the  party  for  all  that  he 

»•  may  have  reasonably  expended  in  the  litigation, — ^to 

&e.  ov  place  the  party  in  the  position  he  would  have  been  in 

^'^^*®^"^"*'  but  for  the  unlawful  acts  of  the  corporation. 


The  rule  was  granted,  and  afterwards  made  absolute 
without  any  opposition. 

Rule  accordingly. 


April  28. 


Beavan  V,  Walker. 


A  final  order  AN  action  upon  the  case  was  brought  against  the  de- 
tuteTs  &  6  fendant  for  a  false  and  fraudulent  representation  made 
^*?*7\^«  Vu^  ^y  ^^°^  upon  a  sale  to  the  plaintilBF  of  a  shop  and  the 
c  96,  is  no  pro-  goodwiU  of  a  business,  and  a  verdict  was  given  on  the 
an  eMcu^n*  ^^^  ^^  December,  1851,  for  the  plaintiff,  damages  30/. 
on  a  judgment    i^  Qj^     Qn  the  12th  of  December,  the  plaintiff 's  attor- 

in  an  action  of  ... 

tort  signed  ney  delivered  his  bill  of  costs  to  the  defendant.  On  the 
verdicTobtain-  17th,  the  defendant  petitioned  the  court  of  bankruptcy 
ed  before  the     fo^  protection  under  the  5  &  6  Vict.  c.  116,  and  7  &  8 

making  of  such  ^  ' 

final  order.         Vict.  c.  90,  and  obtained  a  final  order  for  his  discharge 

on  the  30th  of  January,  1852.  Judgment  was  signed 
in  the  action  on  the  5th  of  April,  1852,  and  the  defend- 
ant was  taken  in  execution. 


Hawkins,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  for  his  discharge  from  custody,  on  the  ground 
that  the  final  order  released  him  from  the  claim.  He 
referred  to  Sharpe  v.  Iffgrave,  3  B.  &  P.  394,  and  Berry 
V.  Irwin,  ante.  Vol.  VIII,  p.  532. 
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Petersdorff  now  shewed  cause.  The  question  turns  1852. 
upon  the  construction  of  the  5  &  6  Vict.  c.  116,  and  7  beavan 
&  8  Vict.  c.  96.  The  former  statute  clearly  extends  only  „,  ^' 
to  cases  where  the  relation  of  debtor  and  creditor  sub- 
sists between  the  parties.  The  first  section  recites  that 
*'  it  is  expedient  to  protect  from  all  process  against  the 
person  such  persons  as  have  become  indebted  if  i^ont 
any  fraud,  or  gross  or  culpable  negligence/*  &c.,  and 
enacts  that  any  person  not  being  a  trader,  or,  being  a 
trader,  owing  less  than  300/.,  on  giving  certain  notices, 
may  present  a  petition  to  the  court  of  bankruptcy,  stat- 
ing the  debts  owing  to  and  by  him.  The  4th  section 
enacts  that  the  commissioner  may,  if  satisfied  that  the 
debts  of  the  petitioner  were  not  contracted  by  fraud  or 
breach  of  trust,  &c.,  make  a  final  order,  which  is  to  be 
"  for  the  protection  of  the  person  of  the  petitioner  from 
all  process,  and  for  the  vesting  of  his  estate  and  effects 
in  the  official  assignee,'*  &c.  And  section  10  enacts, 
^'  that,  if  any  suit  or  action  is  brought  against  any  peti- 
tioner for  or  in  respect  of  any  debt  contracted  before  the 
date  of  filing  his  petition,  it  shall  be  a  sufficient  plea  in 
bar  of  the  said  suit  or  action,  that  such  petition  was  duly 
presented,  and  a  final  order  for  protection  and  distribu- 
tion made  by  a  commissioner  duly  authorized,  whereof 
the  production  of  the  order  signed  by  the  commissioner, 
with  proof  of  his  handwriting,8hall  be  sufficient  evidence.** 
The  7  &  8  Vict.  c.  96,  which  was  passed  to  amend 
that  act,  in  s.  3,  requires  a  certain  notice  to  be  given 
to  creditors  "  whose  debts  respectively  shall  amount  to 
5/.**  The  6th  section  enacts,  "that  any  prisoner  in 
execution  upon  any  judgment  obtained  in  any  action  for 
the  recovery  of  any  debt,  either  not  being  a  trader  within 
the  meaning  of  the  statutes  relating  to  bankrupts,  or, 
being  a  trader  within  the  meaning  of  the  said  statutes, 
owing  debts  amounting  on  the  whole  to  less  than  300/., 
may  be  a  petitioner  for  protection  from  process ;   and 
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1862.  every  such  prisoner  to  whom  an  interim  order  for  pro- 
Beayan  tection  shall  have  been  given,  shall  not  only  be  pro- 
Walkeb  tected  from  process  as  provided  by  the  said  recited  act, 
bat  also  from  being  detained  in  prison  in  execution  upon 
any  judgment  obtained  in  any  action  for  the  recovery  of 
any  debt  mentioned  in  his  schedule/'  &c.  The  22nd 
section  enacts  '^  that  the  final  order  to  be  made  under  the 
provisions  of  the  said  act,  as  amended  by  this  act,  shall 
protect  the  person  of  the  petitioner  from  being  taken  or 
detained  under  any  process  whatever,  in  the  cases  herein- 
after mentioned,  that  is  to  say,  from  all  process  in  respect 
of  the  several  debts  and  sums  of  money  due,  or  claimed 
to  be  due,  at  the  time  of  filing  the  petition,  from  such 
petitioner,  to  the  several  persons  named  in  his  schedule 
as  creditors,  or  as  claiming  to  be  creditors,  for  the  same 
respectively,  or  for  which  such  persons  shall  have  given 
credit  to  such  petitioner  before  the  time  of  filing  such 
petition,  and  which  were  not  then  payable,  or  in  respect 
of  the  claims  of  any  other  persons  not  known  to  such 
petitioner  at  the  time  of  making  the  final  order,  who< 
may  be  indorsees  or  holders  of  any  negotiable  securities 
set  forth  in  such  schedule :  Provided  always,  that  every 
such  final  order  may  be  made  without  specifying  therein 
any  such  debt  or  debts,  or  sum  or  sums  of  money  or 
claims  as  aforesaid,  or  naming  therein  any  such  creditor 
or  creditors  as  aforesaid/'  That  section  evidently  points  to 
debts,  or  something  which  must  end  in  a  debt,  oris  sus- 
ceptible of  calculation.  The  24th  section,  like  the  4th 
section  of  the  former  act,  enables  the  commissioner  to 
make  a  final  order  for  protection,  if  satisfied  that  the 
debts  have  been  contracted  without  fraud,  &c.  The 
26th  section,  which  will  probably  be  relied  on  by  the 
other  side,  enacts  ^'  that  the  final  order  for  protection 
from  process  shaU  and  may  extend  to  all  process  issuing 
from  any  court  for  any  contempt,  ecclesiastical  or  civil, 
for  non-payment  of  money  or  of  costs  or  expenses  in 


V. 

Walksb. 
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any  such  court ;  and  that,  in  such  case^  such  final  order  1852. 
shall  be  deemed  to  extend  also  to  all  costs  incurred  by  Beatan 
such  creditor  before  the  filing  of  the  petitioner's  sche- 
dule in  any  action  or  suit  brought  by  such  creditor 
against  the  petitioner  for  the  recovery  of  the  same ;  and 
that  all  persons  as  to  whose  demands  for  any  such  costs^ 
money^  or  expenses  as  aforesaid^  the  final  order  obtained 
by  the  petitioner  shall  be  adjudged  to  extend^  shall  be 
deemed  and  taken  to  be  creditors  of  such  petitioner  in 
respect  thereof,  and  entitled  to  the  benefit  of  all  the  pro- 
visions made  for  creditors  by  the  said  recited  act  (5  &  6 
Vict.  c.  116)  or  by  this  act;  subject,  nevertheless,  to 
such  ascertaining  of  the  amount  of  the  said  demands  as 
may  be  had  by  taxation  or  otherwise,  and  to  such  exa- 
mination thereof  as  is  herein  provided  in  respect  of  all 
claims  to  a  dividend  of  such  petitioner's  estate  and 
eflFects.''  The  35th  section  of  the  1  &  2  Vict.  c.  110, 
shews  the  marked  distinction  intended  by  the  legislature 
to  be  made  between  the  powers  given  to  the  commis- 
sioners under  the  insolvent  acts,  and  those  given  under 
these  protection  statutes :  it  enacts  "  that  it  shall  be 
lawfiil  for  any  person  who  shall  be  in  actual  custody 
within  the  walls  of  any  prison,  upon  any  process  whatso- 
ever, for  or  by  reason  of  any  debt,  damages,  costs,  sum 
or  sums  of  money,  or  for  or  by  reason  of  any  contempt 
of  any  court  whatsoever  for  non-payment  of  any  sum  or 
sums  of  money,  or  of  costs,  taxed  or  untaxed,  either  or- 
dered to  be  paid,  or  to  the  payment  of  which  such  per- 
son would  be  liable  in  purging  such  contempt,  or  in  any 
manner  in  consequence  or  by  reason  of  such  contempt,'' 
to  petition  the  court  for  relief:  and  ss.  75,  79,  and  80, 
shew  that  the  discharge  is  equally  extensive.  Under  the 
bankrupt  acts,  a  verdict  was  not  in  general  proveable, 
though  the  commissioner  in  his  discretion  might  allow 
it  to  be  proved,  if  the  creditor  so  elected:  t\it  judgmetU 
was  treated  as  the  debt :    see  Ex  parte  Todd,  3  WUs. 
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1852.        270 ;    Ex  parte  Charles,  14  East,  197,  16  Ves.  256 ; 
BixTAN       J5«**  V-  Gilbert,  2  M.  &  Selw.  70,  2  Rose,  B.  C.  157. 


V, 

Walkxb. 


Hawkins,  in  support  of  his  rule.  The  final  order  ob- 
tained by  the  defendant  clearly  protects  him  from  cM 
process  against  his  person ;  that  is,  from  all  civil  pro- 
cess. This  question  underwent  discussion  in  ITiomas  r. 
Hudson,  16  M.  &  W.  885.  There,  the  plaintiff  haying 
obtained  judgment  against  one  Foulkes  in  an  action  of 
assault  and  false  imprisonment,  sued  out  thereon  a  ca. 
sa.,  on  which  Foulkes  was  taken,  and  committed  to  the 
Queen's  prison :  Foulkes  afterwards  petitioned  the  court 
of  bankruptcy  for  his  discharge  under  5  &  6  Vict.  c.  116, 
and  7  &  8  Vict.  c.  96,  and,  having  obtained  from  the  com- 
missioner an  order  for  his  discharge,  was,  in  obedience 
thereto,  discharged  by  the  keeper  of  the  Queen's  prison 
accordingly.  The  plaintiff  having  brought  an  action 
against  the  keeper  for  an  escape, — ^it  was  held  in  the  Ex- 
chequer Chamber,  in  affirmance  of  the  judgment  of  the 
court  of  Exchequer, — 14  M.  &  W.  353, — that,  whether 
this  was  or  was  not  a  debt  from  which  the  commissioner 
had  power  to  discharge  the  prisoner,  the  defendant  was 
protected,  being  bound  to  obey  the  order  of  the  commis- 
sioner, who  was  acting  judicially  in  a  matter  over  which 
he  had  jurisdiction.  If  this  was  not  a  "  debt  due,"  it 
was,  at  all  events,  a  '^  debt  claimed  to  be  due,''  for,  the 
attorney  for  the  plaintiff  had  delivered  his  bill  of  costs 
to  the  defendant.  [Jervis,  C.  J.  Suppose  the  plaintiff 
had  delivered  a  particular  of  claim, — would  that  bind 
him  ?]  It  is  not  the  taxation  of  the  costs  that  constitutes 
them  a  debt :  Hurst  v.  Mead,  5  T.  R.  365.  [CressweU,  J. 
It  is  the  judgment  that  is  the  debt.]  The  26th  section  of 
the  7  &  8  Vict.  c.  96,  speaks  of  "  damages."  [Williams, 
J.  That  is  merely  to  distinguish  between  debts  pro- 
perly so  caUed,  and  things  which  sound  in  damages. 
Jervis,  C.  J.     I  thiuk  the  26th  section  shews  oonclu- 
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sively  that  the  statutes  do  not  apply  to  this  case.]     It        1852. 
must  be  conceded  that  this  was  not  strictly  a  debt  until       Bbayav 
judgment  signed.     But,  inasmuch  as  a  bill  of  costs  had      walkbb 
been  delivered,  and  the  plaintiff  had  the  power  at  any 
moment  to  turn  it  into  a  debt,  the  question  is,  whether 
he  ought  not  to  be  held  to  have  so  elected  as  to  entitie 
the  defendant  to  insert  the  claim  in  his  schedule.  [Cress- 
well,  J.     Suppose  a  verdict  obtained  against  the  defend- 
ant in  an  action  for  breach  of  promise  of  marriage,  se- 
duction, or  any  of  the  other  offences  mentioned  in  the 
24th  section  of  the  7  &  8  Vict.  c.  96,  could  the  commis- 
sioner make  a  final  order  to  protect  him  against  that 
verdict?]     The  language  of  that  section  would  seem  to 
apply  only  to  Judgments. 

Jebvis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  The  question  turns  upon  the  construction 
of  two  statutes, — ^the  5  &  6  Vict.  c.  116,  and  the  7  &  8 
Vict.  c.  96.  With  regard  to  the  former  of  these  sta- 
tutes, the  words  seem  to  me  to  shew  plainly  that  it  was 
intended  to  apply  to  debts,  and  to  debts  only.  Indeed, 
the  only  argument  urged  by  Mr.  Hawkins  upon  that 
statute,  is  founded  upon  the  4th  section,  which  says 
that  ^'  the  order  shall  be  called  a  final  order,  and  shall 
be  for  the  protection  of  the  person  of  the  petitioner  from 
all  process,  and  for  the  vesting  of  his  estate  and  effects  in 
the  official  assignee.^^  It  is  manifest  that  that  section 
was  not  meant  to  have  so  extensive  a  meaning  as  that 
suggested ;  but  that  it  was  intended  that  the  final  order 
should  protect  the  party  from  all  process  which  shall 
have  reference  to  the  subject-matters  which  could  under 
the  statute  come  before  the  commissioner  for  adjudica- 
tion. The  7  &  8  Vict.  c.  96,  so  far  as  regards  the  juris- 
diction, seems  to  me  to  come  to  the  same  result.  But 
it  is  said,  that,  as  the  final  order  section  of  that  statute, 
s.  22,  contains  larger  words,  it  must  have  been  intended 
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1852.        to  liave  a  lai^r  operation  than  the  former  statute  in  this 
Beatak       respect.     By  that  section,  the  final  order  is  to  protect 
^'  the  person  of  the  petitioner  "  from  all  process  in  respect 

of  the  several  debts  and  sums  of  money  due,  or  claimed 
to  be  due,  at  the  time  of  filing  the  petition,  from  such 
petitioner,  to  the  several  persons  named  in  his  schedule 
as  creditors,  or  as  claiminff  to  be  creditors^  for  the  same 
respectively,  or  for  which  such  persons  shall  have  giv^i 
credit  to  such  petitioner  before  the  time  of  filing  such 
petitkm,  and  which  were  not  then  payable,  or  in  respect 
of  the  claims  of  any  other  persons  not  known  to  such 
petitioner  at  the  time  of  making  the  final  order,  who 
may  be  indorsees  or  holders  of  any  negotiable  securities 
set  forth  in  such  schedule.'^  This  clearly  was  not  a 
debt.  But  it  is  said  that  it  was  ^'  a  sum  of  money  due 
or  claimed  to  be  due.''  So  it  was,  but  not  due  or 
claimed  to  be  due  to  the  plaintiff  as  a  creditor.  No 
credit  was  ever  given  to  the  defendant  either  for  the 
judgment  or  the  costs.  The  22nd  section  was,  I  appre- 
hend, only  intended  to  apply  to  debts  or  to  mercantile 
claims  not  finally  adjusted  and  ascertained  between  the 
parties,  and  not  to  cases  like  the  present.  If  it  were 
held  to  apply  to  a  case  of  this  sort,  this  manifest  absurd- 
ity would  follow, — as  was  pointed  out  by  my  Brother 
Cresswell  in  the  course  of  the  argument, — ^viz.  that  the 
insolvent  would  be  protected  by  the  final  order  {ram  a 
verdict  in  an  action  for  breach  of  promise  of  marriage, 
seduction,  &c.,  but  that  the  final  order  would  be  no  pro- 
tection from  a  judgment,  although  the  verdict  does  not 
become  a  debt  until  perfected  by  judgment.  This  rule 
being  an  experiment,  must  be  discharged  with  costs. 

The  rest  of  the  court  concurring, 

Rule  discharged,  with  costs. 
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1852. 


Smith  v.  Winter. 

UEBT,  for  work  and  labour  and  materials^  and  for 
money  found  due  upon  an  account  stated. 

Pleas, — first,  except  as  to  4/.,  never  indebted, — se- 
condly, except  as  to  the  same  sum,  payment, — thirdly, 
except  as  to  the  same  sum,  a  set-off  for  work  and  labour 
&c., — fourthly,  as  to  4/.,  payment  into  court. 

Replication  to  the  third  plea,  except  as  to  4/.,  the 
statute  of  limitations :  rejoinder  thereto,  merchants' 
accounts. 

The  following  particulars  of  demand  were  deli- 
vered : — 

''This  action  is  brought  to  recover  the  sum  of  23/.  6*. 
4J.,  due  as  follows : — 

'>1847,  June  28.    To  balance  of  account 
from  March  25th,  1847      .         .  .     7     7  10 

«  204  21ft.  2i  X  9,  16  20ft.  2i  x  9,  from 
Commercial  Docks  .         .         .  1  15     0 

'•  13  weeks'  standing  for  two  carts  and 
two  carriages  from   March  25th  to   June 

24th,  1847 3    5    0 

Aug.  12.  To  hire  of  cart  ^  day  .         0     16 

„  „    1  day     .         .026 


« 


May  4. 

On  a  settle- 
ment  of  ac- 
coonts  between 
the  plaintiff 
and  defendant, 
the  pliuntiff 
was  found  to 
have  been  over- 
paid by  1^.  11#. 
6(1.,  which  sum 
(as  the  lory 
fonnd)  it  was 
agreed  should 
go  to  the  de- 
^dant's  credit 
in  their  fiitnre 
dealings.    This 
claim,  however, 
was  barred  by 
the  statute  of 
limitations.  The 
plaintiff  after- 
wards did  work 
for  the  defend- 
ant to  the 
amount  of  hi, 
6«.  6<{.,  and 
brought  an  ac- 
tion to  recover 
that  sum.    The 
defendant  paid 
4/.  into  court : 
—Held,  that 
he  had  agood 
answer  to  the 
balance  of  11. 
6#.  6c{.  under 
never  indebted. 


t€ 


14. 


9i 


„    1  day 


0    2    6 


"212   weeks^  standing  for  cart,  from 
June  24th,  1847,  to  July  22,  1851  .  10  12     0 


£23     6    4 


V 


The  following  amended  particulars  of  the  item  of  71. 
7b,  lOrf.,  were  afterwards  delivered :— 
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1852.        "  ^^*^  May,  1847.    To  amount  agreed  by 
the  defendant  to  be  due  at  this  time  to  the 

plaintiff 25     8    6 

"  By  bill  from  the  defendant  on  one  W. 
Dockrell,  payable  at  four  months  after  date, 
for  the  sum  of 18    0     7 


Smith 

V, 
WlNTEE. 


"  To  balance  agreed  to  be  due  by  the  de- 
fendant to  the  plaintiff  at  this  date     .         .£7     7  l(y' 


The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit- 
tings in  Middlesex  after  last  Hilary  Term.  The  facts 
which  appeared  in  evidence  were  as  follows : — 

In  May,  1847,  there  having  been  mutual  dealings 
between  the  plaintiff  and  defendant,  they  settled  ac- 
counts together,  when  it  was  agreed  that  the  defendant 
had  overpaid  the  plaintiff  to  the  extent  of  1/.  11^.  5d,, 
which  sum  (as  the  jury  found)  it  was  agreed  was  to  be 
placed  to  the  defendant's  credit  in  their  future  dealings. 
This  balance  was  arrived  at  thus : — The  plaintiff's  de- 
mand against  the  defendant  was  25/.  Ss.  5d. ;  and  the 
defendant  had  paid  by  bill  18/.  0^.  7d.,  and  had  done 
work  for  the  plaintiff  to  the  amount  of  8/.  19^.  Sd.  more. 
Subsequently,  the  plaintiff  did  work  for  the  defendant  to 
the  amount  of  5/.  6s,  6c/.,  which  was  the  sum  ultimately 
sought  to  be  recovered  in  this  action. 

For  the  plaintiff  it  was  insisted  that  the  transaction  as 
to  the  1/.  11^.  6d.  was  not  admissible  under  the  plea  of 
payment,  and  that  the  set-off  was  barred  by  the  statute 
of  limitations. 

On  the  part  of  the  defendant,  it  was  submitted  that 
he  had  a  good  defence  to  the  action  to  the  extent  of  1/. 
lis,  5rf.  either  under  the  plea  of  payment  or  set-off,  and 
consequently  that  the  4/.  paid  into  court  covered  the 
plaintiff's  claim ;  and  the  cases  of  Inglis  v.  Haigh,  8  M. 
&  W.  769,    and   Cottam  v.  Partridge,  4  M.  &  G.  271, 
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4  Scott,  N.  R,  819  (a),  were  relied  on  as  an  answer  to        1852. 
the  replication  to  the  third  plea.  smith 

A  verdict  was  found  for  the  defendant  upon  all  the      wiwtbb. 
issues,  with  leave  to  the  plaintiff  to  move  to  enter  a  ver- 
dict for  him  on  the  third  issue,  for  1/.  68,  6d, 

A  rule  nisi  having  been  obtained  accordingly^ 

ByleSj  Serjt.,  and  /.  Brown,  shewed  cause.  The  set- 
off, no  doubt,  is  barred  by  the  statute  of  limitations,  the 
transactions  between  the  parties  not  being  within  the 
exception  as  to  merchants^  accounts.  It  may  be  con- 
ceded also  that  the  1/.  11^.  5d.  could  not  be  made  avail- 
able for  the  defendant  under  the  plea  of  payment :  but 
there  was  ample  evidence  of  an  agreement  that  that  sum 
should  be  set  against  any  future  claim  which  the  plain- 
tiff might  have  against  the  defendant ;  and  therefore  it 
afforded  a  defence  pro  tanto  under  not  guilty.  In  BtiS" 
seyy,  Bamett,  9  M.  &  W.  312,  itwas  held,  that,  where 
goods  are  sold  for  ready  money^  and  payment  is  made 
accordingly,  no  debt  arises,  and  such  payment  is  there- 
fore provable  under  the  general  issue.  [Williams,  J. 
That  case  went  to  the  very  verge  of  the  law.]  It  has 
good  sense  in  its  favour ;  for,  if  there  is  no  interval  of 
time  between  the  delivery  of  goods  and  the  payment  of 
the  price,  the  buyer  never  becomes  indebted  to  the  sel- 
ler. Bu^sey  v.  Bamett  has  never  been  over-ruled, 
though  Patteson,  J.,  doubted  the  propriety  of  the  deci- 
sion, in  lAttlechUd  v.  Banks,  7  Q.  B.  789.  In  Wilson  v. 
Story,  4i  Jurist,  463,  it  was  held,  that,  in  assumpsit  by 
brewers  for  beer  sold  to  the  defendant,  who  was  in  their 
employment,  the  defendant  might  shew,  under  the  general 

(a)  An  open  account  between  does  not  constitnte    such   an 

two  tradesmen,  for  goods  sold  **  account  as  concerns  the  trade 

by  each  to  the  other,  without  of  merchandise  between  mer- 

any  agreement  that  the  goods  chant  and   merchant,"  within 

delivered  on  the  one  side  shall  the  exception  of  the  statute  of 

be  considered  as  payment  for  limitations,  21  Jac.  1,  c.  16,  s.  3. 
those  delivered  on  the  other, 


V. 
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1852.        issue^  that  the  beer  was  supplied  in  part  payment  of  his 
Smith        wages.  In  Cleworth  v.  Pickford,  7  M.  &  W.  314,  to  inde- 
bitatus assumpsit  for  work  and  labour,  and  for  services  in 
navigating  certain  barges  for  the  defendants, — the  latter 
pleaded,  that  the  claim  was  for  wages  due  for  services 
performed  by  the  plaintiff  as  master  of  a  boat  used  by 
the   defendants  for  the  carriage  of  goods,  they  being 
common  carriers,  and  that  the  plaintiff  was  hired  by 
them  under  an  agreement  that,  as  master  of  the  said 
boat,  he  was  to  be  responsible  for  the  safety  and  due 
delivery  of  all  goods  taken  on  board  by  him,  and  was  to 
be  chargeable  for  all  pilferages  of,  or  damages  or  losses 
to,  any  goods  under  his  charge,  and  that  the  amount 
thereof  should  be  deducted  from  his  wages,  and  might 
be  pleaded  or  set  off  accordingly :  the  plea  then  averred 
the  deUvery  of  a  pipe  of  wine  to  the  plaintiff  on  board 
the  boat,  and  that,  whilst  it  was  so  in  the  plaintiff's 
chaise,  the  wine  was  pilfered,  and  water  substituted  in 
lieu  thereof,  whereby  the  pipe  of  wine  was  greatly  da- 
maged, for  which  damage  the  defendants  were  liable, 
and  which    damage  amounted  to  a  certain  sum,  &c., 
which  far  exceeded  the  amount  of  the  causes  of  action  in 
the  declaration  mentioned;  the  defendants  then  claimed 
to  set  off  the  loss  they  had  thereby  sustained  against  the 
plaintiff  *s  demand ;  and  an  opinion  was  intimated  by 
the  court  that  the  plea  amounted  to  the  general  issue. 
So,  in  Bamford  v.  Harris,    1  Stark.  N.  P.  C.  343, 
where,  by  the  custom  of  the  hat-trade,  the  amount  of 
the  injury  sustained  by  the  hats  in  the  process  of  dyeing 
is  always  to  be  deducted  from  the  charge  for  dyeing,  it 
was  held  that  the  defendant  is  entitled  to  such  deduc- 
tions, in  an  action  brought  by  the  dyer,  without  giving 
any  notice  of  set-off,  and  although  there  has  not  been 
any  previous  adjustment  of  the  amount  of  the  damage. 
In  Chitty  on  Pleading,  7th  edit.,  p.  357,  it  is  said :  '^  In 
genera],  these  (the  common)  counts  cannot  be  supported. 
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where  the  plaintiff  was  to  be  paid  for  his  goods^  not  in  1852. 
money,  but  by  the  delivery  of  other  goods, — Barbe  v.  smith 
Parker,  1  H.  Blac.  283 ;  Talver  v.  West,  Holt,  N.  P,  ^  «'• 
C.  178;  Ready.  Hutchinson,  3  Campb.  352:  see  also 
Collingboume  v.  Mantell,  5  M.  &  W.  289.  But,  if  the 
contract  be  for  payment  partly  in  money  and  partly  in 
goods,  and  the  latter  are  delivered,  and  the  plaintiff  seek 
to  recover  the  money  only,  he  may  declare  on  the  com- 
mon counts  for  goods  sold,^' — Sheldon  v.  Cox,  3  B.  &  C. 
420,  5  D.  &  R.  277;  Bull  v.  Parker,  2  Dowl.  N.  S.  345. 
Applying  that  doctrine  to  the  present  case,  the  plaintiff 
can  only  recover  under  the  common  count  the  balance 
due  to  him  after  deducting  the  1/.  11^.  ^d.  which  he 
was  overpaid  on  the  settlement  of  the  account  in  May^ 
1847,  and  as  to  which  there  was  evidence  of  a  special 
agreement;  and  the  payment  into  coiurt  covers  that  ba- 
lance. 

Miller,  Serjt.,  in  support  of  his  rule.  It  is  now  con- 
ceded that  the  pleas  of  payment  and  set-off  cannot  avail 
the  defendant.  Payment,  whether  it  be  pre-payment  or 
a  payment  after  a  debt  due,  can  only  be  made  available 
under  a  plea  of  payment.  In  Sinclair  v.  Baggaley,  4 
M.  &  W.  312,  a  written  paper  containing  a  statement  of 
mutual  accounts  between  a  creditor  and  a  bankrupt  by 
whom  it  was  signed,  and  bearing  date  previously  to  the 
bankruptcy,  shewing  a  balance  due  to  the  creditor,  was 
held  to  be  evidence  of  payment,  and  not  of  set-off,  and 
admissible  only  under  a  plea  properly  firamed.  The 
question  whether  the  1/.  11^.  hd.  was  agreed  to  be  taken 
as  a  pre-payment,  was  not  left  to  the  jury. 

Jeevis,  C.  J.  I  am  of  opinion  that  this  rule  must  be 
discharged.  It  caUs  upon  the  defendant  to  shew  cause 
why  a  verdict  should  not  be  entered  for  the  plaintiff  for 
1/.  6«.  &d.     To  see  whether  or  not  the  plaintiff  is  enti- 
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1852.        tied  to  this^  we  must  look  at  the  record^  and  at  the  find- 
gjjj^        ing  of  the  jury.      The  result  of  the  admissioiis  made  on 
^'  the  argument  may  shew  that  the  plaintiff  was  entitled  to 

have  a  verdict  found  for  him  on  the  plea  of  set-off, — the 
statute  of  limitations  being  an  answer  as  to  that,  and 
not  being  displaced  by  the  replication,  these  not  being 
merchants^  accounts.  My  Brother  Byles  was  bound  to 
admit  ako  that  the  facts  given  in  evidence  as  to  the 
balance  of  1/.  lis.  5d.,  were  not  available  under  the 
plea  of  payment.  The  only  question  is,  whether  the  de- 
fendant established  a  good  defence  under  the  plea  of 
never  indebted.  The  finding  of  the  jury  amounts  to 
this, — that,  in  May,  1847,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  that,  to  the  extent  of  the 
balance  then  ascertained  to  be  due  to  the  latter,  of  1/. 
lis.  bd.y  the  former  was  not  to  be  paid  for  work  there- 
after to  be  done  by  him  for  the  defendant.  The  plain- 
tiff cannot  under  the  common  count  enforce  payment 
for  that  work ;  and  therefore  the  defendant  had  a  good 
defence  as  to  that  under  the  general  issue.  The  rule 
must  be  discharged. 

Cresswell,  J.  I  am  of  the  same  opinion.  The  ori- 
ginal demand  of  the  plaintiff  may  be  taken  to  have  been 
5/.  6s.  6d.  The  defendant  has  paid  41.  into  court,  leav- 
ing a  balance  of  1/.  6s.  6d.  The  way  in  which  the 
defendant  meets  that,  is  this : — On  the  settlement  of  a 
former  account  between  the  parties,  there  was  a  balance 
in  the  defendant's  favour  of  1/.  11^.  5d.,  which  it  was 
agreed  should  be  settled  in  the  next  account, — ^that  is, 
that  the  1/.  11^,  6d,  should  be  treated  as  a  pre-payment 
to  that  extent.  This,  therefore,  was  an  answer  to  the 
plaintiff's  claim  beyond  the  sum  paid  into  court,  under 
never  indebted. 

The  rest  of  the  court  concurring, 

Rule  discharged. 
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Bell^  One  of  the  Public  Officers  of  The  National 
Provincial  Bank  of  England  v,  Fisk. 

May  1. 

X  HE  defendant^  who  had  kept  an  account  with  The  Upon  a  motion 
National  Provincial  Bank  of  England,  at  their  branch  ju<Wient  on 
bank  at  Ipswich,  on  the  4th  of  October,  1837,  executed  *?  °!?  warrant 

^  '  ^  '  '  of  attorney, 

to  John  Melville,  William   Henry  Sharpe    (since  de-  the  affidavit  is 
ceased),  and  James  Ruddell  Todd,  three  of  the  trustees  t^^i/the 
of  the  bank,  a  bond  bearing  date  on  that  day,  in  the  SJ^,X^^t^ 
penal  sum  of  1400/.,  with  a  condition  thereunder  written,  is  to  be  entered. 
whereby,  after  reciting  that  the  said  J.  Melville,  W.  H.  rantof  attor-  ' 
Sharpe,  and  J.  R.  Todd,  were  three  of  the  trustees  of  thJg^tf^^ 
the  society  or  co-partnership  called  the  National  Provin-  of  a  joint-stock 

banlc  to  secure 

cial   Bank   of  England,   and  that  the   defendant  had  a  debt  doe  to 
opened  an  account  with  the  said  society  or  co-partner-  |^p*^^j^.' 
ship  at  their  said  branch  at  Ipswich,  and  that  the  sum  ment  thereon 

,  ,         is  properly  cn- 

of  700/.  and  upwards  was  then  due  on  the  said  banking  tered  up  in  the 
account  from  the  defendant  to  the  said  society  or  co-  ?^^  ^^g^ 
partnership, — it  was  conditioned,  that,  if  the  defendant,  ^  *^«  *"^« 
his  heirs,  executors,  and  administrators,  should  and  did 
from  time  to  time  and  at  all  times  thereafter,  on 
demand  made  thereof  by  the  court  of  directors  of  the 
said  society  or  co-partnership,  or  by  the  manager  for 
the  time  being  of  the  said  branch  bank  of  the  said 
society  or  co-partnership  at  Ipswich  aforesaid,  or  any 
other  officer  or  clerk  of  the  said  society  or  copartner- 
ship thereunto  authorised,  well  and  truly  pay  or  cause 
to  be  paid  unto  the  said  society  or  co-partnership  the 
said  sum  of  700/.  so  then  due  from  the  defendant  to 
the  said  society  or  co-partnership  as  aforesaid,  and  all 
and  every  such  sum  and  sums  of  money  which  upon  any 
balance  of  accounts  between  the  said  society  or  co-part- 

K  k2 
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1852.  nership,  and  the  said  defendant,  his  executors  or  admin- 
ggj^j^  istrators,  should  from  time  to  time  become  and  be  due 
^'  and  owing  to  the  said  society  or  co-partnership  from  the 

defendant,  his  executors  or  administrators,  by  reason  or 
on  account  of  any  future  advances  and  otherwise,  as  in 
the  said  condition  more  particularly  mentioned,  together 
with  interest  at  5  per  cent,  per  annum  on  the  amount  of 
the  balance,  the  payment  of  which  should  for  the  time 
being  be  demanded,  so  nevertheless  that  all  moneys  to 
be  ultimately  recovered  on  the  said  bond,  and  intended 
to  be  secured  thereby,  should  be  and  was  thereby  limited 
not  to  exceed  the  sum  of  700/. 

The  defendant  also,  on  the  same  day,  executed  a  war- 
rant of  attorney  authorising  a  judgment  to  be  entered 
up  against  him  in  an  action  of  debt  upon  ''  the  said  bond 
or  obligation  so  made  and  entered  into  by  the  said  de- 
fendant to  the  said  John  Melville,  William  Henry  Sharpe, 
and  James  Ruddell  Todd,  three  of  the  trustees  of  the 
said  society  or  co-partnership,  or  the  survivors  or  survi- 
vor of  them,  their  or  his  executors  or  administrators,  in 
the  penal  sum  of  1400/.  aforesaid,^'  &c.,  with  a  defeasance 
thereon  indorsed,  "  whereby  it  was  declared  and  agreed 
that  the  judgment  intended  to  be  entered  up  under  the 
authority  of  the  said  warrant  of  attonrey,  should  extend 
and  enure  to  cover  any  sum  or  sums  of  money  which 
should  for  the  time  being  constitute  the  balance  due 
from  the  defendant  to  the  said  society  or  co-partnership, 
so  nevertheless  that  no  greater  sum  should  be  ultimately 
recovered  by  means  of  the  security  than  the  sum  of  700/., 
and  that  no  execution  should  be  issued  upon  or  by  virtue 
of  the  judgment  to  be  entered  up  on  the  authority  of  the 
said  warrant  of  attorney,  unless  default  should  be  made 
in  payment  of  such  balance  as  aforesaid  when  the  same 
should  be  demanded :  but,  in  case  such  default  should 
be  made,  such  execution  as  aforesaid  should  issue,  and 
that  witliout  suing  out  or  executing  any  writ  of  scire 
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facias^  or  doing  any  other  act  for  renewing  the  said  judg-  1852. 
ment^  notwithstanding  that  no  process  should  be  had  or  ^^ 
taken  thereon  for  a  year  previously  to  the  issuing  such  «• 

If  ISKa 

execution,  or  the  said  Robert  Fisk  should  be  then  dead." 
Upon  an  affidavit  stating  that  783/.  lls.Sd.  was  on 
the  15th  of  October  last  justly  due  and  owing  from  the 
said  Robert  Fisk  to  the  said  National  Provincial  Bank 
of  England^  upon  the  balance  of  his  banking  account 
with  the  company^  secured  to  the  extent  of  700/.  by  the 
said  bond  or  warrant  of  attorney,  and  still  remained 
due;  that  payment  of  the  amount^  with  interest^  had 
been  duly  demanded,  but  was  not  paid;  that  the  de- 
fendant was  alive  on  the  27th  of  January  then  instant ; 
that  the  warrant  of  attorney  was  duly  executed  by  the 
defendant ;  and  that  the  plaintiff  Robert  Bell  was  one 
of  the  duly  registered  public  officers  of  The  National  Pro- 
vincial Bank  of  England,  and  as  such  was  duly  impow- 
ered  to  sue  for  and  on  behalf  of  the  said  society  or  co- 
partnership, 

Byles,  Serjt.,  on  the  28th  of  January  last,  obtained  a 
rule  nisi  to  enter  up  judgment  against  the  defendant  on 
the  warrant  of  attorney. 

G.  Hayes,  for  the  defendant,  objected  that  the  affi- 
davit upon  which  the  rule  was  obtained  was  improperly 
intituled, — ''  Between  Robert  Bell,  one  of  the  registered 
pubUc  officers  for  the  time  being  of  and  for  certain  per- 
sons  united  in  co-partnership  for  the  purpose  of  carrying 
on,  and  carrying  on,  the  trade  and  business  of  bankers 
in  England,  in  and  by  the  name,  style,  firm,  and  title  of 
The  National  Provincial  Bank  of  England,  plaintiff, 
and  Robert  Fisk,  defendant," — there  being  no  such 
cause  in  court.  He  submitted  that  the  affidavit  should 
have  been  intituled  ^'  In  the  matter  of  so  and  so,"  like 
those  on  a  motion  for  a  certiorari^ — Ex  parte  Nohro, 
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1852.        1  B.  &  C.  267.     Ex  parte  Greffory,  8  B.  &  C.  409,  shews 
gjj^         that  that  is  the  proper  mode  of  intituling  affidavits  upon 
^'  a  motion  of  this  sort. 

FiSK. 

Jesvis,  C.  J.  When  you  obtain  leave,  the  writ  issues, 
and  all  is  done  uno  flatu.  Sowerby  v.  TFoodroff,  1  B.  & 
Aid.  567,  settles  the  point :  there,  the  affidavit  upon  a 
motion  like  this  was  held  to  be  properly  intituled  in  a 
cause, — "  for,''  said  the  court,  "  the  warrant  of  attorney 
must  be  taken  as  an  admission  of  a  suit  pending  in  the 
court,  on  which  judgment  is  to  be  entered  up.''  In 
Davis  V.  Stanbury,  3  Dowl.  P.  C.  440,  the  master  seems 
to  have  certified  the  practice  both  ways.  In  Tidd's 
Practice,  9th  edit.  553,  it  is  said  that  the  affidavit  may 
be  intituled  in  the  cause  in  which  judgment  is  entered 
up :  and  in  Archbold,  8th  edit.  870,  it  is  laid  down  that 
it  may  be  intituled  either  way. 

Hayes  then  proceeded  to  shew  cause.  The  defendant 
is  called  upon  to  shew  cause  why  judgment  should  not 
be  entered  up  against  him  in  an  action  at  the  suit  of 
*'  Bell ; "  whereas,  the  authority,  strictly  construed,  as  it 
must  be,  is,  to  enter  up  a  judgment  at  the  suit  of  "  Mel- 
ville, Sharpe,  and  Todd."  In  Archbold's  Practice,  8th 
edit.,  p.  868,  it  is  said :  "  The  judgment  must  be  entered 
up  in  the  name  of  the  party  as  authorised  by  the  war- 
rant. Where  a  warrant  in  ejectment  authorises  the 
lessor  of  the  plaintiff  to  enter  up  judgment,  it  must  be 
entered  up  in  the  name  of  the  nominal  plaintiff :  Doe  d. 
Routledge  v.  Stewart,  1  Dowl.  N.  S.  813.  K  the  war- 
rant authorises  a  judgment  at  the  suit  of  A.,  this  does 
not  authorise  one  at  the  suit  of  his  executors :  Short  v. 
Cofflin,  1  Anstr.  225.  So,  upon  a  Joint  warrant  given  by 
two,  without  words  of  severalty,  judgment  cannot,  in 
general,  be  entered  up  against  one,  even  after  the  death 
of  the  other :  Gee  v.  Lane,  15  East,  592 ;  Jordan  v.  Farr, 
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2  Ad.  &  E.  437, 4  N.  &  M.  847/'  [Jervis,  C.  J.  The  1852. 
affidavits  clearly  shew  that  this  is  an  action  brought  by  ^^ 
the  company  for  a  debt  due  to  the  company.     Is  there  *• 

any  di£ference  between  a  bond  and  a  covenant?  The 
statute  7  O.  4a,  c.  46,  does  not,  I  think,  authorise  the 
covenant  or  bond  to  be  entered  into  with  or  given  to  the 
public  officer.]  All  powers  of  this  sort  must  be  strictly 
pursued.  In  Everett  v.  Cooch,  7  Taunt.  1,  where  a 
turnpike-act  directed,  that,  if  any  person  had  cause  of 
action  against  the  trustees,  he  should  sue  the  treasurer, — 
it  was  held,  that  the  action  against  the  treasurer  was 
substituted  only  for  such  action  as  might  be  maintained 
against  the  whole  body  of  trustees,  and  that  an  action 
would  not  lie  against  him  for  the  act  of  five  trustees, 
though  they  formed  a  quorum.  In  Skinner  v.  Lambert, 
4  M.  &  G.  477, 5  Scott,  N.  R.  197,  the  enabling  words  of 
the  company's  act  of  parliament  were  much  larger  than 
those  of  the  banking  act ;  and  upon  that  the  court  mainly 
rely  in  their  judgment.  Upon  the  same  ground  Smith  v. 
Goldsworthy,  4  Q.  B.  430,  proceeded.  In  Steward  v. 
Greaves,  10  M.  &  W.  711,  it  was  held  that  a  creditor  of 
a  banking  co-partnership  established  and  carrying  on 
business  under  the  7  G.  4,  c.  46,  must  proceed  against 
the  public  officer,  under  s.  9.  But,  in  WiUs  v.  Suther" 
land,  4i  Exch.  211,  it  was  held  upon  a  statute  (4  &  5 
Vict.  c.  xciii)  the  words  of  which  are  the  same  as  those  of 
the  banking  act,  that  the  secretary  may  sue  for  breach  of 
a  covenant  with  certain  persons  as  trustees  for  the  com- 
pany, to  pay  calls.  The  latest  case  upon  the  subject  is  that 
of  Chapman  v.  Milvain,  5  Exch.  61,  where  it  was  held 
that  a  company  of  persons  established  for  the  purpose  of 
carrying  on  the  business  of  bankers  under  the  provisions 
of  7  G.  4,  c.  46,  in  an  action  against  a  shareholder  for  the 
recovery  of  a  debt,  or  for  enforcing  any  clidm  or  demand 
due  to  the  co-partnership,  are  bound  to  sue  in  the  name 
of  one  of  their  public  officers,  and  are  not  at  liberty  to 
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1852.  sue  in  the  names  of  the  covenantees  named  in  the  deed 
Bjjj^  of  co-partnership ;  the  words  of  the  9th  section  of  the 
^'  act,  "shall  and  may"  being  obKgatory,  and  not  merely 

permissive.  The  reasoning  of  the  court,  in  giving  judg- 
ment, does  not  apply  to  the  case  of  a  warrant  of  attor- 
ney :  and,  besides,  it  contains  a  qualification.  "  It  will 
be  said,"  observed  Parke^  B.  "  that  the  company,  if  this 
construction  is  to  prevail,  could  not  take  a  security  to  a 
trustee,  who  alone  could  have  the  legal  title  to  sue, — a 
right  which  every  individual  has ;  and  that  it  could  not 
have  been  the  intention  of  the  legislature  to  deprive 
companies  of  that  privilege.  We  are  not  prepared  to 
say  that  the  company  might  not  so  word  the  security  to 
their  trustees  as  to  avoid  that  inconvenience,  if  it  be  one, 
and  vest  the  sole  right  of  action  in  the  trustee ;  but,  on 
a  covenant  worded  as  this  is,  we  do  not  think  that  ob- 
ject, if  it  existed,  was  accomplished."  What  does  that 
mean  ?  [Jervis,  C.  J.  That  possibly  the  company  may 
say  that  the  action  shall  be  by  A.,  and  by  A.  only.] 
The  question  is,  whether  they  have  not  said  so  here. 
[Williams,  J.  I  have  no  doubt,  that,  if  this  banking 
company  had  asked  to  have  the  judgment  entered  up  on 
this  warrant  of  attorney  in  the  names  of  Melville,  Sharpe, 
and  Todd,  you  would  have  cited  Chapman  v.  Milvain  to 
shew  that  they  could  not  do  so.] 

Byles,  Serjt.,  contrk,  was  stopped  by  the  court. 

Jervis,  C.  J.  This  rule  must  be  made  absolute.  We 
are  clearly  bound  by  the  authority  of  the  two  cases  of 
Wills  V.  Sutherland  and  Chapman  v.  Milvain,  which  are 
expressly  in  point,  unless  a  distinction  can  be  made  be- 
tween a  covenant  and  a  warrant  of  attorney,  which  Mr. 
Hayes  has  hardly  ventured  to  press.  It  would  be  strange, 
indeed,  if  such  an  objection  could  prevail.  If  the  mo- 
tion had  been  in  the  other  form,  as  my  Brother  Williams 
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suggests^  there  can  be  but  little  doubt  that  those  cases        1852. 
would  have  been  cited  as  an  answer  to  it.  ^^^^ 

9, 

The  rest  of  the  court  concurring, 

Rule  absolute. 


Anderson  and  Others  v,  Hillies. 

Apra  28. 

UEBT,  for  money  had  and  received,  money  paid,  and  a  ship-broker 
money  found  due  upon  an  account  stated.     The  only  fr^^^mdera 
material  plea,  was,  never  indebted.  charterparty 

,  .  .    .  on  aoooant  of 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  the  owners, 
in  London  after  last  HUary  Term.     The  facts  were  as  Z^rf*hL 
follows :—  ^^TT!?*" 

on  behalf  of 

The  plaintiffs  were  ship  and  insurance-brokers  in  the  ship,  with 
London.  The  defendant  was  part-owner  of  a  ship  called  ^^i^o  ^^^s  also 
The  Elizabeth  Hastings,  in  the  years  1848  and  1849,  ^^^^^3^ 
his  co-owners  being  James  and  Thomas  Gait,  the  latter  offered  him  a 
of  whom  acted  as  master  as  well  as  managing  owner,  balance.  The 
The  plaintiffs  had  been  employed  by  Thomas  Gait,  in  ^^^^^ 
1848,  and  had  effected  a  charterparty  for  the  ship  for  a  it,  bnt  told  the 

-      _  broker  he  want- 

voyage  to  Buenos  Ayres  and  back  to  London,  as  brokers ;  ed  to  get  2502. 

and,  on  the  return  of  the  ship  in  July,  1849,  they  ac-  ^^J^aLg 
counted  with  Thomas  Gait  for  the  receipts  and  disburse-  "» New  Bruns- 

wick;  where- 

ments,  when  the  balance  due  to  the  owners  was  ascer-  upon  the  bro- 
tained  and  settled  at  268/.  5*.  llrf.,  for  which  sum  they  ^^*,^^ 
offered  to  give  Gait  a  cheque ;  but  Gait  declined  to  take  »  credit  for 

that  som  with 

it,  saying,  he  wished  to  remit  a  sum  of  250/.  to  one  John  the  British 
Hastings,  at  New  Brunswick ;  and  one  of  the  plaintiffs,  ^  ^^^^  ^^ " 
at  his  request,  went  with  him  to  the  British  North  NewBrans- 

^  ^  wick,  whence 

American  Bank,  and  there  opened  a  credit  in  Hastings's  a  bill  was 

drawn  npoQ 
the  broker  at  nxty  days'  sight,  which  was  afterwards  dnly  honoored : — Held,  that  this 
was  a  good  payment,  as  between  the  broker  and  the  captain's  co-owners. 
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name  for  that  sum.  The  bank  at  New  Brunswick  being 
advised  of  the  credit^  paid  John  Hastings  250/.^  for  which 
snm  he  on  the  15th  of  August^  drew  a  bill  in  their 
favour  upon  the  plaintiffs  in  London^  at  sixty-days'  sight. 
The  bill  was  sighted  on  the  4th  of  September^  1849^  and 
duly  paid  when  it  arrived  at  maturity. 

In  the  meantime^  the  plaintifis  had  obtained  another 
charter  for  the  Elizabeth  Hastings  for  a  voyage  to  Ja- 
maica and  back^  making  various  advances  to  the  captain 
for  disbursements;  and,  in  the  result,  after  the  comple- 
tion of  this  voyage,  there  was  a  balance  due  &om  the 
owners  to  the  plaintiffs,  of  163/.  10s.  8d.,  which  was  the 
amount  sought  to  be  recovered  in  this  action. 

Thomas  Gait  died  on  the  25th  of  October,  1849. 

On  the  part  of  the  defendant,  it  was  objected  that  the 
remittance  of  the  250/.  to  Hastings  ought  not  to  be 
allowed  in  the  account,  inasmuch  as  it  was  not  a  pay- 
ment iu  the  usual  course,  but  was  made  out  of  the  ordi- 
nary course,  and  at  a  time  when  the  plaintiffs  knew 
that  the  master  was  in  want  of  money  for  the  necessary 
disbursements  of  the  ship,  and  that,  in  truth,  it  was  a 
fraud  upon  the  co-owners. 

His  lordship  directed  a  verdict  for  the  plaintiffs,  for 
the  full  amount  claimed,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the  court  should 
be  of  opinion  that  the  250/.  ought  not  under  the  cir- 
cumstances to  be  allowed. 


Huffh  Hill,  accordingly  obtained  a  rule  nisi,  against 
which, 


Lush  now  shewed  cause.  The  payment  of  the  250/. 
was  clearly  a  valid  payment.  The  account  of  the  ship's 
receipts  and  disbursements  having  been  adjusted,  the 
brokers  offered  the  captain  a  cheque  for  the  balance. 
The  captain,  being  desirous  of  remitting  a  sum  of  250/. 
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to  Mr.  Hastings^  at  New  Brunswick,  declined  to  take  1852. 
the  cheque,  but  requested  the  plaintifiB  to  help  him  to  ahdeesoiT' 
get  the  250/.  remitted  to  Hastings,  which  they  accord- 
ingly did.  That  clearly  was  an  authorised  payment, 
within  all  the  authorities.  The  rule  is  laid  down  in 
Abbott  on  Shipping,  7th  edit.  419,  thus: — ''The  cases 
of  Tapley  v.  Martens^  8  T.  R.  451,  and  Marsh  v.  Pedder, 
4  Campb.  257,  in  which  the  master,  having  taken  a  bill 
of  exchange  for  the  freight,  sued,  after  its  dishonour, 
the  owner  of  the  goods,  must  not  be  understood  as 
trenching  upon  the  general  principle  established  in  several 
cases,  that,  if  a  creditor  entitled  to  immediate  payment, 
voluntarily,  and  for  his  own  convenience,  take  a  bill  of 
exchange  on  a  third  person  for  his  debt,  he  must  abide 
the  hazard  of  such  security :  Everett  v.  Collins,  2  Campb. 
515;  Smith  v.  Ferrand,  7  B.  &  C.  19,  9  D.  &  R.  808; 
Robinson  v.  Read,  9  B.  &  C.  449,  4  M.  &  R.  849.  In 
Tapley  v.  Martens,  where  the  bill  was  drawn  upon  the 
merchant,  but  not  accepted  by  him.  Lord  Kenyon 
seemed  disposed  to  concede,  that,  if  the  master  had  taken 
it  for  his  own  accommodation,  it  would  have  altered  the 
case.  In  Marsh  v.  Pedder,  Gibbs,  C.  J.,  expressly  says, 
'  If  the  party,  having  the  offer  of  cash,  merely  for  his 
own  accommodation  prefers  a  bill  of  exchange,  upon  that 
he  must  seek  his  remedy.  Here,  it  is  not  stated,  nor  is 
it  to  be  supposed,  that  any  offer  to  pay  the  whole  of  the 
freight  in  cash  was  ever  made  to  him :'  and  this  doctrine 
was  expressly  acted  upon  in  the  recent  case  of  Strong  v. 
Hart,  6  B.  &  C.  160,  9  D.  &  R.  189,  2  C.  &  P.  55.  The 
master  and  part-owner  of  the  ship  Atlantic,  having  car- 
ried a  cargo  fit)m  St.  John's,  Newfoundland,  to  Bilboa, 
and  delivered  it  there  to  the  consignees  under  a  bUl  of 
lading  making  the  cargo  deliverable  to  the  consignor  or  his 
assigns,  he  or  they  paying  freight  for  the  same,  took  a  bill 
for  the  freight  on  the  agent  of  the  consignees,  which  was 
dishonoured,  and  then  sued  the  consignor.     No  direct 
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1852.        evidence  was  given  to  show  whether  the  master  de- 
Andsbson      nianded  payment  in  cash^  and  took  the  bill  because  he 
could  not  obtain  such  payment^  or  preferred  taking  the 
bill  as  more  convenient.     Lord  Tenterden  told  the  jury, 
that^  if  they  thought  the  master  took  this  bill  voluntarily 
and  for  his  own  convenience^  without  insisting  upon  pay« 
ment  incash^  they  were  to  find  for  the  defendants ;  but,  if 
they  thought  the  master  took  the  bill  because  he  could  not 
obtain  payment  in  cash,  to  find  for  the  plaintiffs.     The 
court,  on  a  motion  for  a  new  trial,  approved  of  this 
direction.'^     Here,  Thomas  Gtdt,  the  person  to  whom 
the  payment  was  made,  was  the  managing  owner,  and 
the  person  to  whom  the  freight  was  payable  under  the 
charterparty.    He  unquestionably,  therefore,  had  autho- 
rity to  receive  it  in  any  way  he  thought  proper. 

Hugh  Hill,  in  support  of  his  rule.  This  was  not  a  due 
payment.  In  Story  on  Agency,  §  430,  it  is  said :  "  The 
modes  and  circumstances  under  which  payments  are 
made  to  an  agent,  may  have  a  material  bearing  on  the 
rights  of  the  principal.  If  the  payments  are  received  by 
the  agent  according  to  the  ordinary  course  of  business, 
or  even  if  they  are  made  out  of  the  ordinary  course  of 
business,  if  the  agent  alone  is  known,  or  is  supposed  to 
be  the  principal,  and  the  debtor  has  no  notice  of  any 
claim  by  the  real  principal,  the  latter  wiQ  be  bound 
thereby.  But,  if  the  transaction  is  on  behalf  of  a  known 
principal,  or  the  principal  is  afterwards  disclosed,  no  sub- 
sequent payment  but  such  as  is  strictly  authorised  by 
the  usual  course  of  business,  or  by  the  particular  usage 
of  trade,  or  by  the  express  or  implied  authority  of  the 
principal,  will  bind  him;  and,  if  made  otherwise,  the 
principal  may,  notwithstanding,  recQver  the  amount  from 
the  debtor."  And,  in  §  431,  it  is  said  :  '^  Secondly,  in 
relation  to  payments  made  by  agents  to  their  principals : 
In  these  cases,  any  mode  of  payment  by  the  agent,  ac- 
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oepted  and  received  as  such  by  the  other  contracting        1852. 
party  as  an  absolute  payment,  will  discharge  the  prin-      . 

cipal,  whether  he  be  known  or  unknown,  and  whether  it       ». 

be  in  the  usual  course  of  business  or  not.  Thus,  for 
example,  if  a  factor,  or  other  agent,  should  be  employed 
to  purchase  goods  for  his  principal,  or  should  be  intrusted 
with  money  to  be  paid  for  his  principal,  and  the  creditor 
or  seller  should  take  the  note  of  the  factor  or  agent, 
payable  at  a  future  day,  as  an  absolute  payment,  the 
principal  would  be  entirely  discharged  from  the  debt,  and 
the  creditor,  having  thus  given  exclusive  credit  to  the 
factor  or  agent,  would  have  no  remedy  except  against 
the  latter.  The  question,  in  most  cases  of  this  sort,  is 
not,  generally,  so  much  a  question  of  law  as  of  fact ; 
that  is  to  say,  whether  the  note  is  received  as  a  con- 
ditional payment,  or  as  an  absolute  payment, — ^whether 
it  is  received  with  the  knowledge  that  there  is  another 
principal,  or  not, — and  whether  there  is  an  exclusive 
credit  given  to  the  agent,  or  not."  For  this  latter  posi- 
tion it  is  that  the  learned  author  refers  to  8  Chitty  on 
Commerce,  204,  Seymour  v.  Pychlau,  1  B.  &  Aid.  14, 
S/ron$r  V.  flar/,  6  B.  &  C.  160,  9  D.  &  R.  189,  2  C.  &  P. 
55,  Smith  v.  Ferrand,  7  B.  &  C.  19,  9  D.  &  R.  803,  and 
Marsh  v.  Pedder,  4  Carapb.  257.  [Jervis,  C.  J.  What 
diflFerence  is  there  between  the  authority  of  the  master 
to  receive  the  freight  under  each  bill  of  lading  over  the 
ship^s  side,  or  to  receive  it  in  the  lump  from  the 
broker  ?]  None.  Strong  v.  Hart  goes  further  than  any 
prior  case ;  and  it  certainly  has  been  upheld  in  a  recent 
case. 

JsRvis,  C.  J.  The  main  question  in  this  case  is  one 
of  considerable  importance,  and  depends  upon  this, — 
whether  the  master,  whose  co-owners  were  entitled  to  a 
balance  of  286/  bs.  \\d,  on  the  account  with  the  plain- 
tiffs, their  brokers,  had  authority  to  receive  that  balance 
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1852.        in  the  way  he  did.    The  circuinstanees  were  these : — 

AirorasoiT"  When  the  account  of  the  receipts  and  disbursements  of 

_  ^'  the  ship  had  been  made  out.  and  the  balance  due  from 

HlIXIES. 

the  brokers  ascertained,  the  latter  offered  the  captain  a 
cheque  for  the  amount,  which  he  declined  to  take,  say- 
'ing  he  wanted  to  remit  250/.  to  New  Brunswick ;  where- 
upon one  of  the  plainti£&  goes  with  him  to  the  Britisli 
North  American  Bank,  and  opens  a  credit  with  them  on 
behalf  of  the  person  to  whom  the  remittance  is  to  be 
made;  and  in  due  course  a  bill  is  drawn  for  the  amount, 
and  afterwards  paid.  I  am  of  opinion  that  that  was  a 
good  payment,  and  that  this  rule  must  be  discharged. 
It  seems  to  be  perfectly  well  established  by  the  cases  of 
Marsh  y.  Pedder  and  Strong  v.  Hart,  and  by  a  still  more 
recent  authority,  that,  in  the  case  of  freight,  the  master 
may,  for  his  own  convenience,  take  a  bill  instead  of  pay- 
ment in  cash.  Mr.  Hill  admits  that  there  is  no  distinc- 
tion between  the  receipt  of  freight  from  an  individual 
consignee,  and  a  receipt  from  the  broker  of  a  lump  sum  : 
and  there  clearly  is  no  distinction  in  principle.  We  may 
therefore  take  it  to  be  fairly  established,  on  authority, 
that,  if  the  broker  offers  to  pay  the  master  the  freight  in 
cash  or  by  a  cheque,  and  the  master  prefers  to  take  a 
bill,  the  payment  by  bill  will  be  a  good  payment  on  ac- 
count of  his  owners.  Here,  the  transaction  resolves 
itself  into  a  payment  by  biU  at  the  master^s  express  re- 
quest.  Tn  what  respect  does  this  differ  from  a  common 
and  ordinary  payment?  If  the  brokers  had  paid  this 
balance  in  cash,  and  then  the  captain  had  asked  them 
to  procure  him  a  letter  of  credit  with  part  of  it,  nobody 
could  doubt  that  that  would  have  been  a  good  payment. 
And,  how  does  the  case  differ  in  principle  from  that  ?  I 
think  the  250/.  properly  formed  an  item  to  the  plaintiffs' 
credit  in  the  account,  and  consequently  that  they  are  en- 
titled to  retain  their  verdict. 
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Cresswell^  J.    I  am  of  the  same  opinion^     The  250/.        1852. 
is  entered  in  the  account  as  if  it  had  been  a  payment  by      awdebsok" 
bill :  but  that  is  hardly  a  correct  way  of  describing  the  ^' 

transaction.  It  appears,  that^  money  having  been  re- 
ceived from  the  shippers  of  goods  by  the  plaintiffs  in  their 
character  of  brokers,  they  offered  the  captain  a  cheque : 
but  that  he  declined  to  receive  it,  and  asked  them  to 
assist  him  in  the  remittance  of  250/.  to  a  person  at  New 
Brunswick,  which  they  did.  Upon  the  authority  of 
Strong  v.  Hart,  I  think  that  was  a  payment  by  which 
the  co-owners  are  bound. 

Williams,  J.  I  am  of  the  same  opinion.  Upon  prin- 
ciple as  well  as  upon  authority,  I  think  the  transaction 
as  to  the  250/.  was  substantially  the  same  as  if  the  plain- 
tiffs had  paid  the  balance  to  the  captain  in  cash,  and 
then  the  latter  had  employed  them  as  his  agents  to  dis- 
pose of  the  money  as  it  was  afterwards  disposed  of. 

Talfourd,  J.  I  also  think  that  the  payment  in  ques- 
tion was  a  perfectly  good  payment,  and  binding  upon 
the  master's  co-owners. 

Rule  discharged. 
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MEMORANDUM. 


Costs  of  Judgment  by  Default, 

Under  the  Common  Law  Procedure  Act,  1852,  15  &  16 
Vict,  c.  76,  as  agreed  at  a  meeting  of  the  masters  of 
all  the  courts,  at  the  Queen's  Bench  Office,  on  the  9th 
of  July,  1852. 


Letters 

InstmctionB  to  sue 
Writ  and  indonements  . 
Particulars  of  claim    . 
Copy  and  service  of  writ 
Affidavit,  and  oath 
Searching  for  appearance 
Copy  writ  to  file 
Drawing  judgment 
Attending  to  file  copy  writ  and  affi 
davit,  and  affidavit  to  sign  judgment 
Paid  filing       .... 

Paid  signing 

Letters 


When  writ  served  by  correspond- 
ent, or  where  agency,  and  to  in- 
clude mileage  and  all  charges 
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SIXTEENTH  YEAR  OP  THE  REIGN  OP  QUEEN  VICTORIA. 


1852. 


Templeman,  Appellant;  Haydon^  Respondent.  June  22. 

JL  HIS  was  an  appeal  from  a  decision  of  the  judge  of  in  an  action  in 
the  county-court  of  Somersetshire,  holden  at  Crewkeme,  foTJ^w^Sj* 
made  on  the  28th  of  April  last,  when  a  verdict  was  re-  driving  a  horse 

and  cart,  the 

turned  for  the  plaintiff,  for  16/.  1*.  lOd,     The  following  phuntiff  having 

/.  .  1        1   .  simply  proved 

IS  a  copy  of  the  claim :—  the  feet  of  a 

"  This  action  is  brought  to  recover  the  sum  of  40/.,  co)M(m,  under 

^  ^  circumstanoea 

damages  done  to  a  horse  and  gig,  the  property  of  the  which  might  or 
plaintiff,  on  the  6th  of  December,  1848,  by  reason  of  the  ^un°to  neg- 
negligent  driving  of  a  horse  and  cart,  the  property  of  5S?^^^*^ 
the  defendant,  whereby  the  same  came  into  collision  proved  that 

the  acddent 
arose  from  the 
horse  suddenly  hcginning  to  kick,  wherehy  the  shafts  of  the  cart  were  brokeu,  and  the 
driver  thrown  out,  when  the  horse  started  off,  and  ran  against  and  ii\jured  the  phuntilTs 
horse.  The  judge  of  the  oounty-oourt,  upon  this  evidence,  ordered  a  verdict  for  the 
plaintifi^ — **  being  of  opinion  that  the  breaking  of  the  shafts,  even  under  the  circumstances 
stated  by  the  defendant's  witnesses,  shewed  a  defect  in  the  cart,  which  raised  a  presump- 
tion  of  negligence  in  the  owner." 

An  appeal  against  his  dednon  was  dismissed  with  costs. 

VOL.  XH.— C.  B.  L  L 
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1862.        with  the  plaintiff's  horse  and  gig,  in  the  parish  of  Crew- 
TmcpLEMAM*  teme,  in  the  county  of  Somerset/' 

-^PP-*  The  plaintiff  below  proved,  that,  on  the  6th  of  De- 

Regp.  '  cember,  184f8,  he  was  driving  in  his  gig  from  Crew- 
kerne  to  West  Chinnock,  and  had  come  to  a  place  called 
Bed  Gate,  having  just  passed  a  lane  on  his  left  hand^ 
immediately  beyond  which,  on  the  same  side  of  the  road, 
was  a  large  heap  of  stones,  against  the  bank.  Facing 
the  plaintiff  was  a  hill,  called  Broadshard  Hill,  descend- 
ing which,  and  about  one  hundred  yards  from  him,  he 
saw  the  defendant's  horse  and  cart  oomidg  towards 
him  at  a  very  fast  rate,  and  [the  horse]  kicking  vio- 
lently. The  plaintiff  attempted  to  turn  back ;  but,  in 
doing  so,  got  his  horse  and  gig  across  the  road,  leaving, 
however,  sufficient  room  for  the  horse  and  cart  to  pass 
on  the  proper  side :  he  then  jumped  out  of  his  gig,  and 
went  behind  it  to  take  care  of  himself.  While  in  this 
position,  the  defendant's  horse  and  cart  came  into  colli- 
sion with  the  plaintiff's  horse,  and  inflicted  the  injury 
for  which  the  action  was  brought.  The  collision  took 
place  within  a  minute  and  a  half  from  the  time  the 
plaintiff  first  saw  the  horse  coming. 

It  was  contended,  on  the  part  of  the  defendant,  that 
the  plaintiff  ought  to  be  nonsuited,  as  he  had  not  proved 
any  specific  negligence,  or  facts  from  which  negligence 
might  be  presumed. 

The  judge,  however,  overruled  the  objection. 

On  the  part  of  the  defendant,  three  witnesses  were 
called, — the  driver  of  the  horse  and  cart,  a  woman  who 
was  riding  in  the  cart  with  him,  and  a  man  named  Berry, 
who  was  riding  his  horse  close  behind  the  cart,  and  wit- 
nessed the  accident  from  beginning  to  end. 

It  was  proved,  that  the  cart  contained  the  driver,  the 
woman,  and  four  dead  pigs ;  that  the  driver  had  reins, 
but  no  stick  or  whip,  and  drove  very  slowly  and  steadily ; 
that,  about  one  hundred  yards  from  the  place  of  the 
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collision^  the  horse  suddenly  b^an  to  kick  very  vio-        1852. 

lently;  that^  after  kicking  for  some  little  time^   both    templbmak, 

shafts  of  the  cart  broke  off,  the  cart  tilted  np,  and  the       ^PP-» 

driver  and  the  contents  of  the  cart  were  thrown  out  into         Basp. 

the  road^  where  he  received  a  blow  which  rendered  him 

insensible ;  that^  up  to  the  time  of  his  being  thrown  out^ 

he  had  the  control  of  the  horse^  which  was  walking, 

though  kicking  violently;    that,  after  he  was  thrown 

out,  the  horse  started  off  at  a  faster  pace,  in  the  middle 

of  the  road,  towards  the  plaintiff;  that  the  cart  was  still 

attached  to  the  horse  by  the  traces;   that  the  horse 

made  a  rush  to  pass  on  the  side  where  the  heap  of  stones 

was ;  and  that,  in  their  opinion,  there  was  not  sufficient 

room  for  him  to  pass  with  the  cart  on  his  proper  side  of 

the  road. 

It  was  also  proved,  that,  up  to  the  time  of  the  acci- 
dent, the  horse  had  been  perfectly  quiet,  free  from  vice, 
and  steady  in  harness,  and  was  properly  harnessed  in 
the  cart  on  the  defendant's  premiLVn  the  morning  of 
the  accident. 

The  judge  found  the  verdict  for  the  plaintiff;  being 
of  opinion  that  the  breaking  of  the  shafts,  even  under 
the  circumstances  stated  by  the  defendant's  witnesses, 
shewed  a  defect  in  the  cart,  which  raised  a  presumption 
of  negligence  in  the  owner,  and  that  that  presumption 
was  not  sufficiently  rebutted ;  but  he  reduced  the  claim 
of  the  plaintiff,  on  the  ground,  that,  although  he  could 
not  avoid  some  accident,  he  had  subjected  himself  to 
greater  damage  by  his  own  act. 

The  question  for  the  opinion  of  the  court  is,  whether, 
upon  this  evidence,  the  plaintiff  ought  to  have  been  non- 
suited, or  a  verdict  found  for  the  defendant  instead  of 
the  plaintiff. 

Phipson,  for  the  appellant.  The  case  for  the  plaintiff 
in  the  court  below  clearly  disclosed  no  evidence  of  neg- 

L  l2 
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1852.  ligcnt  driving  on  the  part  of  the  defendant.  [Cresmaell, 
Templemak,  ^'  Yo^  must  look  at  the  M^Aofe  of  the  evidence.]  The 
App.,  question,  then,  is,  whether,  looking  at  the  whole  of  the 
Re^.  evidence  which  was  before  him,  the  judge  of  the  county- 
court  did  right  in  giving  a  verdict  for  the  plaintiff. 
[^Maule,  J.  You  must  say,  that,  upon  the  whole  evi^ 
dence,  the  plaintiff  ought  to  have  been  nonsuited.]  The 
judge  decides  that  the  breaking  of  the  shafts,  even  under 
the  circumstances  stated  by  the  defendant's  witnesses, 
shewed  a  defect  in  the  cart,  which  raised  a  presumption 
of  negligence  in  the  owner.  [Maule,  J.  He  comes  to 
the  conclusion  that  there  was  evidence  which  afforded  a 
cause  of  action  against  the  defendant.  W6  cannot  take 
into  consideration  the  steps  by  which  he  came  to  that 
conclusion.  Even  if  we  think  he  gave  a  wrong  reason, 
we  cannot  hold  his  conclusion  wrong.]  The  claii^  is  for 
damages  by  reason  of  negligent  driving;  and  the  judge 
says  that  the  breaking  of  the  shafts,  shewed, — not  neg- 
ligent driving,  but, — a  defect  in  the  cart,  which  raised  a 
presumption  of  negligence  in  the  owner,  of  a  character 
of  which  the  plaintiff  did  not  complain.  [Maule,  J. 
The  putting  that  in  the  case  clearly  makes  no  difference. 
The  object  of  the  statute  13  &  14  Vict.  c.  61,  was,  not 
to  give  the  amplest  possible  opportunity  for  scrutinising 
the  judgments  of  the  county-court ;  but  to  attain  sub- 
stantial justice,  to  the  exclusion  of  as  much  technical 
argument  as  could  conveniently  be  dispensed  with.  If 
either  of  the  parties  is  desirous  of  having  the  law  and 
the  facts  separated,  he  may  do  so  by  causing  a  jury  to  be 
summoned.  But,  where  the  whole  matter  is  allowed  to 
be  decided  together,  if  the  judge,  after  hearing  the  evi- 
dence, thinks  fit  to  give  judgment  for  the  plaintiff,  the 
defendant  is  bound  conclmsively  by  his  decision,  how- 
ever much  erroneous  law  may  be  uttered  by  him.]  No 
doubt,  assuming  the  evidence  to  be  properly  left  to  the 
jury,  the  verdict  cannot  be  impeached  because  the  judge 
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has  unnecessarily  laid  down  some  proposition  of  law        1852. 
erroneously.     But  it  is  otherwise,  where  the  judge  says  ^^plehaw 
there  is  evidence  to  warrant  a  verdict  for  the  plaintiff.         -^PP- 

Hatdow, 

when  in  point  of  law  there  is  none.  [Maule,  J.  It  was  Kesp. 
not  necessary  for  the  judge  here  to  say  anything.  That 
which  in  ordinary  cases  passes  between  the  judge  and 
the  jury,  passes  only  in  the  judge's  mind,  where  he  sits 
in  the  character  of  both  judge  and  jury.  Cresswell,  J. 
Suppose  the  case  had  rested  simply  upon  the  plaintiff's 
evidence,  you  must  admit  that  there  was  something  to 
leave  to  a  jury.  You  cannot  recall  that,  because  evi- 
dence on  the  part  of  the  defendant  is  gone  into.  The 
plaintiff  proved  certain  facts,  which  were  propier  to  be 
submitted  to  a  jury.  The  defendant  proved,  or  at- 
tempted to  prove,  other  facts.  The  whole  is  a  decision 
upon  the  facts.]  The  defendant's  evidence  explains  the 
whole.  The  judge  was  clearly  wrong  in  saying  that  the 
breaking  of  the  shafts  shewed  a  defect  in  the  cart,  which 
raised  a  presumption  of  negligence.  There  was  no  evi- 
dence at  all  of  negligent  driving.  [Cresswell,  J.  Sup- 
pose the  cart  to  be  so  constructed,  or  so  ill  adapted  to  the 
horse,  that,  in  going  down  hill,  it  rubs  the  horse's  hocks, 
— would  not  that  be  negligent  dri\ing  ?]  It  is  submit- 
ted not.  [Maule,  J.  It  w  negligence,  not  to  drive  an 
infirm  vehicle  with  such  a  degree  of  care  as  its  infirmity 
requires;  just  as  it  would  be  negligence  to  drive  a  high- 
spirited  horse  with  no  more  care  than  a  dull  one.  I  must 
confess  I  do  not  see  why  the  judge  might  not  very  pro- 
perly call  this  evidence  of  want  of  care.]  In  Aldridge 
V.  The  Great  Western  Railway  Company,  3  M.  &  G.  515, 
4  Scott  N.  R.  156,  in  case  against  a  railway  company 
for  so  carelessly  and  improperly  managing  and  directing 
an  engine  on  their  railway  by  their  servants,  that  sparks 
flew  from  the  engine  upon  a  stack  of  beans  standing  in 
an  adjoining  field,  belonging  to  the  plaintiff,  whereby 
the  stack  was  destroyed, — a  case  stated  for  the  opinion 
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1852.        of  this  court,  allied  that  the  engines  used  upon  the 
'ri^^j^^MAxT  railway  were  such  as  were  usually  employed  on  railways, 
App.,         f(^  the  purpose  of  propelling  the  trains  and  carriages 
B«q;».  '      thereon;  and  that  the  engine  from  which  the  spazka 
that  set  fire  to  the  stack  in  question  flew,  was  used  at 
the  time  in  the  ordinary  manner,  and  for  purposes  au- 
thorised by  the  act  of  parliament  incorporating  the 
company :  and  the  court  held,  that  the  facts  stated  were 
not  sufficient  to  enable  them  to  infer  negligence  on 
the  part  of  the  defendants,  so  as  to  justify  them  in  di- 
recting a  verdict  for  the  plaintiff, — ^though  they  did  not 
shew  such  an  absence  of  negligence  as  to  warrant  them 
in  directing  a  nonsuit.     Tindal,  C.  J.,  there  says :  "  I 
am  not  prepared  to  say  that  there  is  no  evidence  of  neg- 
ligence :  I  cannot  say  that  the  very  circumstance  at  fire 
being  emitted  irom  an  engine,  does  not  amount  to  care- 
lessness.   Neither  am  I  prepared  to  say  that  the  verdict 
ought  to  be  entered  for  the  plaintiff:  to  ^title  him  to 
recover,  he  is  bound  to  shew  some  carelessness  on  the 
part  of  the  defendants,  or  circumstances  whence  the 
^ury  may  infer  carelessness/^    That  case  is  exactly  in 
point.     [MauUt  J.     The  engine  there  did  not  require 
to  be  driven  in  a  different  manner,  whether  it  were  de- 
fective or  not.]     There  was  no  evidence  whatever  to 
warrant  the  conclusion  the  judge  came  to, — no  evidence 
either  of  negligent  driving,  or  that  the  defendant  knew 
of  any  infirmity  in  the  cart 

Kingdon,  control,  was  not  called  upon. 

Maule,  J.  The  14th  section  of  the  13  &  14  Vict.  c. 
61,  enacts,  ^'  that,  if  either  party  in  any  cause  of  the 
amount  to  which  jurisdiction  is  given  to  the  county- 
courts  by  that  act,  shall  be  dissatisfied  with  the  determi-^ 
nation  or  direction  of  the  said  court  in  point  of  law,  or 
upon  the  admission  or  rejection  of  any  evidence,  such 
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party  may  appeal  from  the  same  to  any  of  the  superior        1852. 

courts  of  common  law  at  Westminster/*     In  this  case,  a  "II 

number  of  facts  are  stated,  and  the  conclusion  the  judere         App., 

^^  Hatdon 

has  drawn^  is^  that  the  plaintiff  is  entitled  to  recover  a         Besp.  ' 

certain  sum.  It  appears  to  me^  that^  if  from  these  &cts 
such  a  conclusion  could  legitimately  be  drawn^  the  deci- 
sion is  not  the  subject  of  appeal.  If^  in  coming  to  a 
right  conclusion^  the  judge  lays  down  some  proposition 
of  law  erroneously^  I  do  not  think  that  is  such  a  '^  deter- 
mination in  point  of  law/'  as  the  legislature  meant  to  be 
a  ground  of  appeal.  I  must  confess^  I  do  not  very  well 
see  how  there  can  be  an  appeal  against  the  '^  determin- 
ation or  direction  of  the  judge  in  point  of  law/'  where 
the  parties  do  not  choose  to  have  a  jury.  The  county- 
court  has  no  function  to  determine  law  unmixed  with 
fact.  And  there  would  be  no  inconvenience  in  so  con- 
struing the  act :  on  the  contrary^  it  would  be  very  con- 
venient, inasmuch  as  it  would  prevent  questions  of  law 
from  arising  in  a  very  inconvenient  way.  As  to  the 
question  of  law  which  the  judge  is  here  said  to  have 
made  the  foundation  of  his  judgment,  I  am  far  from 
saying  that  I  think  it  erroneous.  Where  a  cart  is  defec- 
tive, or  a  horse  is  possessed  of  certain  qualities,  it  may 
be  negligence  on  the  part  of  the  driver  if  he  does  not 
deal  with  them  according  to  their  respective  conditions 
or  qualities.  If  a  horse  is  full  of  life  and  spirit,  it  neces- 
sarily demands  more  care  than  one  which  is  sluggish  and 
worn  out.  So,  a  cart  that  is  infirm  requires  to  be  driven 
more  steadily  than  one  which  has  imdergone  less  wear 
and  tear.  And  it  may  well  be  that  a  failure  of  conduct 
in  respect  of  either  would  amount  to  negligent  driving. 
I  merely  throw  out  these  remarks,  but  desire  to  be  un- 
derstood as  not  founding  my  decision  upon  them.  I  hold 
that  the  appeal  should  be  dismissed  with  costs. 

Crbsswbll,  J.    The  judge  of  the  county-court  has 
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sent  US  a  statement  of  eyidence,  and  a  statement  of  tbe 
reasons  which  induced  him  to  order  a  verdict  for  the 
plaintiff;  and  then  he  concludes  with  this  question^ — 
whether^  upon  this  evidence^  the  plaintiff  ought  to  hare 
been  nonsuited,  or  a  verdict  found  for  the  defendant,  in- 
stead of  the  plaintiff.  I  am  of  opinion,  upon  this  evi- 
dence, that  the  plaintiff  ought  not  to  have  been  non- 
suited. We  are  not  asked  to  say  whether  the  evidence 
warranted  the  verdict  for  the  plaintiff,  or  not. 

Appeal  dismissed,  with  costs. 


June  22, 

To  a  oonnt  in 
fbrmedon,  the 
tenant  pleaded 
three  pleas, 
upon  two  of 
which  issues  of 
fact  were  join- 
ed, and  upon 
the  third  an 
issne  in  law. 
All  the  issnes, 
as  wdilof  law 
as  of  fiict,  were 
foand  for  the 
demandant : — 
Held,  that  he 
was  not  entitled 
to  the  costs  of 
the  issues  of 
fact,  under  the 
'4  &  6  Anne,  c. 
16,  s.  5,  that 
section  not  ap- 
plying to  real 
actions;  but 
that  he  wot 
entitled  to  the 
costs  of  the  de- 
murrer, under 
the3&4W.  4, 
c  42,  s.  34^  the 


IStephen  Cannon,  Demandant ;  William  Ballantinb 

BiMiNOTON,  Tenant. 

JL  HIS  was  a  writ  of  formedon.  The  demandant  by 
his  count  claimed  certain  lands  in  Cumberland,  which 
Stephen  Cannon,  his  grandfather,  gave  to  Stephen  Can- 
non, his  father,  and  which  affcer  the  death  of  Stephen 
Cannon,  the  father  of  the  demandant,  ought  to  descend 
to  the  demandant,  the  son  and  heir  of  the  said  Stephen 
Cannon  the  father,  according  to  the  form  of  the  gift. 

The  tenant  pleaded  three  pleas, — first,  a  traverse  of 
the  devise  to  the  demandant^s  father, — secondly,  that 
the  right  and  cause  of  action  did  not  descend  or  accrue 
within  twenty  years  next  before  the  suing  and  bringing 
of  the  writ  of  formedon, — thirdly,  that  Stephen  Cannon 
the  father  discontinued  the  possession  of  the  said  tene- 
ments, with  the  appurtenances,  twenty  years  before  the 
commencement  of  the  action,  and  that,  since  that  time^ 
neither  he  nor  the  defendant  had  been  in  possession  or 
in  receipt  of  the  profits. 

words  being  general,  and  comprehending  eUl  actions. 
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Issues  of  fact  were  joined  upon  the  first  plea^  and  upon        1852. 

the  replication  to  the  second  plea ;  and  there  was  a  de-       Cannon 

murrer  to  the  replication  to  the  third  plea.  ^  ^®™-' 

^    ^  ^  RnnNOTON, 

Judgment  was  given  for  the  demandant^  upon  the  Ten. 

demurrer,  in  Hilary  Vacation  last,— vide  antfe,  p.  1. 

On  the  trial  of  the  issues  in  fact,  before  Cresswell,  J., 
at  the  last  Spring  Assizes  for  the  county  of  Cumberland, 
the  demandant  had  a  verdict,  (a) 

Spinks^  in  the  last  term, — upon  an  affidavit  setting 
forth  the  facts,  and  stating  that  the  judge  before  whom 
the  issues  were  tried  did  not  certify  that  the  demandant 
was  not  to  have  the  costs  of  the  trial  of  the  said  issues, 
— obtained  a  rule  calling  upon  the  tenant  to  shew  cause 
why  the  master  should  not  tax  the  demandant's  costs, 
as  well  of  the  issues,  as  of  the  demurrer ;  the  master 
having  declined  so  to  do,  on  the  ground  that  no  costs  are 
allowed  in  formedon.  He  referred  to  the  statutes  8  &  9 
W.  3,  c.  11,  s.  2,  4  &  5  Anne,  c.  16,  ss.  4,  5,  and  3  &  4 
W.  4,  c.  42,  s.  34,  and  to  the  case  of  Duberley  v.  Page^ 
2  T.  11.391. 

Hugh  Hill,  and  Unthank,  on  a  subsequent  day,  shewed 
cause.  The  rule  asks  for  the  costs  of  the  issues,  under 
the  statute  of  Anne ;  and  for  the  costs  of  the  demurrer, 
under  the  3  &  4  W.  4,  c.  42,  s.  34. 

1.  The  4th  section  of  the  4  &  5  Anne,  c.  16,  enacts  l.  Astothe 
"  that  it  shall  and  may  be  lawful  for  any  defendant  or  \aeaeB, 
tenant  in  any  action  or  suit,  or  for  any  plaintiflF  in  reple- 
vin, in  any  court  of  record,  with  the  leave  of  the  same 
court,  to  plead  as  many  several  matters  thereto  as  he 
shall  think  necessary  for  his  defence.'*    And  s.  5  pro- 

(a)  The  ruling  of  the  learned  ante,  p.  18.  On  the  second 
judge  was  excepted  to,  and  a  trial  aJso  the  demandant  ob- 
▼enire  de  novo  awarded, — ^vidc      tained  a  verdict. 
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1852.        vides^  '^  that^  if  any  gnch  matter  shall,  upon  a  d^amrrer 
CkwoK,      joined^  be  judged  insufficient,  costs  shall  be  given  at  the 
l^eiiL,        discretion  of  the  court :  or,  if  a  verdict  shall  be  found 
Ten.  upon  any  issue  in  the  said  cause  for  the  plaintiff  or  de- 

mandant, costs  shall  be  also  given  in  like  manner,  unlesB 
the  judge  who  tried  the  said  issue  shall  certify  that  Hie 
said  defendant  or  tenant,  or  plaintiff  in  replevin,  had  a 
probable  cause  to  plead  such  matter  which  upon  the  said 
issue  shall  be  found  against  him/^  If  this  had  been  an  or- 
dinary action,  Callander  v.  Howard,  ante,  YoL  X,  p.  302, 
would  have  been  applicable.    There,  to  assumpsit  upon 
certain  bills  of  exchange,  with  a  count  for  goods  sold  and 
delivered,  money  paid,  and  interest,  and  a  count  upon 
an  account  stated,  the  defendant  pleaded  sixteen  pleas, 
to  one  of  which  {ffoinff  to  the  whole  cause  of  action)  there 
was  a  demurrer :  upon  the  trial,  all  the  issues  of  &ct 
were  found  for  ihe  plaintiff ;  and,  upon  the  argument  of 
the  demurrer,  the  judgment  was  for  the  defendant :  and 
this  court  held, — in  conflict  apparently  with  Par/rufye  v. 
Gardner  and  Howell  v.  Rodbard,  4  Exch.  303,  309,  and 
affirming  Bird  v.  Higginson,  5  Ad.  &  E.  83,  6  N.  &  M. 
791,  and  Clarke  v.  Allatt,  ante.   Vol.  IV,  p.  335,— 
that  the  plaintiff  was  entitled  to  the  costs  of  the  issues 
of  fact,  though  the  defendant  had  the  general  costs  of  the 
cause.     But  costs  were  never  allowed  in  real  actions. 
The  object  of  the  statute  of  Anne,  was,  to  provide  for 
costs  which  were  not  provided  for  before,  viz.  where  the 
success  was  divided.     In  Richmond  v.  Johnson,  7  East, 
583,  Lord  Ellenborough  says:  ^^The  statute  of  Anne 
meant  to  give  an  advantage  to  a  defendant,  of  pleading 
several  matters,  though,  in  so  doing,  it  provided  that 
such  privilege  should  not  be  exercised  vexatiously  to  the 
plaintiff:  therefore  it  says,  that,  if  any  issue  shall  be 
found  for  the  plaintiff,  he  shall  have  costs,  &c.,  unless, 
&c. ;  by  which  I  understand,  that,  if  any  one  or  more 
of  several  issues  be  found  for  the  plaintiff,  the  rest  being 
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found  for  the  defendant^  the  plaintiff  shall  have  his  costs        1852. 
of  those  pleas  found  for  him,  unless  the  judge  shall  cer-       cahkok, 
tify,  &c.     This  was  to  check  a  superfluity  of  pleading,         T)em., 
and  was  necessary  to  be  introduced  where  any  one  bar         Ten. 
was  found  for  the  defendant,  which  would  give  him  the 
general  costs  of  the  cause,  except  for  this  provision :  but, 
where  all  the  issues  were  found  for  the  plaintiff,  he  did 
not  want  any  new  provision  to  give  him  the  costs  of  the 
pleadings.     And  this  shews  that  the  statute  of  Anne 
was  not  meant  to  apply  to  such  a  case.    Where,  indeed, 
the  case  is  within  the  5th  section  of  that  statute,  as,  if, 
upon  demurrer  joined,  the  matter  be  judged  insufficient, 
the  costs  are  in  the  discretion  of  the  court  only  as  to  the 
quantum ;  that  is,  to  be  taxed  by  the  proper  officer,  as 
in  other  cases ;  or,  if  a  verdict  be  found  upon  any  issue 
for  the  plaintiff.  Sec,,  which  is  to  be  understood  in  the  sense 
I  have  before  mentioned, — '  unless  the  judge  who  tried 
the  said  issue  shall  certify,'  &c. ;  and,  in  that  case,  the 
defendant  shall  be  exempted  from  the  costs  of  those  issues 
found  for  the  plaintiff,  which  he  would  otherwise  have 
been  obliged  to  pay.''     That  was  the  construction  inva- 
riably put  upon  the  statute  of  Anne,  down  to  the  time 
of  Bird  V.  Higginson.    The  decision  in  Bird  v.  Higgin^ 
son  proceeded  entirely  upon  the  authority  oi  cases  one 
and  all  of  which  were  cases  of  partial  success.     In  Par^ 
tridge  v.  Gardner  and  Howard  v.  Rodbard,  the  court  of 
Exchequer  found  themselves  upon  Richmond  v.  Johnson. 
[Jervis,  C.  J.   When  Partridge  v.  Gardner  came  before 
the  Exchequer  Chamber, — 6  Exch.  621, — that  court 
proceeded  entirely  upon  the  declaration,  disclaiming  to 
consider  the  general  question :  Lord  Campbdl  says : 
''The  statute  of  Anne  seems  to  proceed  upon  the  sup- 
position that  there  is  a  good  cause  of  action  disclosed  in 
the  declaration,  and  that,  where  there  is  none,  the  plain- 
tiff shall  not  get  his  costs. ^'    It  is  unnecessary,  however, 
to  embarrass  ourselves  with  those  cases  here.] 
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2.  The  34th  section  of  the  3  &  4  W.  4,  c.  42,  enads 
"  that,  where  judgment  shall  be  given  either  for  or 
against  a  plaintiff  or  demandant,  or  for  or  against  a  de- 
fendant or  tenant,  npon  any  demurrer  joined  in  any 
2  As  to  the      action  whatever,  the  party  in  whose  favour  such  judg- 
costs  of  the  do-  ment  shall  be  given  shall  also  have  judgment  to  recover 

his  costs  in  that  behalf/'  The  words  of  the  8  &  9  W. 
3,  c.  11,  s.  2  (a),  were  equally  large  and  extensive;  and 
they  never  were  held  to  give  costs  upon  a  demurrer  in 
a  real  action.  [Jervis,  C.  J.  That  statute  did  not  ex- 
tend to  give  costs  upon  a  demurrer  to  a  plea  in  abate- 
ment :  Thomas  v.  Lloyd,  1  Salk.  194,  1  Lord^  Baym. 
336 ;  Garland  v.  Extend,  1  Salk.  194 ;  Michlam  v.  Bate, 
8  B.  &  C.  642,  8  M.  &  R.  91.    They  are  allowed  now.] 


1.  Ab  to  the 
oostB  of  the 
iaBuei. 


Spinks,  in  support  of  his  rule.  1.  The  demandant  is 
entitled  to  the  costs  of  the  issues,  under  the  statute  of 
Anne.  If  the  4th  section  applies  to  this  action,  there 
can  be  no  good  reason  why  the  provision  in  s.  5  as  to 
costs  should  not  apply  also,  unless  the  legislature  is  to 


(a)  That  section,  after  recit- 
ing, that,  "forasmuch  as,  for 
want  of  a  sufficient  provision 
by  law  for  the  payment  of  costs 
of  suit,  divers  evil-disposed  per- 
sons are  encouraged  to  bring 
frivolous  and  vexatious  actions, 
and  others  to  neglect  the  due 
payment  of  their  debts,"  enacts 
"  that,  if  any  person  or  persons 
shall  commence  or  prosecute  in 
any  court  of  record  any  action, 
plaintt  or  suit,  wherein  upon 
any  demurrer,  either  by  plain- 
tiff or  defendant,  demandant  or 
tenant,  judgment  shall  be  given 
by  the  court  against  such  plain- 
tiff or  demandant,  or  if  at  any 
time  after  judgment  given  for 


the  defendant  in  any  such 
tion,  plaint,  or  suit,  the  plain- 
tiff or  demandant  shall  sue  any 
writ  or  writs  of  error  to  annul 
the  said  judgment,  and  the  said 
judgment  shall  be  afterwards 
affirmed  to  be  good,  or  the  said 
writ  of  error  shall  be  disoon- 
tinued,  or  the  plaintiff  shall  be 
nonsuit  therein,  the  defendant 
or  tenant  in  any  such  aotion« 
plaint,  suit,  or  writ  of  error, 
shall  have  judgment  to  recover 
his  costs  against  eveiy  snob 
plaintiff  or  plaintiffs,  demands 
ant  or  demandants,  and  have 
execution  for  the  same  by  ca. 
sa.,  fi.  fa.,  or  elegit." 
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be  supposed  to  be  so  absurd  as  to  say^  that  the  tenant        ]  852. 
shall  pay  costs  if  he  succeeds  partially^  but  that,  if  he       caknon, 
fails   altogether,  he   shall  pay  nothing.     Richmond  v.         T>em,, 
Johnson  decided,  that,  Tt^here  a  plaintiff  is  entitled  to  Ten. 

judgment  upon  the  whole  record,  but,  by  reason  of  some 
collateral  matter,  such  judgment  gives  him  no  costs,  he 
is  not  entitled  to  costs  under  the  statute  of  Anne. 
[Cresswell,  J.  Your  exposition  of  that  case  is,  that  the 
statute  of  Anne  does  not  repeal  the  power  of  the  judge 
to  cei-tify  under  the  statute  of  43  Eliz.  c.  6,  s.  2.]  Ex- 
actly so.  [Maule^  J.  There  are  several  subsequent 
decisions  which  are  in  point  against  you.]  AU  these 
are  overruled  by  Callander  v.  Howard.  IMaule,  J.  We 
certainly  did  not  intend  to  overrule  them.  We  thought 
there  was  no  distinction  between  issues  of  fact  and  issues 
in  law.  In  Bird  v.  Higginson,  the  court  of  Queen's 
Bench  decided  the  same  way,  after  full  consideration.  If 
the  statute  of  Anne  is  considered  to  apply  where  the 
tenant  has  judgment  upon  the  whole  record,  it  may  just 
as  well  apply  where  the  demandant  has  judgment  upon 
the  whole  record,  because  the  necessity  for  resorting  to 
that  statute  exists  as  well  in  the  one  case  as  in  the 
other.  Has  any  case  ever  decided  that  the  statute  of 
Anne  applies  to  real  actions,  where  no  costs  are  recover- 
able ?]     None,  certainly,  has  been  found. 

2.  The  3  &  4  W.  4,  c.  42,  s.  34,  clearly  applies  to  2.  Ab  to  the 

.1  .  •!  J  r^     1  •    J  X    costs  of  the  de- 

this  case:  its  words  are  express, — "where  judgment  murrer. 
shall  be  given  either  for  or  against  a  plaintiff  or  demand^ 
ant,  or  for  or  against  a  defendant  or  tenant,  upon  any 
demurrer  joined  in  any  action  whatever,  the  party  in 
whose  favoiur  such  judgment  shall  be  given  shall  also 
have  judgment  to  recover  his  costs  in  that  behalf  The 
only  answer  that  can  be  surmised  to  that,  is,  that,  like 
the  8  &  9  W.  3,  c.  II,  s.  2,  that  section  was  intended  to 
apply  only  to  cases  where,  by  the  statute  of  Gloucester,  6 
Ed.  1,  c.  1,  the  party  would  be  entitled  to  costs.   But  that 
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clearly  is  not  so.  Prior  to  the  passing  of  the  8  &  4  W. 
4,  e.  42,  a  defendant  who  obtained  judgment  on  a  de- 
murrer^ or  judgment  as  in  case  of  a  nonsuit^  in  qnare 
impedit^  was  not  entitled  to  costs :  Thraler,  The  Bishop 
of  London,  1  H.  Blac.  530;  Wyndowe  v.  The  Bishop  of 
Carlisle,  3  Bingh.  404,  11  J.  B.  Moore,  269.  But,  in 
Edwards  v.  The  Bishop  of  Exeter,.  7  Scott,  679,  6  N.  C. 
146,  quare  impedit  was  held  to  be  within  the  3  &  4  W. 
4,  c.  42,  s.  34.  If  quare  impedit  be  within  it,  there  can 
be  no  reason  why  formedon  should  not  be  so  likewise. 
No  legitimate  ai^ument  unfavourable  to  this  view  can  be 
drawn  from  the  circumstance  of  the  language  of  the  8  k 
9  W.  3,  c.  11,  s.  2,  being  almost  equally  general  with 
that  of  the  3  &  4  W.  4,  c.  42,  s.  34,  because  the  inten- 
tion of  the  8  &  9  W.  3,  sufficiently  appears  from  the  pre^ 
vious  statutes,  and  from  the  recital  in  the  2nd  section 
itself.  Even  under  the  4  &  5  Anne,  c.  16,  s.  5,  it  is 
submitted  the  demandant  is  entitled  to  the  costs  of  the 
demurrer. 


Coet«  of  the 
demurrer. 


As  to  the  costs 
of  the  demar- 
rer. 


Jervis,  C.  J.  The  cases  of  Wyndowe  v.  The  Bishop 
of  Carlisle,  and  Edwards  v.  The  Bishop  of  Exeter,  seem 
to  be  authorities  to  shew  that  the  demandant  is  entitled 
to  the  costs  of  the  demurrer,  under  the  statute  3  &  4 
W.  4,  c.  42,  s.  34.  As  to  the  costs  of  the  issues,  how- 
ever, on  the  statute  of  Anne,  there  is  some  difficulty. 
We  must,  therefore,  take  a  little  time  for  deliberation. 

Cur.  adv.  vtUt. 

Maule,  J.,  now  said :  When  this  case  was  before  us 
during  the  last  term,  we  intimated  an  opinion,  that,  not- 
withstanding the  general  law  that  costs  were  not  to  be 
allowed  in  real  actions,  the  language  of  the  34th  section 
of  the  3  &  4  W.  4,  c.  42,  was  so  large  and  comprehen- 
sive that  they  could  not  be  restrained  in  the  manner 
urged  on  the  part  of  the  tenant ;  and  therefore  that  the 
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demandant  in  this  case  was  entitled  to  the  costs  of  the        1852. 
demurrer  to  the  replication  to  the  third  plea.     But,  as       ca^tsov 
regards  the  costs  of  the  issues,  we  think  they  cannot  be         l>«™-» 
allowed,  consistently  with  the  decisions  upon  the  statute         Tbk. 
of  Anne.     We  think  costs  are  not  given  by  that  statute  As  to  tiie  costs 
where  by  the  statute  of  Gloucester,  there  being  no  da- 
mages, general  costs  are  not  given. 

The  demandant,  therefore,  will  have  the  costs  of  the 
demurrer,  but  not  the  costs  of  the  issues  found  for  him 
on  the  trial. 

Rule  absolute  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 


June  21,  Heath  v.  Unwin. 

The  plaintiff  1  HIS  was  an  action  upon  the  case  for  an  infringement 
ten-patent  for  ^^  ^  patent.  The  declaration  stated  that  the  plaintiff 
"improve-         Josiah  Marshall  Heath  was  the  first  and  true  inventor 

mentfl  in  the 

mannfactme  of  of  certain  improvements  in  the  manufacture  of  iron  and 
Inhisspedfi-  stccl;  that  he^  on  the  5th  of  Aprils  1839,  obtained  a 
^ed  Ws  i^  patent  for  his  said  invention ;  that  he  duly  filed  his  spe- 
vention  to  be  cification  on  the  4th  of  October,  1839 ;  and  that  the  de- 
things),  '<  the  fendant,  without  the  leave  or  licence,  and  against  the 
Ti^^^  "^  o^  *^®  plaintiff,  did  in  part  use  and  put  in  practice 
in  any  process  the  said  invention,  and  did  make  divers,  to  wit,  1000 

whereby  iron  is 

converted  into  tons  of  cast-stecl,  and  1000  tons  of  other  steel,  by  the 
and  he  6iL  ®*^^  improved  method,  and  in  imitation  of  the  said  in- 
scribed the  vention  of  the  plaintiff,  and  in  breach  of  the  said  letters- 
process  which 

he  darned,  patent,  and  also  did  vend  and  sell  divers,  to  wit,  1000 

it,^ylntrodw5-  o^^^r  tons  of  cast-stcel,  and  1000  tons  of  other  steel, 

^ibie^^m  T^  made  by  the  said  improved  method,  and  in  imitation  of 

steel  broken  the  said  invention  and  in  breach  of  the  said  letters- 

^jrt^^f^  '  patent,  &c.,  whereby  the  plaintiff  had  been  and  was 

c^  and  mdie-  greatly  injured,  and  had  lost  and  been  deprived  of  divers 

malleable  iron  great  gains  and  profits  which  he  might  and  otherwise 

and  carbonace- 
ous matter, 

along  with  from  one  to  three  per  cent,  of  their  weight  of  carburet  of  manganese."  He 
theli  stated  that  he  did  not  claim  the  use  of  the  mixture  of  cast  and  malleEtble  iron,  or 
malleable  iron  and  carbonaceous  matter,  as  any  pari  of  his  invention,  but  only  the  use  of 
"  carburet  of  manganese,  in  any  process  for  converting  iron  into  cast-steeL" 

The  defendant  produced  the  same  result, — a  superior  and  more  valuable  description  and 
quality  of  cast-steel, — as  certainly,  and  more  cheaply,  by  substituting  for  the  carburet  of 
manganese,  oxide  of  mangcmeee  and  coal-tar ^  which,  being  put  into  the  crudble  with  the 
iron,  according  to  the  evidence  of  chemists,  would  form  "  carburet  of  manganese  "  before 
the  iron  was  in  a  state  of  frision,  and  consequently  before  any  combination  therewith  could 
take  place : — 

Held,  upon  a  bill  of  exceptions, — by  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  and  Crompton,  J. 
(dissentientibus  Alderson,  B.,  and  Coleridge,  J.), — that  the  judge  was  wrong  in  telHng  the 
jury  that  there  was  no  evidence  of  infringement. 
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would  have  derived  and  acquired  from  his  said  inven-        1852. 
tion,  &c.  ;; 

HSATH 

Pleas, — first,  not  ^ilty.  ». 

Secondly, — that  the  plaintiff  was  not  the  first  or  true 
inventor  of  the  said  improvements  in  the  declaration  g^^^^^j  |^ 
mentioned,  in  manner  and  form  as  the  plaintiff  had 
above  in  that  behalf  alleged ;  concluding  to  the  country. 

Thirdly, — that  the  nature  of  the  said  invention  in  the  Third  plea, 
declaration  mentioned,  and  the  manner  in  which  the  said 
invention  was  and  is  to  be  performed,  were  not  nor  are 
they  particularly  described  or  ascertained,  according  to 
the  true  intent  and  meaning  of  the  said  letters-patent, 
in  or  by  the  said  specification  in  the  declaration  in  that 
behalf  mentioned,  in  manner  and  form  as  the  plaintiff 
had  in  the  declaration  in  that  behalf  alleged ;  condud- 
ing  to  the  country. 

Fourthly, — that  the  said  invention  in  the  declaration  Fourth  plea, 
mentioned  was  not,  at  the  time  of  making  and  granting 
the  said  letters -patent,  a  new  invention,  but,  on  the  con- 
trary thereof,  had  been  wholly  and  in  part  publicly  and 
generally  practised,  used,  and  vended,  to  wit,  within  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  England,  before  the  date  and  grant  of  the  said 
letters-patent,  to  wit,  on  the  1st  of  January,  1820,  and 
on  divers  other  days  between  that  day  and  the  date  and 
grant  of  the  said  letters-patent ;  by  reason  whereof  the 
rights,  liberties,  privileges,  benefits,  monopolies,  and  ad- 
vanti^s  by  the  said  letters-patent  granted,  and  the 
prohibitions  therein  contained,  were,  at  the  time  of  the 
making  and   granting  of  the   said  letters-patent,  and 
from  thence  hitherto  had  continued  to  be,  and  at  the 
said  several  times  when  &c.  were,  and  still  remained, 
wholly  void  and  of  no  effect,  and  the  same  were  wholly 
lost  and  forfeited  to  and  by  the  plaintiff;  wherefore  the 
defendant,  at  the  said  several  times  when  &c.,  committed 
the    said  several  grievances  in  the  declaration  men- 
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tioned^  as  he  lawfully  might  for  the  cause  aforesaid: 
verification. 

Fifthly, — leave  and  licence. 

Replication,  joining  issue  on  the  firsts  second^  and 
third  pleas,  and  traversing  the  fourth  and  fifth. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  sittings 
at  Westminster  after  last  Michaelmas  Term. 

The  plaintiff  put  in  the  specification,  bearing  date  the 
4th  of  October,  1837>  and  which  was  proved  to  have 
been  duly  filed  and  inrolled,  as  follows  : — 

"  To  all  to  whom  these  presents  shall  come,  I,  Josiah 
Marshall  Heath,  of  Sec,  send  greeting :  Whereas,  her 
present  most  excellent  Majesty  Queen  Victoria,  by  her 
royal  letters-patent  imder  the  Great  Seal  of  Great 
Britain,  bearing  date  at  Westminster,  the  5th  of  April 
in  the  second  year  of  her  reign,  1839,  did,  for  herself,  her 
heirs  and  successors,  give  and  grant  unto  me,  the  said 
Josiah  MarshaU  Heath,  her  special  Ucenoe,  full  power, 
sole  privilege,  and  authority,  that  I  said  the  said  Josiah 
Marshall  Heath,  my  executors,  administrators,  and  as- 
signs, and  such  others  as  I,  the  said  Josiah  Marshall 
Heath,  my  executors,  administrators,  or  assigns,  should 
at  any  time  agree  with,  and  no  others,  firom  time  to 
time,  and  at  all  times  during  the  term  of  years  therein 
mentioned,  should  and  lawfully  might  make,  use,  exer- 
cise, and  vend  within  England,  Wales,  and  the  town  of 
Berwick-upon-Tweed,  my  invention  of  certain  improve- 
ments in  the  manufacture  of  iron  and  steel ;  in  which 
said  letters-patent  is  contained  a  proviso  obliging  me  the 
said  Josiah  Marshall  Heath,  by  an  instrument  in  writing 
under  my  hand  and  seal,  particularly  to  describe  and 
ascertain  the  nature  of  my  said  invention,  and  in  what 
manner  the  same  is  to  be  performed,  and  to  cause  the 
same  to  be  inroUed  in  her  Majesty's  High  Court  of 
Chancery  within  six  calendar  months  next  and  imme- 
diately after  the  date  of  the  said  in  part  recited  letters- 
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patent^ — as  in  and  by  the  same,  reference  being  there-  1852. 
unto  had,  will  more  folly  and  at  large  appear :  Now,  ^j^ 
know  ye,  that,  in  compliance  with  the  above  proviso,  I,  ^^  ^ 
the  said  Josiah  Marshall  Heath,  do  declare  the  nature  of 
my  said  inventions  to  be, — first,  the  extraction  of  pure 
cast-iron  from  certain  ores  of  that  metal,  without  the  in- 
tervention of  any  earthy  alkaline  or  saline  matter,  to 
form  a  vitreous  flux,  cinder,  or  slag, — secondly,  the  for- 
mation of  cast- steel,  by  fusing  the  said  pure  cast-iron 
along  with  maUeable  iron,  or  certain  metallic  oxides,  in 
such  proportion  as  may  decarburate  the  cast-iron  to  a 
certain  degree,  and  by  completing  the  decarburation  in 
a  suitable  cementing  furnace, — thirdly,  the  use  of  a  cer- 
tain portion  of  oxide  of  manganese  in  the  process  of 
converting  cast-iron  into  malleable  iron  by  the  process  of 
puddling, — and,  fourthly,  the  use  of  carburet  of  manganese 
in  any  process  whereby  iron  is  converted  into  cast-steeL 
And,  in  forther  compliance  with  the  said  proviso,  I,  the 
said  Josiah  Marshall  Heath,  do  declare  the  manner  in 
which  my  said  inventions  are  to  be  performed,  by  the 
following  general  explanations  and  particular  details  of 
the  several  processes : — 

'*  Malleable  iron  is  at  present  produced  by  smelting 
the  richer  iron  ores  with  jus^  as  much  charcoal,  or  other 
carbonaceous  matter,  as  shall  be  adequate  to  abstract  all 
the  oxygen  from  the  ore,  and  bring  it  into  the  malleable 
state,  or  by  smelting  the  ore  in  contact  with  car- 
bonaceous matter  in  such  excess  as  to  form  with  the 
metal  the  compound  called  carburet  of  iron  by  chemists, 
and  cast-iron  by  manu&cturers,  and  then  to  separate  the 
carbon  by  a  distinct  and  subsequent  process.  The  first 
of  these  methods  is  that  practised  upon  the  purer  native 
oxides  of  iron,  in  the  Catalan  forges  of  the  Pyrennees,  in 
the  Stuck  Ofen  of  Corinthia,  and  in  the  Bloomeries  of 
India :  the  second  is  that  practised  in  the  blast-furnaces 
of  Qreat  Britain  upon  the  argillaceous  ores  of  iron.     By 
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Heath  quality  in  its  difierent  parts  is  produced ;  by  the  second 
process,  a  cast-iron  is  obtained  which  is  contaminated  to 
a  very  considerable  degree  with  sulphur,  phosphoruSi 
arsenic,  silicon,  aluminum.  Sec. ;  and  by  both  processes 
a  very  large  proportion  of  the  metal  is  wasted  into 
cinder  \mder  the  blast,  as  well  as  in  the  operations  of 
puddling  and  re-heating  the  blooms.  A  pure  native 
oxide,  or  carbonate  of  iron,  is  alone  capable  of  producing 
a  pure  metal,  convertible  into  good  steel ;  but  such  pure 
ores  have  been  hitherto  debased  and  deteriorated  in  the 
smelting,  by  mixture  with  earthy,  saline,  or  alkaline 
matters,  under  the  name  of  fluxes,  added  with  the  inten* 
tion  of  promoting  the  reduction  of  the  metal,  and  of  pro- 
tecting it,  when  reduced,  from  the  oxidising  influence  of 
the  blast.  I  have  discovered,  after  an  extensive  course 
of  experiments,  that  such  earthy  or  other  mixtures  are 
not  necessary  towards  the  reduction  of  the  pure  native 
oxides  and  carbonates  of  iron ;  and  this  discovery  con- 
stitutes my  first  invention  under  the  present  letters- 
patent.  This  invention  consists  in  smelting  such  pure 
ore,  without  the  formation  of  any  vitreous  flux,  slag,  or 
cinder,  in  manner  as  follows : — I  commence  the  opera- 
tion by  filling  progressively  my  blast-furnace  with  coke, 
charcoal,  or  other  equivalent  fuel,  leaving  the  tap-hole 
open,  that  the  flame  of  the  fiiel,  urged  by  the  blasts  may 
play  in  aU  directions,  downwards  as  well  as  upwards^  so 
as  to  bring  the  whole  interior  of  the  furnace  into  a  uni- 
form state  of  incandescence ;  and,  whenever  the  furnace 
is  thus  filled  with  ignited  fuel,  I  close  the  tap-hole,  and 
immediately  throw  into  the  mouth  of  the  furnace  SOlbs. 
of  ore  for  every  lOOlbs.  of  fuel ;  and  I  continue  to  charge 
the  furnace  at  this  rate  \mtil  such  time  as  it  is  calculated 
that  three  or  four  cwt.  of  fluid  iron  are  collected  in  the 
hearths,  at  Nvliich  time  I  tap  the  furnace,  and  run  oflF  the 
melted  metal  into  pigs.   After  this  firbt  discharge  or  cast- 
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ing,  I  begin  to  add  the  ore  at  the  rate  of  251bs.  for  every  1852. 
lOOlbs.  of  fiiel,  and  continue  to  charge  the  furnace  at  Hkath 
this  rate  during  a  period  of  twelve  hours,  at  which  time 
I  tap  and  run  oflF  a  second  casting  of  pig-iron :  after  this 
second  discharge,  I  add  ore  at  the  rate  of  301bs.  for  every 
lOOlbs.  of  fuel,  during  the  third  working  period  of  twelve 
hours:  and  thus,  in  each  successive  period  of  twelve 
hours,  I  increase  the  burthen  of  ore  at  the  rate  of  5  per 
cent,  of  the  weight  of  the  fuel,  till  eventually  the  pro- 
portion of  ore  shaU  amount  to  about  65  or  701bs.  for 
every  lOOlbs.  of  fuel.  By  proceeding  in  this  way,  and 
by  throwing  in  the  ore  merely  reduced  to  the  size  of 
peas,  or  thereabouts,  but  not  roasted,  I  find,  that,  if  the 
furnace  be  well  attended  to  by  the  workmen,  it  will  turn 
out  about  501bs.  of  pure  pig-iron  for  every  lOOlbs.  of 
fuel  that  are  consumed.  I  prefer  to  run  the  fused  metal 
into  iron  moulds,  because  I  have  found,  that,  when  it  is 
run  into  sand,  as  is  commonly  practised  by  the  iron- 
smelters,  it  is  apt  to  get  covered  with  a  coat  of  silicious 
matter,  and  is  thereby  contaminated  and  subject  to  waste 
in  the  subsequent  conversion  into  malleable  iron  or 
steel:  but  I  do  not  claim  running  the  iron  into  iron 
moulds,  as  any  part  of  my  invention. 

'^Having  by  the  said  process  obtained  a  pure  cast- 
metal,  or  a  simple  carburet  of  iron  uncontaminated  ^vith 
the  sulphur,  phosphorous,  silicon,  and  other  metalloids 
present  in  ordinary  cast-iron,  I  next  proceed  to  convert 
that  carburet  into  steel  of  any  degree  of  hardness ;  which 
conversion  I  perform  as  follows:— I  first  melt  the  said 
cast-iron  in  a  cupula  fiimace,  by  the  heat  of  coke,  as  free 
from  sulphur  as  possible,  or  by  a  mixture  of  such  coke 
and  anthracite,  or,  in  certain  localities,  by  wood  char- 
coal ;  but,  in  all  cases,  I  use  no  more  fiiel  than  is  merely 
requisite  to  melt  the  iron ;  so  that  the  oxygen  of  the 
blast  will  serve  to  bum  away  the  carbon  of  the  carburet, 
in  a  considerable  degree,  while  I  neutralize  or  remove 
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1852.  a  further  portion  of  the  carbon  by  the  addition  of  scraps 
HxATH  of  metallic  iron^  or  by  the  oxides  of  iron  or  of  manga- 
Unwdt  ^^^}  always  taking  care  not  to  decarburate  the  metal 
to  such  a  degree  as  to  render  it  infusible,  but  to  have 
about  as  much  carbon  in  it  as  exists  in  cast-steel.  For 
the  purpose  of  producing  a  superior  article  of  cast-sted 
from  my  said  pure  cast-iron  obtained  by  the  above- 
described  process,  I  introduce  sesquioxide  of  manganese, 
or  peroxide,  which  had  been  previously  ignited,  in  quan- 
tities  not  exceeding  5  per  cent.,  into  the  cupola,  while 
I  employ  no  more  fuel  than  the  blast  can  readily  bom 
into  carbonic  acid,  for  otherwise  the  excess  of  the  car- 
bonaceous fuel  would  deoxidise  the  numganese,  nullify 
its  decarburating  action  upon  the  cast-iron,  and  thus 
prevent  it  fix)m  reducing  the  metal  to  that  lower  stage 
of  carburet  which  constitutes  cast-steel.  I  also  some- 
times introduce  into  the  cupola,  for  the  same  decarbu- 
rating process,  a  portion  not  exceeding  5  per  cent,  of 
chrome  ore,  which  consists  of  the  oxides  of  chrome  and 
iron,  or  a  like  proportion  of  pure  oxide  of  iron.  When 
the  decarburation  has  been  carried  on  in  the  cupola  to 
the  proper  pitch,  as  has  been  already  defined,  the  steely 
metal  is  to  be  run  out,  and  cast  into  iron  moulds;  the 
ingots  thereby  formed  are  now  to  be  converted  into  steel 
of  any  desired  degree  of  mildness,  by  a  further  process 
of  decarburation,  which  consists  of  stratifying  the  said 
ingots  alone  with  peroxide  of  iron,  or  peroxide  of  man- 
ganese, without  charcoal,  in  a  steel-cementing  or  other 
suitable  furnace, — such  furnace  to  be  lined  with  iron, 
if  it  is  constructed  of  fire-bricks  or  stone,  to  prevent  the 
action  of  the  peroxides  upon  the  stone  or  bricks  of  the 
furnace :  the  ingots  are  to  be  here  subjected  to  a  cement- 
ing heat  for  a  certain  period,  proportional  in  duration  to 
the  softness  required  in  the  metal. 

"  I  further  propose  to  improve  the  quality  of  malleable 
or  bar  iron,  by  adding  to  the  pig  or  plate  iron  in  the 
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puddling  furnace,  while  in  fusion,  fix)m  one  to  five  per  1852. 
cent.,  or  thereabouts,  of  any  pure  oxide  of  manganese,  Re^ 
but  without  mixture  of  any  other  substance, — the  sesqui-  ^' 

oxide  being  that  which  I  prefer. 

'*  Lastly,  I  propose  to  make  an  improved  quality  of 
cast- steel,  by  introducing  into  a  crucible  bars  of  common 
blistered  steel,  broken  as  usual  into  fragments,  or  mix- 
tures of  cast  and  malleable  iron,  or  malleable  iron  and 
carbonaceous  matter,  along  with  from  one  to  three  per 
cent,  of  their  weight  of  carburet  of  manganese,  and  ex- 
posing the  crucible  to  the  proper  heat  for  melting  the 
materials,  which  are  when  fluid  to  be  poured  into,  an 
ingot-mould  in  the  usual  manner;  but  J  do  not  claim 
the  use  of  any  such  mixture  of  cast  and  malleable  iron, 
or  malleable  iron  and  carbonaceous  matter,  as  any  part 
of  my  invention,  but  only  the  use  of  the  carburet  of 
manganese,  in  any  process  for  the  conversion  of  iron 
into  cast-steel. 

"  I  claim, — first,  the  reduction  of  the  piure  native 
oxides  and  carbonates  of  iron  into  cast-iron,  without  the 
intervention  of  flux  or  the  production  of  cinder, — se- 
condly, the  production  of  cast-st^  by  decarburating 
cast-iron  to  a  certain  degree,  in  a  cupola  or  other  suitable 
furnace,  or  crucible,  with  the  addition  of  malleable  iron 
or  certain  metallic  oxides,  and  completing  the  decarbu- 
ration  to  the  required  degree  by  subsequent  cementation, 
in  a  suitable  furnace,  with  an  oxide  of  manganese  or  an 
oxide  of  iron,  without  any  admixture  of  carbonaceous 
matter, — thirdly,  the  employment  of  manganese  alone 
in  the  puddling  of  cast-iron, — and,  fourthly,  the  em- 
ployment of  carburet  of  manganese  in  preparing  an  im- 
proved cast-steel.'' 

The  following  witnesses  were  called  on  the  part  of  the  Evidence  for 
plaintiff :—  the  plaintiff. 

Charles  Atkinson,  a  manufacturer  of  steel  at  Shef-  Charles  At- 
field  : — "  I  have  been  in  business  nearly  thirty  years. 
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1852.        There  is  bar-steel,  shear-steel,  and  cast-steel.     Bar-steel 
jj^^jj       is  bar-iron  carbonized  in  a  conrerting-fumace :    ahear- 
f'  steel  is  bar-steel  manipulated  by  a  certain  process  under 

a  forge-hammer.  The  bar-steel  is  beat  imder  the  forge- 
hammer  into  lengths  about  three  feet  by  one  inch  and  a 
half:  shear-steel  is  bar-steel  beat  into  lengths  of  three 
feet  by  one  inch  and  a  half  square :  it  is  then  joined  to* 
gether,  and  heated  in  a  furnace  to  that  d^ree  which 
produces  a  flux  or  welding  heat.  It  is  then  beat  under 
the  forge-hammer  until  it  forms  a  solid  substance,  puri- 
fied from  the  earthy  matter  that  it  contained.  In  that 
process  there  was  very  considerable  waste, — about  one- 
fourth  :  the  process  was  expensive ;  the  value  of  shear- 
steel  per  ton  entirely  depended  on  the  material  it  was 
made  from ;  the  material  necessary  for  shear^steel  waa 
about  on  the  average  of  30/.  to  40/.  per  ton.  Shear- 
steel,  when  made  into  bars,  was  generally  worth  firom 
50/.  to  60/.  per  ton.  Cast-steel  is  bar-steel  of  a  high 
conversion,  that  is  to  say,  considerably  carbonized.  It 
is  broken  into  small  pieces,  about  two  inches  square,  put 
iuto  crucibles  in  weights  varying  from  281b6.  to  401bs.  in 
each  crucible ;  it  is  there  exposed  to  a  very  high  heat, 
until  the  whole  becomes  liquid :  it  is  then  poured  into 
moulds  of  the  size  and  description  necessary  for  the  pmr- 
pose  for  which  the  steel  may  ultimately  be  reqidred. 
Blistered-stecl  is  bar-steel  with  a  blister  upon  it :  it  is 
generally  known  in  the  trade  by  that  term.  Blistered 
steel  is  synonymous  with  bar.  The  blisters  are  gene- 
rally raised  in  that  part  of  the  bar  which  happens  to  be 
not  properly  welded,  or  sound  ;  the  heat,  during  the 
state  of  carbonization  or  conversion,  producing  a  separa- 
tion of  the  parts  of  the  iron  not  sufficiently  welded  toge- 
ther in  the  first  process.  Bars  of  blistered-steel,  broken 
into  small  pieces,  are  put  into  a  crucible  of  clay,  a  small 
portion  of  coke-dust  being  used  in  the  composition  of  the 
crucible ;  the  crucible  or  pot  is  then  placed  in  a  wind  or 
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air-fumace^  during  the  process  of  the  operation  on  the        1852. 

steel.    The  best  marks  of  steel  iron  are  always  either        hUto 

Swedish  or  Russian,  except  what  has  come  from  India.        ,^  ^' 

.  Unwin. 

I  consider^  if  certain  improvements  were  introduced^ 
that  would  be  the  best  that  has  ever  been.  The  price 
of  the  best  marks  of  Swedish  iron  will  average  from  25/. 
to  35/.  per  ton.  All  steel  will  not  weld  to  iron.  Before 
1839>  no  cast-steel  that  I  ever  heard  of^  could  be  welded 
to  iron  that  was  not  the  best  Swedish  or  foreign  iron. 
That  very  much  enhanced  the  price  of  cutlery, — of  table- 
knives,  tools,  and  things  of  that  description.  I  am 
aware  of  the  plaintiff's  process  in  the  manufacture  of 
cast-steel.  I  understand  that  carburet  of  manganese  is 
a  combination  of  carbonaceous  matter  and  manganese. 
By  the  use  of  Heath's  composition,  we  can  manufacture 
from  British  iron,  cast-steel  that  will  weld.  The  price 
for  the  ordinary  and  common  kinds  of  cast-steel,  before 
the  introduction  of  this  process,  was  rarely  less  than 
from  40/.  to  50/.  per  ton :  the  price  now,  is,  from  80/.  to 
20/.,  and  I  believe  still  lower.  The  composition  is  put 
into  the  melting-pot  or  crucible,  in  various  stages,  accord- 
ing to  the  fancy  of  the  party,  or  their  experience.  Some 
put  it  in  when  the  steel  is  cold,  and  some  just  before 
fusion.  For  301bs.  of  metal,  a  proportion  of  manganese 
of  from  one  to  three  oxmces,  is  put  into  the  crucible.  I 
have  used  Mr.  Heath's  composition.  It  does  not  break 
the  pots.  When  the  oxide  of  manganese  is  used  alone 
with  the  blistered  steel,  without  the  carbonaceous  mat- 
ter, it  does  break  the  pots :  it  causes  them  to  fall  in 
pieces.  It  not  only  splits  the  pot  to  pieces,  but  the 
metal  runs  into  the  material  of  the  pot, — it  becomes 
porous,  so  as  to  admit  it ;  the  material  of  the  crucible 
appeared  to  be  rendered  porous,  so  as  to  let  the  metal 
run  through.  Before  1839, 1  had  heard  of  attempts  to 
make  welding-steel  by  the  use  of  the  manganese  of  com- 
merce.    I  never  remember  hearing  the  term  of  carburet 
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of  manganese.     The  trials  of  which  I  had  heard  were  of 
the  black  oxide  of  manganese.     I  never  heard  of  suc- 


cess. 


ff 


CroflB-exami 
nation. 


On  cross-examination^  this  witness  said^ — '^I  never 
used  carburet  of  manganese^  to  my  knowledge^  in 
the  manufacture  of  steel.  I  use  oxide  of  manganese 
and  some  carbonaceous  matter.  The  carbonaceous 
matter  introduced  prevents  that  mischief  of  the  break- 
ing of  the  pots  which  the  oxide  of  manganese  itself 
used  to  cause.  The  pots  do  not  break.  The  first  time 
I  ever  heard  of  carbonaceous  matter  being  used  in  ccm- 
nexion  with  oxide  of  manganese^  was  about  the  period 
that  Mr.  Heath  obtained  his  patent.  We  use  oxide  of 
manganese  and  carbonaceous  matter  together  in  combi- 
nation. We  take  a  certain  proportion  of  oxide  of  man- 
ganese and  of  the  carbonaceous  matter  reduced  to  a 
powder^  and  form  a  solid  substance  like  paste^  and  a  cer- 
tain weight  of  that  we  put  into  the  pot.  We  mix  them 
ourselves.  I  first  used  this  mixture  at  the  latter  end  of 
the  year  1889,  or  the  early  part  of  1840.'' 
A.  W.  Johnson.       Augustus  William  Johnson,  a  manufacturer  of  steel, 

at  the  Chelsea  works :  ''  I  was  a  manufacturer  of  steel  at 
the  Chelsea  works  for  about  thirty  years.  I  have  known 
the  plaintiff  about  twenty  years.  He  erected  works 
near  mine  at  Thames  Bank,  for  making  cast-steel, — 
fdmaces  for  casting  steel, — ^previous  to  the  date  of  the 
patent  in  1839.  I  made  experiments  for  him  at  my 
works  a  considerable  time  previous  to  the  date  of  the 
patent.  Carburet  of  manganese  having  been  made  by 
him  and  my  workmen,  was  put  into  the  crucible  with 
the  blistered  steel.  That  was  previous  to  the  taking  out 
of  the  patent.  Those  experiments  were  conducted  by 
himself,  on  my  premises.  I  made  cast-steel,  after  the 
patent,  by  the  use  of  carburet  of  manganese.  It  was 
the  best  steel  that  could  possibly  be  made ;  there  was 
nothing  ever  produced  in  England  equal  to  it  before ;  it 
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had  the  properties  of  welding ;  it  was  a  welding  cast-        1852. 
steely  and  a  steel  that  you  could  not,  generaUy  speaking,        ^~~ 
spoil.     The  greatest  quantity  of  cast-steel  is  spoiled  in  «• 

the  heating :  a  workman  takes  a  piece  of  cast-steel,  and 
bums  it,  and  spoils  it :  that  could  not  be  the  case  with 
this;  it  would  bear  a  welding  heat:  he  could  give  it  a 
proper  heat  to  weld  it,  without  the  danger  of  spoiling  it : 
such  a  steel  had  never  been  made  in  England,  to  my 
knowledge.  Cast-steel  that  would  weld,  had  not,  to  my 
knowledge,  been  known  before,  unless  it  was  by  a  che- 
mical process ;  and  then  it  was  very  rarely  the  case.  I 
used  considerable  quantities  of  the  carburet  of  manga- 
nese, under  a  licence  from  Mr.  Heath,  and  made  large 
quantities  of  welding  cast-steel,  which  I  had  made  into 
cutlery  of  all  descriptions :  after  that,  I  used  what  Mr. 
Heath  gave  me :  it  was  a  black  mixture  which  got  hard 
by  keeping;  there  was  coal-tar  and  manganese  in  it. 
Previously  to  Mr.  Heath^s  process,  I  had  never  known 
of  the  use  of  manganese  at  all  in  the  manufacture  of 
steel :  it  was  the  greatest  improvement  that  could  possi- 
bly be  made,  and  a  great  advantage  to  the  trade.'' 

Thomas  Bevins: — "I  am  a  file-cutter,  and  was  for-  Thomas Beviiw. 
merly  in  the  employ  of  Johnson  Sc  Co.  at  Sheffield.  I 
know  Mr.  Heath.  I  remember  his  making  experiments 
in  the  making  of  cast-steel,  at  the  Chelsea  works.  We 
made  some  experiments  at  the  Chelsea  works,  and  also 
we  had  a  work  erected  next  door.  In  the  first  instance, 
we  used  the  carburet  of  manganese  for  the  making  of 
cast-steel.  I  prepared  the  carburet  of  manganese,  by 
lining  the  pots  with  charcoal,  mixing  of  oxide  of  man- 
ganese with  coal-tar,  putting  it  into  the  pot  with  it,  and 
exposing  it  to  an  excessive  heat :  the  product  of  that 
was,  the  carburet  of  manganese.  The  carburet  of  man- 
ganese was  put  into  the  pot  when  the  steel  was  in  a  fused 
state :  it  improved  the  quality  of  the  steel  wonderfully. 
I  had  been  in  the  iron  and  steel  business  all  my  life, — 
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1852.        about  forty  years.     Up  to  that  time^  I  had  never  heard 

Hbath        ^^  ^^^  ^^^  ^^  carburet  of  manganese  in  the  making  of 

^'  cast-steel.     It  makes  the  steel  more   malleable.     fFe 

Unwdt. 

found  afterwards,  thai,  instead  of  making  the  carburet  of 
manganese  first,  if  we  took  the  coal-tar  and  the  manganese, 
and  put  them  into  the  crucible  where  the  steel  was  being 
melted,  it  produced  the  same  effect.  We  mixed  them  to- 
gether into  a  sort  of  paste^  and  then  put  them  into  a  cru- 
cible where  the  melting  steel  was  at  the  time :  we  put 
the  paste  into  the  crucible ;  the  steel  was  melting  nearly, 
within  a  few  stages.  We  made  the  one  heat,  and  one 
pot^  serve  the  double  process.  I  have  tried  to  use  the 
oxide  of  manganese  alone^  without  the  carbonaceous 
matter :  I  could  not  keep  it  in  the  pot ;  it  spoiled  the 
pot.  I  found  that  using  the  paste  instead^  without  first 
forming  the  carburet, -putting  the  paste  into  the  crud- 
ble  with  the  steel,  and  making  one  pot  and  one  heat 
serve  the  double  purpose, — answered  as  well  as  when 
we  used  to  make  the  carburet  and  put  the  carburet 
in.  We  discovered  that  using  the  carburet  in  the  way 
I  have  described,  would  answer  the  same  purpose 
as  making  the  carburet  first,  about  Michaelmas,  1839. 
We  were  making  experiments  all  that  autumn,  and 
part  of  the  next  year  too.  I  remember  Mr.  Heath's 
sending  to  different  people  packages  of  the  paste  con- 
taining the  coal-tar  and  the  manganese :  I  prepared  it 
myself.  He  began  to  send  those  out  in  1840.  Very 
soon  after  we  had  made  the  discovery  that  that  paste 
would  answer,  I  sent  some  of  the  composition  to  Mr. 
Unwin,  by  desire  of  Mr.  Heath.  It  was  in  1840,  I  be- 
lieve. I  knew  of  Mr.  Heath's  addressing  letters,  and 
corresponding  with  Mr.  Unwin  at  that  time.  I  have 
seen  Mr.  Unwinds  letters.'' 
Cpoeg-examina-       On  cross-examination,  the  witness  said: — ''At  first, 

firm 

1  used  the  carburet  of  manganese,  and  put  it  into  the 
pot.    As  soon  as  I  discovered  I  could  use  the  coal-tar 
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and  paste^  without  making  the  carburet  firsts  I  aban-  1852. 
doned  the  use  of  the  carburet,  finding  the  other  much  ^bath 
cheaper.     It  saves  both  heat  and  time.     The  expense  of  ^• 

making  a  pound  of  carburet  of  manganese,  is  7s.  or  8«. : 
I  mean,  the  whole  expense,  including  wages,  pot,  coke, 
materials,  and  all  other  things.  The  expense  of  a  ion 
of  oxide  of  manganese  and  coal-tar,  is  about  71.'' 

Robert  Warrington,  chemical  operator  at  Apothe-  Bobert  War- 
caries  Hall :— "  In  1844,  I  received  from  the  plaintirs  "°^"- 
attorney  a  substance,  in  a  p«icket.  I  submitted  it  to 
fusion  :  it  yielded  globules  of  carburet  of  manganese, — 
a  large  button  and  a  number  of  small  buttons  of  car- 
buret of  manganese.  The  mixture  was  given  to  me  to 
be  submitted  to  fusion,  to  see  what  the  result  would  be. 
I  proceeded  to  Sheffield  at  the  commencement  of  this 
year.  Mr.  Cooper  was  with  me.  We  made  a  scries  of 
experiments.  There  were  two  distinct  sets  of  experi- 
ments. The  first  set  of  experiments  had  reference  to 
the  formation  of  carburet  of  manganese,  and  to  the 
effect  of  the  oxide  of  manganese  on  the  pot :  and  the 
second  set  had  reference  to  the  improved  quality  of  steel 
by  the  use  of  carburet  of  manganese.  The  effect  of  the 
oxide  of  manganese  alone  upon  the  pot,  was,  that  the  pot 
was  fluxed  very  rapidly :  indeed,  it  was  fused,  not 
broken;  it  was  melted  through.  We  ascertained  by 
that,  that  the  oxide  of  manganese  would  destroy  the  pot. 
That  destructive  effect  was  prevented  by  the  use  of  coal- 
tar.  In  the  next  set  of  experiments,  we  put  oxide  of 
manganese  and  coal-tar  into  the  crucible,  and  nothing 
else.  It  was  in  a  furnace  with  a  pot  by  the  side 
that  was  working  steel.  Each  furnace  was  working 
two  pots ;  and  the  experiment  was  made  on  one  pot  of 
those  two  in  each  case ;  so  that  the  temperature  of  the 
working  steel  was  maintained  throughout.  Carburet  of 
manganese  was  made  from  the  mixture,  at  the  tempe- 
rature at  which  steel  was  being  worked :  a  mass  of  car- 
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buret  of  manganese  was  obtained  from  that  pot^  and  the 
pot  was  not  broken  or  fused.  In  the  third  experiment, 
each  furnace  contained  two  pots :  the  one  pot  contained 
steely  the  other  was  empty.  At  the  time  of  fluxing,  the 
packet  of  manganese  and  coal-tar  was  put  into  the  pot 
with  steely  and  a  similar  packet  was  put  into  a  small 
crucible^  and  introduced  into  the  lai^  empty  pot  whidi 
was  by  its  side.  The  small  crucible  was  taken  out :  at 
the  bottom  of  it  was  found  a  button  of  carburet  of  man- 
ganese. The  object  was,  that  the  mixture  of  oxide  of 
manganese  and  coal-tar  should  be  in  the  furnace  the 
same  time  only  in  both  cases,  one  with  the  steel,  and  the 
other  without  the  steel.  That  experiment  satisfied  me 
that  carburet  of  manganese  would  be  formed  in  both 
cases,  the  one  mixed  with  the  steel,  the  other  by  itself. 
The  carburet  of  manganese  would  be  formed  in  the 
melted  steel,  as  it  was  formed  in  the  pot  by  its  side, 
where  there  was  nothing  but  the  two  elements :  it  would 
be  formed  mixed  with  the  steel.  In  that  state  of  things, 
carburet  of  manganese  would  be  employed  in  the  manu- 
facture of  steel.  The  carburet  of  manganese  would  be 
first  formed,  and  would  immediately  alloy  itself  with  the 
steel :  it  would  form  a  carburet  before  it  would  become 
mixed  with  the  steel.  I  had  never  known  the  use  of 
carburet  of  manganese  in  the  manufacture  of  steel,  be- 
fore the  date  of  Mr.  Heath's  patent.'^ 

John  Thomas  Cooper,  a  chemist  of  great  experience : 
— "I  went  down  to  Sheffield  with  Mr.  "Warrington  to 
make  the  experiments.  We  put  oxide  of  manganese 
and  coal-tar  into  a  small  pot,  and  oxide  of  manganese 
and  coal-tar  into  the  other  pot  where  the  steel  was  in 
the  course  of  being  melted.  In  the  pot  where  there  was 
no  steel,  we  found  a  button  of  carburet  of  manganese.  I 
agree  with  Mr.  Warrington  in  his  opinion,  that  the  ex- 
periments shew  that  the  carburet  of  manganese  must 
have  been  first  formed  in  the  pot  where  the  steel  was. 
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and  that  then  the  carburet  of  manganese  entered  into        1852. 
alloy  with  the  steel.     In  my  knowledge  of  chemistry        hbath 
and  the  discoTcrics  of  chemists.  I  never  heard  of  the  use       tt*,^^ 
of  carburet  of  manganese^  or  of  the  elements  of  carburet 
of  manganese^ — coal-tar  and  oxide  of  manganese^ — in 
the  manufacture  of  cast-steely  before  the  date  of  Mr. 
Heath's  patent;  nor  of  the  use  of  manganese  in  any 
way.     I  never  heard  of  the  application  of  the  oxide  of 
manganese  to  the  same  purpose,  or  of  experiments  being 
made  with  it.'' 

On  cross-examination,  the  witness  said : — ''  I  should  CroBB-ezfumna- 
conclude  that  carburet  of  manganese  is  formed  as  a  sub- 
stance before  it  is  mixed  with  the  steel ;  and,  as  soon  as 
it  is  formed,  the  alloy  of  the  carburet  of  manganese  takes 
place  with  the  steel.    This  is  a  conjecture :  it  is  impos- 
sible to  say  how  it  could  be  otherwise.     There  are  no 
means  of  ascertaining  but  by  the  thing  being  side  by 
side ;  the  carburet  of  manganese  being  introduced  into 
the  pot  where  it  is  formed,  at  the  same  time  that  it  is 
put  into  the  steel  pot.    The  inference  I  should  make 
from  that,  is,  that,  in  the  one  case,  the  carburet  of  man- 
ganese was  formed,  and,  as  soon  as  it  was  formed,  it 
alloyed  with  the  steel,  and,  in  the  other  case,  it  went 
down  to  the  bottom  of  the  pot.     When  the  steel  is 
melted,  the  meltins;  steel  is  heated  up  to  more  than 
enough  to  reduce  the  manganese  to  the  metallic  state, — 
the  state  of  carburet ;  and,  as  soon  as  the  carburet  is 
formed,  it  is  fluxed,  and  goes  into  the  steel.    That  is 
the  inference  I  should  draw ;  and  there  are  no  means  I 
am  aware  of,  from  whence  it  could  otherwise  be  obtained. 
The  manganese  must  be  melted  itself,  before  the  re- 
duction takes  place.    When  the  oxide  of  manganese  is 
put  into  the  pot  by  itself  at  a  very  high  heat,  it  melts, 
and,  in  its  melted  state,  has  a  great  affinity  for  the 
earthy  matters  of  the  pot,  and  they  will  fuse  together 
into  a  form  of  glass,  and  the  pot  is  either  cracked  or  cut 
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through.  When  the  carbon  is  present^  the  carbon  takes 
the  oxygen  from  the  oxide  of  manganese,  the  manganese 
is  reduced  to  a  metallic  state,  or  a  state  of  carburet,  in 
which  it  has  no  action  whatever  on  the  pot.  You  have 
an  analogy  in  the  case  of  lead.'' 

Dr.  Ure  deposed  as  follows  : — "  I  am  a  fellow  of  the 
Royal  Society,  and  a  professor  of  chemistry.  In  my 
opinion,  the  carburet  of  manganese  would  be  formed 
before  it  would  mix  with  the  steel.  Oxide  of  manganese 
alone,  would  destroy  steel,  instead  of  combining  with  it : 
it  would  oxidise  and  destroy  it.  Carburet  of  manganese 
will  combine  perfectly.  Before  the  date  of  Mr.  Heath's 
patent,  I  never  knew  of  the  use  of  carburet  of  manga- 
nese, in  the  manufacture  of  steel.  I  have  been  inti- 
mately acquainted  with  the  application  of  chemical 
science  for  the  last  fifty  years." 

Professor  Brande  stated : — '^  I  have  heard  the  evidence 
of  the  experiments ;  and  I  have  no  doubt,  that,  in  the 
first  instance,  the  oxide  of  manganese  and  the  coal-tar 
mutually  act  upon  each  other,  so  as  to  produce  a  car- 
buret of  manganese,  and  that  then  that  carburet  of  man- 
ganese combines  with  the  steel.  The  cast-steel  is  equally 
improved,  whether  you  introduce  the  mixture  as  a  car- 
buret in  the  first  instance,  or  use  the  ingredients  which 
form*  a  carburet,  and  then  enter  into  combination  with 
it :  the  result  is  equal.  I  imagine,  that,  in  any  case  in 
which  there  is  an  alloy  formed  between  the  steel  and 
the  carburet  of  manganese,  the  carburet  of  manganese 
must  be  first  formed  by  some  process  or  other.'' 

It  was  admitted,  on  the  part  of  the  defendant,  that 
the  substance  or  composition  received  by  Mr. Warring- 
ton from  the  plaintiff's  attorney,  as  above  stated,  was 
received  by  the  latter  from  the  defendant,  and  that  it 
consisted  of  oxide  of  manganese  and  carbor  aceous  matter. 
It  was  also  admitted,  that,  since  the  date  of  the  patent, 
the  defendant  had  manu&ctured   cast-steel,  by  using 
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oxide  of  manganese  and  earbouaeeous  matter,  introduced        1852. 
into  the  pot  at  the  same  moment  with  the  steel, — the        heath 
said  three  ingredients,  oxide  of  manganese,   carbona-         ,  «'• 
ceous  matter,  and  steel,  being  introduced  all  at  once,  but 
each  of  the  said  ingredients  being,  at  the  time  of  such 
introduction,  separate  and  apart  from,  and  not  in  com* 
bination  with,  any  of  the  others ;  and  also,  that,  since 
the  date  of  the  patent,  the  defendant  had  manufactur- 
ed cast-steel,  by  using  only  oxide  of  manganese  with 
highly  carbonized  steel, — the  said  oxide  of  manganese 
and  highly  carbonized  steel  being  introduced  separately 
into  the  pot  at  the  same  time. 

Professor  Brande,  being  re-called,  stated : — ''  I  should  Prcfeasor 
think,  that,  if  the  steel  were  highly  carbonized,  it  is  ^^  ^^ 
barely  possible  that  a  carburet  of  manganese  would  be 
formed,  at  the  expense  of  the  carbon  in  the  steel ;  but 
my  apprehension  would  be,  that,  before  the  carburet  of 
manganese  could  have  been  so  formed,  the  oxide  of  man- 
ganese would  have  had  time  to  act  upon  the  crucible. 
K  the  crucible  were  protected  by  some  lining  of  char- 
coal or  other  carbonaceous  matter,  a  carburet  of  manga- 
nese would  no  doubt  be  formed :  the  oxide  would  act 
upon  the  lining,  and  form  a  carburet.  I  imagine,  that, 
in  any  case  in  which  there  is  an  alloy  formed  between 
the  steel  and  the  carburet  of  manganese,  the  carburet  of 
manganese  must  be  first  formed  by  some  process  or 
other :  if  the  steel  were  very  highly  carbonized,  I  think 
it  probable,  that,  at  a  high  temperature,  the  carburet  of 
manganese  might  be  formed,  which,  combining  with  the 
steel,  would  produce  the  same  effect  as  if  carburet  of 
manganese  itself  had  been  originally  added.  The  oxide 
of  manganese  would  not  combine  with  steel,  unless  it 
were  converted  into  a  carburet,  or  reduced  or  other- 
wise changed  by  the  presence  of  carbonaceous  matter : 
the  only  way  such  an  action  would  take  place  would  be, 
by  the  carbon  reducing  the  manganese    to   the  me- 
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1852.  tallic  state^  and  then  the  metal  manganese  itaelf  would 
Heath  possibly  combine  with  the  steel :  but^  inasmuch  as  man- 
ganese has  a  very  strong  affinity  for  carbon^  it  is  not 
likely  under  those  circumstances  such  a  change  should 
take  place^  but  that  a  carburet  would  be  formed,  and 
then  that  combine  with  the  steel." 

It  was  insisted,  on  the  part  of  the  defendant,  that 
there  was  no  evidence  of  infringement  by  the  defendant 
of  the  plaintifiPs  patent. 

The  learned  judge  directed  the  jury  that  there  was 
no  evidence  of  infringement,  and  that  therefore  they 
ought  to  find  a  verdict  for  the  defendant  upon  the  first 
issue. 

The  coimsel  for  the  plaintifi^  excepted  to  this  ruling; 
insisting  that  there  was  evidence  to  go  to  the  jury 
that  the  defendant  had  used  the  plaintiff's  invention, 
and  thereupon  tendered  a  bill  of  exceptions,  which  was' 
brought  by  writ  of  error  to  the  Exchequer  Chamber. 

The  case  was  argued  in  Easter  Vacation  last,  before 
Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J., 
Piatt,  B.,  and  Crompton,  J.,  by  Sir  A.  Cockbum  (witii 
whom  were  Bramwell  and  Webster)  for  the  plaintiff, 
and  T,  Jones  (with  whom  was  Deighton)  for  the  defend- 
ant. The  arguments  sufficiently  appear  in  the  judg- 
ments, which,  there  being  a  difference  of  op'mion  amongst 
the  learned  judges,  were  delivered  seriatim.  The  only 
cjise  which  was  cited  on  either  side  was  Barber  v.  Grace, 
17  Law  Joum.  N.  S.  Exch.  122. 

Crompton,  J.  This  was  an  action  for  an  infiringe- 
ment  of  a  patent.  The  only  question  which  is  now 
material  to  be  considered,  arose  at  the  trial  on  the  plea 
of  not  guilty ;  and  the  learned  judge  who  tried  the  cause 
directed  the  jury,  according  to  the  decision  of  the  court 
of  Exchequer  in  a  previous  case  between  the  same  parties, 
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that  there  was  no  evidence  of  infringement,  (a)     A  bill  of        1852. 

exceptions  was  tendered  against  this  direction  ;  and  we        heath^ 

have  now  to  consider  whether  there  was  any  evidence  of       _  *'• 

.  Uirwrw. 

infringement  which  ought  to  have  been  submitted  to  the 
jury. 

For  the  present  purpose,  we  must  assume  that  the  in- 
vention patented  was  novel  and  useful ;  and  the  only 
question  is,  whether  there  was  any  evidence  of  infringe- 
ment to  go  to  the  jury.  It  will  be  first  necessary  to  see 
what  the  invention  consists  of. 

The  patentee,  after  mentioning  other  inventions  which 
are  not  material,  declares  his  invention  to  be,  the  use  of 
carburet  of  manganese  in  any  process  whereby  iron  is 
converted  into  cast-steel.  In  the  subsequent  part  of  his 
specification,  he  states  what  that  operation  is,  as  fol- 
lows:— [His  lordship  read  it.]  He  states  his  claim, 
with  reference  to  this  invention,  to  be,  the  employment 
of  carburet  of  manganese  in  preparing  an  improved  cast- 
steel.  The  two  substances  are  to  be  placed  together, 
forming  (as  proved  by  the  evidence)  alloy.  This  being 
the  invention,  one  mode  of  carrying  it  out  is  particu- 
larised in  that  part  of  the  specification  in  which  the  pa- 
tentee specifies  his  modus  operandi,  and  shews  how  he 
brings  the  two  substances  together  by  introducing  them 
into  the  same  crucible.  It  is  important  to  distinguish 
between  the  invention  and  the  particular  mode  of  work- 
ing it  described  in  the  patent.  There  may  be  other 
modes  than  that  pointed  out  by  the  patentee,  of  bring- 
ing the  two  substances  together,  which  would,  I  ap- 
prehend, be  an  infringement  of  the  patent,  if  they 
involved  the  use  of  carburet  of  manganese  in  the  process 
of  the  conversion  of  iron  into  cast-steel.  The  question 
is,  whether  what  the  defendant  was  proved  to  have  done, 
was  not  evidence  of  the  use  of  carburet  of  manganese  in 
the  process  of  the  conversion  of  iron  into  cast-steel, 

(a)  See  Heath  v.  Unwin,  13  M.  &  W.  583. 

N    N  2 
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1852.  although  the  operation  was  carried  on  in  an  improved 
Heath  inode,  diflFercnt  from  that  described  in  the  specification, 
^'  and  originally  adopted  by  the  plaintiff. 

It  appeared  from  the  evidence,  that  the  plaintiff  nad 
first  worked  his  patent  by  preparing  the  carburet  of 
manganese,  and  by  then  using  the  carburet  so  prepared 
in  the  process  of  converting  the  iron  into  steel,  in  the 
manner  described  in  the  specification.  He  afterwards 
found  that  the  same  advantage  was  obtained  by  taking 
oxide  of  manganese  and  coal-tar,  and  putting  them  into 
the  crucible  in  which  the  steel  was  melted :  and  wit- 
nesses in  the  employ  of  the  plaintiff  stated  that  he  dis- 
covered that  the  using  of  carburet  in  the  way  I  have  de- 
scribed would  answer  the  same  purpose  as  making  the 
carburet  first. 

Strong  evidence  was  given  by  several  scientific  wit- 
nesses, that,  when  the  coal-tar  and  the  oxide  of  manga- 
nese were  put  into  the  crucible,  a  carburet  of  manganese 
was  formed  from  them  before  the  melting  of  the  steel. 
They  said  the  carburet  of  manganese  would  be  first 
formed,  and  would  immediately  alloy  itself  with  the 
steel,  and  that  the  carburet  would  be  formed  at  a  lower 
temperature  than  that  at  which  steel  was  melted ;  and 
they  said,  in  this  way,  when  the  carbiuret  of  manganese 
was  employed  in  the  manufacture  of  steel,  it  was  an  im- 
proved process. 

It  appeared  that  the  plaintiff  had  been  in  the  habit  of 
making  up  coal-tar  and  manganese  into  packets,  to  be 
used  in  the  new  method.  Some  of  these  packets  had 
been  supplied  by  him  to  the  defendant.  The  defendant 
was  admitted  to  have  manufactured  cast-steel,  by  using 
the  oxide  of  manganese  and  carbonaceous  matter  intro- 
duced into  the  pot  at  the  same  moment  with  the  steeL 
I  think  that  this  was  evidence  of  using  carburet  of  man- 
ganese in  the  process  of  converting  iron  into  steel,  and 
was  evidence  of  a  direct  infringement  of  the  patent.     It 
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was  a  neater  mode  of  carrying  out  the  invention,  by  1852. 
making  the  carburet  in  the  crucible  instead  of  preparing  heath 
it  out  of  the  crucible,  and  then  introducing  the  carburet  **• 

and  iron  into  the  crucible  together ;  and,  in  both  opera- 
tions, the  two  substances  are  brought  together,  and  the 
alloy  is  formed.  The  question  does  not  seem  to  me  to 
be  one  of  imitation  or  of  equivalent,  but  whether  there  is 
not  evidence  of  the  direct  use  of  the  carburet  for  the 
purpose  of  manufacture,  though  in  a  neater  mode  than 
that  described  in  the  specification.  I  do  not  agree  with 
the  suggestion  that  the  invention  was,  the  putting  the 
two  substances  in  the  crucible  together  in  the  exact 
manner  pointed  out  by  the  plaintiff :  but  I  think  that 
the  discovery  claimed,  is,  the  use  of  the  carburet  in  the 
manufacture,  and  that  it  is  not  limited  to  the  mode  of 
working  mentioned  in  the  specification,  which,  I  think, 
the  plaintiff  gives  merely  as  a  means  of  working  his  in- 
vention. 

The  discovery  of  the  new  mode  of  making  the  carbu- 
ret in  the  pot,  in  the  course  of  the  process,  so  as  to  be 
ready  to  alloy  with  the  steel  in  a  subsequent  part  of  the 
process,  may  have  been  a  discovery,  and  an  improvement 
on  the  plaintiff ^s  invention,  for  which  a  patent  might 
perhaps  have  been  taken  out,  and,  if  taken  out  by  a 
stranger,  the  plaintiff  could  not  have  used  the  new  me- 
thod, without  infringing  the  patent  for  the  improvement. 
On  the  other  hand,  the  new  method  could  not  in  such 
case  have  been  carried  on  without  infringing  the  plain- 
tiff  ^s  patent,  if,  as  I  think,  it  was  an  improved  and  neater 
mode  of  bringing  the  two  substances  together, — being  a 
use  of  carburet  in  the  state  of  carburet  in  the  manufac- 
ture of  steel.  I  do  not  attribute  any  weight  to  the  fact 
of  the  plaintiff  himself  being  the  discoverer  of  the  new 
mode,  or  of  the  defendant  having  had  it  communicated 
to  him  by  the  plaintiff.  However  much  these  facts 
might  affect  the  moral  justice  of  the  case,  they  do  not 
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1852.        seem  to  me  to  alter  the  law.     If  the  new  plan  was  a  dis- 

H^^^^        tinct  invention,  the  defendant  might  have  used  it,  who- 

,,  *•  ever  was  the  inventor.     If,  on  the  other  hand,  it  was  the 

Unwin. 

use  of  carburet  in  the  process  of  manufacture,  it  would 
be  an  infringement  of  the  plaintiff's  patent,  eyen  if  the 
defendant  himself  had  invented  the  improvement. 

I  think  there  was  abundant  evidence  from  which  the 
jury  might  infer,  that,  in  the  new  method,  the  carburet 
was  first  formed  in  the  crucible  from  the  materials,  so  as 
to  be  in  the  distinct  state  of  carburet  before  the  use  of  it 
in  the  manufacture  of  steel  commenced,  and  that,  after 
its  formation,  it  was  used  as  a  carburet  of  manganese  in 
the  process  of  converting  the  iron  into  steel ;  and  I 
think,  that,  &om  such  state  of  facts,  it  was  competent 
for  the  jury  to  find  that  the  patent  had  been  infiringed  by 
the  defendant. 

I  think  that  the  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 

Platt,  B.  This  was  an  action  on  the  case  chai^ging 
tlic  defendant  with  an  infringement  of  the  plaintiff's 
patent ;  and,  on  the  issue  joined  on  the  plea  of  not 
guilty  the  learned  judge  directed  the  jury  at  the  trial 
that  the  matters  deposed  to  by  the  plaintiff's  witnesses 
were  not  evidence  of  that  infringement.  The  plaintiff 
having  excepted  to  that  direction,  and  brought  his  writ 
of  error,  the  question  arises,  whether,  on  the  matter 
adduced  in  support  of  the  plaintiff's  case  on  the  trial, 
there  was  such  evidence. 

It  appeared  that  the  plaintiff 's  patent  was  for  an  im- 
provement in  the  manufacture  of  steel,  by  the  use  of  car- 
buret of  manganese  in  the  process  of  converting  iron 
into  that  metal.  By  the  specification,  the  plaintiff 
claimed  as  part  of  his  invention,  the  use  of  carburet  of 
manganese  in  any  process  whereby  iron  was  coiiverted 
into  cast-stccl;  and  he  described  the  mode  by  which  he 


16  VICTOEIA.  545 

obtained  fine  cast-steel  from  simple  iron,  by  the  use  of        1852. 
carburet  of  manganese. 


Heath 
It  was  admitted  at  the  trial,  between  the  plaintiff  and  v. 


the  defendant,  that  since  the  date  of  the  patent,  the  de- 
fendant had  manufactured  cast-steel,  by  using  oxide  of 
manganese  and  carbonaceous  matter,  introduced  into  the 
melting-pot  at  the  same  moment  with  the  steel;  the 
three  ingredients, —  oxide  of  manganese,  carbonaceous 
matter,  and  steel, — being,  however,  separate  and  apart, 
and  not  in  combination  with  either  of  the  others.  It  is 
also  admitted,  that,  since  the  date  of  the  patent,  the  de- 
fendant had  manufactured  cast-steel,  by  using  only,  I 
think,  oxide  of  manganese  and  highly  carbonized  steel, 
introduced  separately  into  the  pot  at  the  same  time  :  and 
the  testimony  of  chemists  at  the  trial  tended  to  shew, 
that,  in  each  of  these  two  processes,  carburet  of  man- 
ganese would  be  formed,  and  would  become  the  active 
means  of  effecting  the  improved  manufacture. 

Surely,  whether  the  carburet  or  its  constituent  parts 
separately  are  put  into  the  melting-pot,  could  not  make 
any  difference,  if  those  parts,  afterwards  combined,  and 
in  their  combined  state,  acted  in  the  same  manner  on  the 
subject  of  the  manufiEu^ture.  By  the  defendant's  selec- 
tion of  substances  he  put  into  the  melting-pot,  he  col- 
lected together  oxygen,  carbon,  and  manganese.  The 
relative  aflSnities  sufficed  to  lead  to  the  natural  expecta- 
tion that  they  would,  on  the  application  of  the  proper 
heat,  combine,  and  in  that  combination  form  the  carbu- 
ret required.  This  may  constitute  a  different  manner 
of  manufacturing  carburet  of  manganese ;  but,  however 
manufactured,  if  the  defendant  used  it  in  the  conversion 
of  iron  into  cast-steel,  he,  in  my  judgment,  infringed  the 
patent. 

Whether  the  chemical  testimony  was  credible  or  not, 
is  not  a  matter  for  our  consideration.  We  are  required 
to  consider  and  determine  whether,  coupled  with  the 


Unwin. 


Ukwin. 
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1862.  admissions  on  the  trials  it  was  evidence^  and  eyidenoe  to 
Heath  be  left  to  the  jury,  of  the  defendant's  haring  used  carbu- 
ret of  manganese  in  the  process  for  the  converuon  of 
iron  into  cast-steeL  I  think  it  was;  that  the  ruling  o£ 
the  learned  judge  was  incorrect ;  and  that  a  venire  de 
de  novo  should  be  awarded. 

Erle,  J.  In  this  case  the  question  is^  whether  there 
was  any  evidence  of  an  infringement  of  the  plaintifiPs 
patent  for  the  use  of  carburet  of  manganese  in  the  pro- 
cess of  converting  iron  into  cast-steel :  and  there  was 
evidence  that  the  defendant,  by  heating  the  elements  of 
carburet  of  manganese  with  iron,  formed,  first  the  car- 
buret, and  then  cast-steel.  If  this  be  true,  the  defend- 
ant would,  in  my  judgment,  be  guilty  of  a  direct  infringe- 
ment. But,  assuming  this  to  be  doubtful,  there  was 
also  evidence  that  he  had  indirectly  infringed  this  patent 
for  the  use  of  a  substance  in  a  process,  by  the  use  of  a 
known  chemical  equivalent  for  that  substance  in  that 
process.  At  the  time  of  the  patent,  the  patentee  made 
the  carburet  by  heating  the  carbon  and  manganese  till 
it  was  formed,  and  then  heated  the  carburet  with  iron, 
to  form  the  cast-steel.  He  afterwards  discovered,  that, 
if  the  elements  of  the  carburet  were  heated  with  the 
iron,  the  same  result  would  be  obtained,  and  one  heat- 
ing would  be  saved.  He  communicated  the  effect  of 
this  discovery  to  the  defendant,  by  selling  to  him  the 
paste  containing  the  elements  of  the  carburet  to  be  so 
used. 

The  patentee  knew,  at  the  time  of  the  patent,  the  ele- 
ments from  which  he  formed  the  carburet,  and,  from 
that  knowledge,  was  induced  to  use  those  elements  as 
equivalent  to  the  substance  mentioned  in  the  speci- 
fication. 

There  was,  thus,  some  evidence  that  the  defendant 
infringed,  by  the  use  of  a  chemical  equivalent  for  the 
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patented  substance^  known  to  be  so  at  the  time  of  the        1852. 

patent.  Heath 

But  I  am  further  of  opinion,  that  a  patent  for  the  use  *• 

of  a  substance  in  a  process,  is  infringed  by  the  use  of  a 
chemical  equivalent  for  that  substance,  known  to  be  so 
at  the  time  of  the  use,  if  used  for  the  purpose  of  taking 
the  benefit  of  the  patent,  and  of  making  a  colourable 
variation  therefrom.  Taking  the  instance  put  in  the 
argument  of  this  case  in  the  Exchequer, — ^if  a  patent 
was  for  the  use  of  soda  in  a  process,  and,  by  subsequent 
analysis,  sodium  and  oxygen  were  discovered  to  be  the 
elements  of  soda,  the  use  of  sodium  and  oxygen  in  the 
patented  process,  for  the  purpose  of  being  an  equivalent 
to  soda  in  that  process,  would  appear  to  me  to  be  an 
infringement,  though  the  analysis  of  soda  was  subse- 
quent to  the  patent. 

Upon  these  grounds,  it  appears  to  me  that  there 
ought  to  be  a  venire  de  novo. 

WiOHTMAN,  J.  (a)  I  cannot  come  to  the  conclusion  that 
there  was  no  evidence  for  the  jury  in  this  case,  that  the 
defendant  in  the  action  had  infringed  the  plaintiff  ^s 
patent ;  and,  if  there  is  any,  the  plaintiff  is  entitled  to 
judgment  upon  this  bill  of  exceptions,  for  a  venire  de 
novo. 

The  action  was  on  the  case  for  infringing  a  patent  for 
"  certain  improvements  in  the  manufacture  of  iron  and 
steel.^^  The  defendant  pleaded  not  guilty,  and  several 
other  pleas ;  but  the  question  aiises  upon  the  plea  of  not 
guilty. 

The  plaintiff,  in  his  specification,  declared  that  one 
of  his  improvements  was,  "in  the  use  of  carburet  of 
manganese  in  any  process  whereby  iron  is  converted 
into  cast-steel  /'  and  he  claims  that  as  his  invention. 

(a)  The  learned  judge  being  absent  on  account  of  indisposition, 
his  judgment  was  read  by  Coleridge,  J. 
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1852.  It  appears  by  the  evidence^  that  the  use  of  carburet 

H^^^^        of  manganese  in  the  manufacture  of  steel  was  unknown 
^-  before  the  plaintiff's  invention^  and  that  it  was  a  most 

"'^-       important  improvement. 

In  the  specification^  the  plaintiff  states  the  mode  in 
which  he  applies  the  carburet  of  manganese  to  the  iron 
or  steel :  but  states  expressly  that  all  he  claims  as  his 
invention,  is,  the  tise  of  the  carburet  in  any  process  for 
the  conversion  of  iron  into  cast-steel. 

It  appears  by  the  evidence,  that  the  carburet  may  be 
applied  in  three  ways, — one,  by  making  the  carburet 
first,  and  then  introducing  it  into  the  melting-pot  with 
the  iron  or  steel  to  which  it  is  to  be  applied ;  and  this  is 
the  mode  stated  in  the  specification, — another,  by  put- 
ting the  ingredients  which  are  to  form  the  carburet  into 
the  pot  at  the  same  time  with  the  iron  or  steel ;  in  which 
case  the  carburet  is  formed  in  the  pot,  before  it  acts 
upon  the  iron  or  steel ;  and  this  mode  was  adopted  by 
the  plaintiff  subsequently  to  the  patent  specified, — and, 
thirdly,  by  putting  oxide  of  manganese  into  the  pot  with 
steel  so  highly  carbonized,  that,  at  a  high  temperature, 
carburet  of  manganese  would  be  formed,  and  produce  the 
same  effect  upon  the  steel  as  if  either  of  the  other  pro- 
cesses were  used. 

It  was  admitted  that  the  defendant  had  adopted  both 
of  the  last  modes  of  using  carburet  of  manganese  in  the 
manufacture  of  steel. 

In  each  of  the  three  modes,  the  same  materials  are 
used,  and  the  effect  is  produced  by  the  same  means, 
namely,  the  action  of  carburet  of  manganese  upon 
iron. 

The  materials  are  the  same  in  each,— iron,  manga- 
nese, and  carbonaceous  matter ;  which  two  latter  must 
unite  before  they  act  upon  the  iron  :  and  in  all  the  three 
the  union  of  the  carbon  and  uiangauese  takes  place  be- 
fore the  luiited  substance  acts  upon  the  iron. 
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The  mode  adopted  by  the  defendant  is  not  by  using  1852. 
chemical  equivalents;  the  materials  and  combinations  hbath 
are  the  same  with  those  of  the  plaintiff^  with  this  dif-  ^' 

UN  WIN. 

ference,  that  his  carburet  is  formed  in  the  same  pot  in 
which  the  iron  is,  and  that,  by  the  plaintiff's  specifica- 
tion, the  carburet  is  formed  before  it  is  put  into  the  pot ; 
but  in  both  the  carburet  must  be  formed  before  it  can 
act  upon  the  iron. 

By  the  mode  adopted  by  the  defendant, — and  which 
indeed,  the  plaintiff  had  himself  adopted, — one  heating 
suffices  for  the  whole  process ;  whereas,  by  the  mode  in 
the  specification,  the  oxide  of  manganese  and  carbon 
must  first  be  converted  into  carburet,  by  the  action  of 
one  fire,  and  then  there  must  be  another  fire  to  produce 
the  action  of  the  carburet  upon  the  iron. 

The  plaintiff's  patent,  however,  is  not  for  the  mode  of 
preparing  the  carburet  of  manganese,  but  for  the  use  of 
it  in  any  process  whereby  iron  is  converted  into  cast- 
steel.  The  process  by  which  the  defendant  makes  his 
carburet,  may  be  an  improvement  upon  that  mentioned 
in  the  specification ;  but,  when  made,  he  uses  it  for  the 
same  purpose,  and  for  the  same  effect,  as  the  plaintiff. 
Both  plaintiff  and  defendant  operate  upon  the  iron,  and 
produce  the  same  effect  upon  it,  by  the  same  agent,  viz. 
carburet  of  manganese:  and  it  is  for  the  operation  of 
that  agent  upon  iron,  in  the  process  of  converting  it 
into  steel,  that  the  defendant  has  taken  out  his  patent. 

I  think,  therefore,  that  there  was  evidence  for  the 
jury,  that  the  defendant  had  infringed  the  plaintiff's 
patent ;  and  that  there  should  be  a  venire  de  novo. 

Coleridge,  J.  The  only  question  in  this  case,  is, 
whether  there  was  any  evidence  for  the  jury  of  an  in- 
fringement of  the  plaintiff's  patent ;  and  this  must  be 
considered  on  the  assumption  that  the  plaintiff's  spe- 
cification was   unexceptionable, — a  condition  which  it 
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1852.        will  be  found  very  important  to  bear  iu  mind  in  the  ex- 
H,,„       animation  Of  the  evidence. 
^'  Limiting  myself  to  all  that  is  in  question  in  the  pre- 
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sent  ease^  I  may  state  that  the  specification,  to  be  perfect, 
must  be  taken  to  specify  impliedly  all  the  chemical 
equivalents  to  the  chemical  means  expressly  stated,  for 
producing  the  promised  result,  which  were  at  the  time 
of  specifying  known  to  ordinarily  skilled  chemists,  or  to 
the  patentee  himself.  The  latter  of  these  seems  to  me 
as  necessary  as  the  former.  K  the  inventor  of  an  alleged 
discovery,  knowing  of  two  equivalent  agents  for  effecting 
his  end,  could,  by  the  disclosure  of  one,  preclude  the 
public  from  the  benefit  of  the  other,  he  might,  for  his 
own  profit,  force  upon  the  public  an  expensive  and  difiK- 
cult  process,  keeping  back  a  cheap  and  simple  one; 
which  would  be  directly  contrary  to  the  good  faith  re- 
quired from  every  patentee  in  his  communication  to  the 
public. 

Now,  the  patentee  thus  describes  the  process  which 
he  claims : — "  I  do  it  by  introducing  into  a  crucible  bars 
of  steel  broken  into  fragments,  mixtures  of  cast  and 
malleable  iron,  or  malleable  iron  and  carbonaceous  mat- 
ter, along  with  from  one  to  three  per  cent,  of  their 
weight  of  carburet  of  manganese.^^  He  then  declares 
that  he  does  not  claim  the  use  of  the  mixture  of  cast 
and  malleable  iron,  or  malleable  iron  and  carbonaceous 
matter,  as  any  part  of  his  invention,  but  only  the  use  of 
carburet  of  manganese  in  any  process  for  the  conversion 
of  iron  into  cast-steel.  And,  in  the  final  enumeration 
of  his  claims,  he  repeats, — "  I  claim  the  employment  of 
carburet  of  manganese  in  preparing  an  improved  cast- 
steel." 

This  being  the  specification  and  claim,  it  appears  now 
upon  the  evidence,  that  the  same  result  may  be  produced 
as  certainly,  and  far  more  cheaply,  by  substituting  for 
the  carburet  of  manganese  oxide  of  manganese  and  coal- 
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tar  (a  carbonaceous  matter),  which  being  thrown  into  1852. 
the  crucible  with  the  iron,  forms,  there  is  strong  ground  ^  I 
for  believing,  carburet  of  manganese  before  the  iron  is  ^^  »• 
in  a  state  of  fusion,  and  before  therefore  any  mixture  of 
the  two  takes  place.  The  difference  is,  that  instead  of 
the  formed  composite  substance  being  thrown  into  the 
crucible  in  certain  proportions  to  the  iron  and  carbon- 
aceous matter,  the  ingredients  of  such  substance  are 
introduced,  which,  in  one  and  the  same  process,  but  in 
an  earlier  stage  of  it,  form  the  composite,  which  then 
applies  itself  to  the  iron,  and  produces  the  desired 
result. 

There  can  be  no  doubt,  then,  I  think,  that  an  equi- 
valent has  been  used.  If  that  equivalent  were  known, 
at  the  date  of  the  specification,  to  the  patentee,  or  ordi- 
nary chemists, — those,  I  mean,  who  could  bring  to  the 
reading  of  the  specification  such  knowledge  as  must  be 
presumed  in  those  to  whom  it  must  be  taken  to  be  ad- 
dressed,— then  it  is  within  the  specification,  and  the  use 
of  it  is  an  infringement :  if  not,  a  contrary  conclusion 
follows,  and  the  use  of  it  is  an  improvement  in  virtue  of 
a  new  discovery.  And  the  knowledge  I  speak  of,  is,  of 
course,  not  the  knowing  what  were  the  component  parts 
of  carburet  of  manganese,  but  knowledge  that  the  com- 
ponent parts  thus  applied  were  equivalents  to  the  thing 
itself,  applied  according  to  the  specification,  for  the  pro- 
ducing the  desired  result. 

This  limitation  seems  to  me  required  by  common 
sense  and  common  justice  :  unless  it  be  imposed,  I  see 
no  means  of  knowing  whether  the  later  process  is  or  is 
not  within  the  specification ;  and,  unless  I  know  that,  I 
have  no  means  of  distinguishing  improvement  from  in- 
fringement. Whether  the  equivalent  be  in  its  nature 
near  to  or  remote  from  the  thing  itself,  seems  to  me,  in 
principle,  wholly  immaterial ;  and,  equally  so,  that  the 
one  should  be  so  nearly  identical  with  the  other  as  in 
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1852.        themselves  the  component  parts  may  be  with  the  com- 

Heath        posite  substance.     The  new  conclusion  may  be  deduci« 

„  ^'  ble  from  known  and  specified  premises,  and  in  strict 

Unwin.  .  .  '^ 

reasoning,  therefore,  involved  in  them:  still,  he  who 
first  puts  the  premises  side  by  side,  and  deduces  the  con- 
clusion, is  the  inventor.  Many  of  the  greatest  and  most 
unquestioned  discoveries  resolve  themselves  into  no  more 
than  this. 

Having  applied  these  principles  to  a  careful  examina- 
tion of  the  evidence,  I  cannot  perceive  that  there  was 
any  to  shew  either  that  chemists  or  the  patentee  himsdf, 
at  the  date  of  his  specification,  had  any  knowledge  of 
the  equivalent  which  the  defendant  has  used;  though 
there  is  evidence,  that,  at  a  later  period,  the  defendant 
may  have  gained  the  knowledge  from  the  plaintiff  him- 
self. 

I  think,  therefore,  that  the  ruling  of  the  learned  judge 
at  the  trial  was  correct,  and  that  judgment  ought  to  be 
affirmed. 

Alderson,  B.  The  first  question  is,  I  think,  what 
really  is  the  invention  described  and  claimed  by  the 
plaintiff  in  his  specification.  He  describes  the  process 
thus : — "  I  do  it  by  introducing  into  a  crucible  bars  of 
steel  broken  into  fragments,  mixtures  of  cast  and  mal- 
leable h^on,  or  malleable  iron  and  carbonaceous  matter, 
along  with  from  one  to  three  per  cent,  of  their  weight 
of  carburet  of  manganese.^^  And  he  adds,  that  he 
claims  the  use  of  carburet  of  manganese  in  any  pro- 
cess for  conversion  of  iron  into  steel. 

Now,  we  are  aware  that  carburet  of  manganese  was  a 
well-known  substance  existing  before  the  patent.  As 
the  specification  describes  it  as  being  introduced  into  the 
crucible  with  the  steel  or  iron,  and  as  it  is  to  be  intro- 
duced at  a  given  proportion  of  weight  with  the  steel  or 
iron,  I  do  not  myself  see  how  any  language  could  more 
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accurately  express  to  those  who  read  it,  that  the  patentee  1852. 
really  meant  to  take  two  existing  substances,  to  weigh  hbath 
them,  to  take  their  definite  proportions  of  weight  the  ^* 
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one  to  the  other,  and  then,  introducing  these  definite 
proportions  of  carburet  of  manganese  and  of  steel  into 
the  crucible,  to  proceed  to  melt  them  together.  If  the 
words  can  mean  anything  else,  it  is  quite  out  of  my 
power  to  conceive  it.  And  then  I  think,  if  this  be 
established,  it  follows  that  all  that  the  patentee  has 
claimed  and  specified,  is  this  which  1  have  described. 

But  I  fully  agree  also,  that,  according  to  the  due 
administration  of  the  patent  law,  every  specification  is 
to  be  read  as  if  by  persons  acquainted  with  the  general 
facts  of  the  mechanical  or  chemical  sciences  involved  in 
such  inventions.  Thus,  if  a  particular  mechanical  pro- 
cess is  specified,  and  there  are  for  some  parts  of  it,  as 
specified,  other  well  known  mechanical  equivalents, 
the  specifying  of  those  parts  is,  in  truth,  a  specification 
of  the  well  known  equivalents  also,  to  those  whose 
general  knowledge  we  refer  to,  viz.  mechanics,  readers 
of  the  specification.  And  so  it  is  with  chemical 
equivalents  also,  in  a  specification  to  be  read  by  che- 
mists. 

But  it  may  be  that  there  are  equivalents,  mechanical 
or  chemical,  existing,  but  previously  unknown  to  ordi- 
narily skilful  mechanics  or  chemists.  These  are  not  in- 
cluded in  the  specification,  but  must  be  expressly  stated 
therein.  These  are,  in  fsLCt,  new  discoveries  in  them- 
selves, wholly  independent  of  the  specification  which 
omits  them  ;  and  for  these  there  is  no  patent  or  speci- 
fication at  all.  They  may  be  used  by  all  persons,  without 
infringing  the  patent. 

These  are  the  principles  upon  which  I  hold  that  this 
question  must  be  determined,  and  which  we  must  look 
to,  and  be  governed  by,  when  we  answer  the  question 
here,  whether  there  is  any  evidence  of  the  infringement 
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1852.        of  this  patent  by  the  defendant.    And  I  propose^  there- 

g^^^^        fore,  referring  myself  to  them,  to  consider  the  evidence 

V'  which  has  been  given,  and  which  is  stated  on  this 

Unwin.  _ 

record. 

It  is  dear  that  there  is  no  evidence  that  the  defend- 
ant melted  carburet  of  manganese  with  broken  steel  or 
iron,  by  taking  each  of  those  substances,  existing  in  a 
separate  state,  and  putting  them  into  a  crucible,  and 
then  applying  heat.  He  has  not,  therefore,  directly  and 
in  terms  hifiinged  the  patent 

But  I  have  before  shewn  that  an  infringement  may 
be,  if  the  defendant  uses  a  known  chemical  or  mechanical 
substitute,  equivalent  to  the  very  thing  pointed  out ;  for, 
the  equivalent  being  known,  and  a  part  of  the  general 
knowledge  of  the  world,  he  who  by  his  specification  de- 
scribes the  ingredients  which  he  uses,  describes  impUedly 
also  all  their  known  equivalents,  and  so  does,  in  &ct, 
commimicate  to  the  world  by  his  specification  the  know- 
ledge of  the  invention;  and  on  this  knowledge  thus 
expressly  or  impHedly  communicated,  he  who  afterwards 
infringes  the  patent  really  acts.  But  this  depends  on 
the  equivalent  being  a  knoum  one  before. 

If  the  equivalent  be  not  before  known,  he  who  dis- 
covers de  novo  the  equivalent  (if  it  be  better  than  the 
original  for  which  it  is  the  equivalent,)  has,  by  the  use 
of  the  equivalent,  improved  upon,  not  infringed,  the  ori- 
ginal invention.  That  is  the  case  here.  The  carburet 
of  manganese  is  to  be  taken  and  melted  with  the  broken 
steel  or  iron.  This  is  the  invention.  An  improved  steel 
is  the  result.  Now,  carburet  of  manganese  is  an  expen- 
sive ingredient,  produced,  by  an  additional  process,  from 
oxide  of  manganese  and  carbon.  There  is  no  evidence 
that  the  oxide  of  manganese  and  carbon  were  known  to 
be,  at  the  time  of  the  specification, — w?dch  iimej  and  not 
the  time  of  the  use,  is  the  material  time  to  look  at,-^ 
exactly,  and  under  all  circumstances,  an  equivalent  in 
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chemistry  for  carburet  of  manganese.  They  did  produce 
it  'j  but  only  after  being  subjected  to  a  special  process, 
which  was  expensive.  But  it  is  now  found,  that,  by 
putting  these  ingredients,  with  broken  steel  or  iron,  into 
a  crucible,  they  produce  the  same  eflTects  when  melted 
as  the  carW  of  manganese  with  broken  steel  or  iron 
did  before :  and,  this  fact  existing,  a  scientific  reason  is 
to  be  found  for  it.  It  is  said  now,  therefore,  that  these 
ingredients,  melted  together  at  a  lower  heat  than  will 
melt  steel  or  iron,  do  in  the  crucible  first  form  carburet 
of  manganese,  and  then,  there  being  carburet  of  man- 
ganese formed  and  existing  in  the  crucible,  mth  unmelted 
steel  or  tron,  the  subsequent  melting  of  those  two  ingre- 
dients together  forms  the  good  steel. 

It  seems  clear  that  this  order  of  formation  in  the 
crucible  is  of  the  essence  as  to  the  success  of  the  opera- 
tion, and  that  this  order  of  formation  under  these  cir- 
cumstances was  utterly  unknown  at  the  time  of  the 
patent  and  specification. 

I  agree  that  there  is  now  abundant  evidence  to  shew 
that  these  materials,  thus  treated,  do  form  an  equivalent, 
chemically^  for  the  carburet  of  manganese ;  though  the 
evidence  fails  altogether,  even  now,  as  to  the  existence 
of  the  two  substances  in  definite  proportions  in  the 
crucible^  such  as  are  mentioned  in  the  specification. 
But  I  can  find  no  evidence  whatever  on  the  record,  that, 
at  the  time  of  the  plaintiff's  patent  and  specification,  this 
was  well  known  tb  persons  ordinarily  skilled  in  chemistry. 
And,  unless  this  fact  be  added,  I  think  there  is  no  evi- 
dence for  the  jury  of  an  infringement  of  that  peculiar 
process  which  by  his  specification  the  plaintiff  has 
claimed  to  be  his  invention;  for,  the  specification  by 
which  he  does  state  his  invention,  does  not  communicate, 
if  read  by  any  ordinarily  skilled  chemist  of  that  day,  the 
knowledge,  that,  to  melt  together  in  a  crucible,  carbon, 
oxide  of  manganese,  and  broken  steel  or  iron,  is  really 
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the  same  tiling  as  to  melt  in  a  crncible  carburet  of  man- 
ganese with  broken  steel  or  iron.  The  plaintiff  did  not 
then  know  it :  nor  did  any  one  else  then  know  it.  K 
they  know  it  now,  it  is  in  consequence  of  a  new  dis- 
covery alone,  for  which  no  patent  has  been  taken  out, 
and  no  specification  inrolled. 

I  apprehend  nothing  is  an  equivalent  now,  which 
would  not  have  been  one  immediately  after  the  specifi- 
cation was  inrolled.  The  knowledge  of  the  equivalents 
must  be  the  knowledge  the  world  had  before  these  ex- 
periments, now  called  infringements,  were  first  made. 

I  think  the  judgment  should  be  affirmed;  but,  as  the 
majority  of  the  court  are  of  a  different  opinion,  tlie 
judgment  must  be  reversed,  and  a  venire  de  novo 
awarded. 

Venire  de  novo,  (a) 


(a)  Upon  this  judgment,  Un- 
win brought  a  writ  of  error  re- 
turnable in  parliament,  which 
now  BtAnds  for  argument.  In 
the  mean  time,  the  validity  of 
Heath's  patent  has  been  the 
subject  of  inquiry  in  another 
action  in  the  Court  of  Queen's 
Bench, — JETeath  v.  Unwin,  tried 
at  the  Summer  Assizes  at  Li- 
verpool, 1852, — ^wherein  a  ver- 


dict was  found  for  the  defend- 
ant, on  the  ground  that  the 
invention  was  not  new,  and  a 
rule  for  a  new  trial  as  for  a 
verdict  against  evidence,  which 
was  granted  in  Michaelmas 
Term  following,  was  after- 
wards, in  Hilary  Term,  1853, 
discharged. 

Actions,    however,    against 
other  parties  are  still  pending. 
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The  Wardens  and  Commonalty  of  the  Mistery  of  Fish- 
MONOERs  of  tlie  city  of  London  v.  Dimsdale  and 
Others. 

June  15. 


SSUMPSIT.       The  first  count  of  the  declaration  On  the  I7th  of 


A 

stated^  that,  theretofore,  and  before  and  at  the  time  of  anagreeme^ 
the  makin£^  and  enterinff  into  the  articles  of  agreement  J*'**  executed 

°    ^  °  ^  °  m  counterparty 

thereinafter  in  that  count  mentioned  and  set  forth,  a  each  part  being 

uiilv  stftinDfid 

petition  had  been  presented  to  the  honourable  the  House  with  a  35*!^ 

of  Commons,  and  was  then  pending,  at  the  instance  and  t^^^^^iffg*^ 

on  behalf  of  the  defendants,  that  is  to  say,  for  leave  to  and  the  defend- 

bring  into  the  said  House  of  Commons  a  bill  for  drain-  three  weeks 

ing,  embanking,  and  reclaiming  certain  slob  or  waste  ^^^^^^^ 

lands  in  Lough  S  willy  and  Lough  Foyle,  in  the  counties  was  indorsed 

iTi-i  •Til       mi  1       upoii  each  i>art 

of  Donegal  and  Londonderry,  m  Ireland:  That  the  ofthcagree- 
plainti£fs,  before  and  until  and  at  the  time  of  the  mak-  ^^roosc^of  ^ 
ing  of  the  said  articles  of  agreement  thereinafter  next  more  aamrato- 

^     .  ^^  ly  defining  the 

mentioned,  had  opposed,  and  were  then  opposing,  and  .intention  of  the 
objected  to  the  bringing  in  and  passing  of  such  bill :  S^^^^um 
That  also  one  Robert  Ogilby  at  those  times  also  objected  J?^°"!!?  ^f*\^ 
to  and  opposed  the  introduction  of  the  same  bill,  sepa-  agreement 

which  was  in 
the  defendants' 
possession  be- 
ing signed  by  the  plaintiffs'  attorney,  and  being  stamped  with  a  d5«.  stamp, — that  indorsed 
on  the  part  of  the  agreement  in  the  plaintiffi)*  possession  being  signed  by  the  defendants' 
attorney,  and  stamped  with  a  208.  stamp. 

At  the  trial  the  pl^ntiffs  called  for  and  read  the  agre«ment  which  was  in  the  hands  of 
the  defendants,  with  the  memorandum  indorsed  thereon,  lliey  then  produced  their  part 
of  the  agreement,  and  (after  proving  the  authority  of  the  attorney  who  had  executed  it)  read 
the  memoraftdum  indorsed  on  it ;  and  then  they  proposed  to  read  the  agreement,  which  the 
memorandum  referred  to  as  "  the  within-mentioned  agreement."  It  was  thereupon  ob- 
jected, on  the  part  of  the  defendants,  that,  inasmuch  as  the  agreement  was  thus  incorporated 
in  the  memorandum,  and  both  t(^ther  contained  more  than  fifteen  folios,  a  35«.  stamp  npon 
the  fnemorcmdum  was  necessary, — in  the  absence  of  proof  of  the  agreement  it  referred  to^ 
by  calling  the  attesting  witnesses :  and  the  judge  ruled  that  it  was  inadmissible. 

Held,  upon  exceptions  to  that  ruling,  that  the  last-mentioned  memorandum  was  sufii- 
dently  stamped,  and  the  agreement  it  referred  to  aiimissiblc  in  cndencc  without  calling  tbo 
attesting  witnesses. 

O  o2 


558 


TRINITY  VACATION, 


1852. 

Fl8HM03rOEB8' 

CoMPAjrr 

V, 
DiMSDAXS. 


rately  and  apart  from  the  said  plaintiffs^  and  on  his  own 
behalf:  That  also^  theretofore^  to  wit^  on  17th  of  March, 
1838,  by  certain  articles  of  agreement  in  writing  then 
made  and  entered  into  bv  and  between  J.  D.  Towse,  fiar 
and  on  behalf  of  the  plaintiffs,  therein  described  as  &c., 
of  the  first  part,  T.  G.  Kensit,  for  and  on  behalf  of  the 
said  Robert  Ogilby,  of  the  second  part,  and  the  defend- 
ants of  the  third  part, — after  reciting  that  a  petition  had 
then  lately  been  presented  to  the  honourable  the  House 
of  Commons  at  the  instance  and  on  behalf  of  the  defend- 
ants, the  parties  thereto  of  the  third  part,  for  leave  to 
bring  in  a  bill  for  draining,  embanking,  and  reclaiming 
the  slob  or  waste  land  in  Lough  Swilly  and  Longfa 
Foyle,  in  the  said  counties  of  Denial  and  Londondeny 
(being  the  said  petition  thereinbefore  mentioned),  and 
that  certain  proceedings  had  been  thereupon  had;  and 
that  the  plaintiffs  and  the  said  Robert  Ogilby  were  then 
respectively  seised,  possessed  of,  or  otherwise  entitled  to 
certain  lands  abutting  upon  or  adjacent  to  certain  parts 
of  the  said  slob  or  waste  land  in  Lough  Foyle  aforesaid, 
and  in  respect  of  such  lands  then  were  or  claimed  to  be 
entitled  to  the  said  slob  or  waste  land  adjacent  thereto, 
and  to  certain  rights  and  privileges  in,  over,  and  upon 
the  same ;  and  also  reciting  that  the  plaintiffs  and  the 
said  Robert  Ogilby  then  objected  to  the  said  intended 
bill,  and  the  powers  and  authorities  thereby  sought  to 
be  obtained,  as  injurious  to  their  said  respective  rights, 
and  had  by  their  agents  opposed  the  proceedings  neces- 
sary for  the  introduction  thereof  into  parliament  (being 
the  said  opposition  by  the  plaintiffs  and  the  said  Robert 
Ogilby  respectively  thereinbefore  mentioned), — ^it  was 
by  the  said  agreement,  for  the  purpose  of  preventing  the 
expense  of  further  opposition  to  the  said  intended  bill, 
and  for  settling  and  adjusting  the  rights  of  the  plaintifis 
and  Robert  Ogilby  respectively  to  the  said  slob  or  waste 
land  so  sought  to  be  reclaimed,  mutually  agreed  by  and 
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between  the  said  parties  to  the  said  agreement^  and  they 
did  thereby  mutually  agree  each  with  the  other  and 
others  of  thcm^  in  manner  following,  that  is  to  say  [set- 
ting out  the  agreement :  vide  post,  560]  :  That,  thereto- 
fore, and  after  the  making  of  the  said  articles  of  agree- 
ment, to  wit,  on  the  said  17th  of  March,  1838,  by  a 
certain  memorandum  then  written  and  indorsed  on  the 
said  articles  of  agreement,  by  and  with  the  consent  and 
approbation  of  all  the  said  parties  to  the  said  articles  of 
agreement,  and  then  signed  by  one  J.  M.  Pearce,  as  the 
solicitor  and  agent  of  the  said  defendants,  it  was  and  is 
declared  to  be  understood,  &c.  [setting  out  the  memo- 
randum :  vide  post,  564]  :  The  declaration  then  pro- 
ceeded to  allege  mutual  promises,  and  to  aver  perform- 
ance of  the  agreement  on  the  part  of  the  plaintiffs  and 
Robert  Ogilby,  and  alleged  for  breaches,  amongst  others, 
non-payment  of  the  1000/.,  and  the  failure  to  return  the 
maps,  plans,  and  valuations,  and  also  non-payment  of 
the  necessary  costs  incurred  by  the  plaintiffs  in  their 
endeavours  to  promote  the  progress  of  the  bill  in  par- 
liament. 

The  defendants  severed  in  pleading.  The  only  plea 
which  was  material  for  the  present  purpose  was,  the 
plea  of  nou  assumpsit  pleaded  by  the  defendant  Staines. 

The  case  had  been  before  the  court  of  Common  Pleas 
on  two  former  occasions, — see  The  Fishmongers^  Com-' 
pany  v.  Robertson,  5  M.  &  G.  131,  5  Scott,  N.  R.  56, 
112,  117,  and  ante.  Vol.  I.  p.  60,  and  before  this  court 
in  Michaelmas  Vacation,  1848,  upon  exceptions  to  the 
ruling  of  Tindal,  C.  J., — The  Fishmongers^  Company  v. 
Dimsdale,  ante.  Vol.  VI,  p.  896.  The  defendant  Robert- 
son had  died  pending  the  proceedings. 

The  issues  joined  between  the  plaintiffs  and  the  de- 
fendants Dimsdale,  Stedman,  Staines,  Edge,  and  Whis* 
kin,  came  on  for  trial  before  Jervis,  C.  J.,  at  the  sittings 
in  London  after  Michaelmas  Term,  1850. 
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The  plaintifis  proved  and  read  in  evidence  a  paper 
writing  purporting  to  be  one  part  of  an  agreement,  as 


*'  Articles  of  agreement  made  and  entered  into  this 
17th  of  March,  1838,  between  John  David  Towse,  of 
&c.,  for  or  on  behalf  of  the  Wardens  and  Commonalty 
of  the  Mistery  of  Fishmongers  of  the  City  of  London, 
commonly  called  the  Fishmongers'  Company,  of  the  first 
part,  T.  G.  Kensit,  of  &c.,  for  and  on  behalf  of  Robert 
Ogilby,  of  &c.,  of  the  second  part,  and  Jphn  Kobertson, 
Thomas  Isaac  Dimsdale,  John  Gyllyatt  Booth,  Frauds 
Stedman,  Francis  William  Staines,  Thomas  Edge,  and 
William  Whiskin,  of  the  third  part : 

"  Whereas,  a  petitioh  has  lately  been  presented  to  the 
honourable  the  House  of  Commons,  at  the  instance  and 
on  behalf  of  the  said  parties  hereto  of  the  third  part,  for 
leave  to  bring  in  a  bill  for  draining,  embanking,  and 
reclaiming  the  slob  or  waste  land  in  Lough  Swilly  and 
Lougli  Foyle,  in  the  counties  of  Donegal  and  London- 
derry, and  certain  proceedings  have  been  thereupon  had : 
And  wliercas,  the  said  Fishmongers'  Company  and  the 
said  Robert  Ogilby  are  respectively  seised,  possessed  of, 
or  other\nsc  entitled  to  certain  lands  abutting  upon  or 
adjacent  to  certain  parts  of  the  said  slob  or  waste  land 
in  Lough  Foylc  aforesaid,  and,  in  respect  of  such  lands^ 
are,  or  claim  to  be,  entitled  to  the  said  slob  or  waste 
land  adjacent  thereto,  and  to  certain  rights  and  privi- 
liges  in,  over,  and  upon  the  same :  And  whereas,  the 
said  Fishmongers'  Company  and  Robert  Ogilby  object 
to  the  said  intended  bill,  and  the  powers  and  authorities 
thereby  sought  to  be  obtained,  as  injurious  to  their  said 
respective  rights,  and  have  by  their  agents  opposed  the 
proceedings  necessary  for  the  introduction  thereof  into 
parliament :  Now,  for  the  purpose  of  preventing  the 
expense  of  further  opposition  to  the  said  intended  bill, 
and  for  settling  and  adjusting  the  rights  of  the  said 
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Fishmongers'  Company  and  Robert  Ogilby  respectively        1852. 
to  the  said  slob  or  waste  land  so  sought  to  be  reclaimed^  The 

it  has  been  mutually  agreed  by  and  between  the  said  ^^c° mp^y** 
parties  to  these  presents,  and  they  do  hereby  mutually  «• 

agree  each  with  the  others  and  other  of  them,  m  manner 
following,  that  is  to  say, — That  the  said  Fishmongers' 
Company  and  the  said  Robert  Ogilby  shall  respectively 
withdraw  all  opposition  to  the  further  progress  of  the 
bill  to  be  brought  into  parliament  and  promoted  by  the 
said  parties  hereto  of  the  third  part,  for  draining,  em- 
banking, and  reclaiming  the  said  slob  or  waste  land  in 
Lough  Foyle  aforesaid:  That  the  several  powers  and 
authorities  to  be  granted  by  the  said  bill,  and  the  several 
clauses,  provisoes,  restrictions,  and  stipulations  therein 
to  be  contained,  shall  be  agreed  upon  and  settled  by  and 
between  the  solicitors  of  the  said  parties  hereto,  before 
any  proceedings  shall  take  place  thereupon  in  committee 
of  either  House  of  Parliament,  to  the  intent,  and  with 
the  object,  that  the  said  bill  might  be  as  perfect  and 
beneficial  for  the  interest  of  all  the  said  parties  in  the 
reclamation  of  the  said  slob  or  waste  land  as  it  can  be 
made ;  and  that  if,  in  framing  and  perfecting  the  said 
bin,  any  difference  or  dispute  shall  arise  between  the 
said  parties,  or  any  of  them,  in  regard  to  any  clause, 
matter,  or  thing  which  any  of  the  said  parties  may  desire 
to  insert  or  have  omitted  in  the  said  bill,  such  difference 
or  dispute  shall  be  referred  forthwith  to  P.  B.  Brodie, 
Esq.,  for  his  opinion  and  determination,  which  shall  be 
final  and  conclusive  on  the  said  parties :  That  the  said 
Fishmongers'  Company  and  Robert  Ogilby  respectively 
shall,  by  petition  or  otherwise,  at  the  expense  of  the  said 
John  Robertson,  Thomas  Isaac  Dimsdale,  John  Gyllyatt 
Booth,  Francis  Stedman,  Francis  William  Staines,  Tho- 
mas Edge,  and  James  Whiskin,  use  all  reasonable  means 
and  endeavours  to  promote  the  progress  of  the  said  biU, 
and  procure  an  act  of  parliament  to  pass  thereupon :  That 
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1 852.  such  part  of  the  said  slob  or  waste  land  as  is  opposite  to  tlie 

^j^  said  Fishmongers^  Company's  estate^  bounded  by  the  ca- 

FisHMONGEEs'  nal  on  the  one  side,  and  by  Mr.  MaxwelFs  property  on  the 

V.  other,  and  extending  to  the  site  of  the  proposed  embank- 

DiMaDALE.  ^^^^  ^  jgij  ^Q^jj^  ^  ^^  McNeill's  plan,  shaU  be  aDot. 

ted  and  given  to  the  said  Fishmongers'  Company :  That 
a  proportion  equal  to  one  tenth  part  in  the  whole  of  the 
slob  or  waste  land  opposite  to  the  frontage  of  the  lands 
of  the  said  Robert  Ogilby,  which  shall  be  reclaimed 
under  the  powers  of  the  said  intended  act,  shaU  be  allot- 
ted and  given  to  the  said  Robert  Ogilby, — such  pro- 
portion of  the  said  slob  or  waste  land  to  be  part  of  the 
slob  opposite  to  such  frontage  as  aforesaid,  and  to  be 
selected  by  the  said  Robert  Ogilby  and  the  said  John 
Robertson,  Thomas  Isaac  Dimsdale,  John  Gyllyatt 
Booth,  Francis  Stedman,  Francis  William  Staines, 
Thomas  Edge,  and  James  Whiskin,  with  due  r^ard  to 
the  convenience  and  interest  of  the  said  Robert  Ogilby, 
so  far  as  the  same  can  be  accomplished  consistently  with 
an  arrangement  for  the  cession  of  further  portions  of 
the  said  slob,  entered  into  by  the  said  Thomas  Isaac 
Dimsdale  with  certain  other  persons;  it  being  under- 
stood that  such  arrangement  is  not  to  affect  or  prejudice 
any  right  of  the  said  Robert  Ogilby :  That  such  respect- 
ive allotments  or  proportions  shall  be  absolutely  reserved 
in  tlie  said  intended  act  to  the  said  Fishmongers'  Com- 
pany and  their  successors,  and  to  the  said  Robert  Ogilby 
and  his  heirs,  respectively,  free  and  indemnified  of  and 
from  and  against  all  costs,  charges,  and  expenses  attend- 
ing the  embanking,  draining,  and  reclaiming  the  said 
slob,  or  any  otlier  charge,  stipulation,  restriction,  or  con- 
dition whatsoever :  And  the  said  John  Robertson,  Tho- 
mas Isaac  Dimsdale,  John  Gyllyatt  Booth,  Francis 
Stedman,  Francis  William  Staines,  Thomas  Edge,  and 
James  Whiskin,  do  hereby  undertake  and  agree  that 
they  will,  on  the  passing  of  the  said  intended  act,  pay  to 
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the  said  Fishmongers'  Company  the  sum   of  1000/.;        1852. 
and  that  the  said  John  Robertson,  Thomas  Isaac  Dims-  "i^ 

dale,  John  Gyliyatt  Booth,  Francis  Stedman,  Francis  Fishmoitobbs' 
William  Staines,  Thomas  Edge,  and  James  Whiskin,  v, 

shall  and  will  pay  all  costs  and  expenses  of  and  attend- 
ant upon  the  application  for  and  obtaining  the  said  act : 
And,  lastly,  it  is  agreed  by  and  on  the  part  of  the  Fish- 
mongers' Company  and  the  said  Robert  Ogilby,  that  the 
aforesaid  proportions  or  allotments  of  the  said  slob  or 
waste  land,  when  reclaimed,  which  shall  be  allotted  to 
them  respectively  as  aforesaid,  shall  be  received  and 
taken  by  them  respectively  in  full  of  all  rights  and  claims 
of  the  said  Fishmongers'  Company  and  the  said  Robert 
Ogilby  respectively,  or  any  of  their  respective  tenants 
claiming  from  or  under  them  or  him,  in  respect  of  the 
said  slob  or  waste  land ;  and  that  the  said  Fishmongers' 
Company  and  the  said  Robert  Ogilby  respectively  will 
protect  and  indemnify  the  said  John  Robertson,  Thomas 
Isaac  Dimsdale,  John  Gyliyatt  Booth,  Francis  Stedman, 
Francis  William  Staines,  Thomas  Edge,  and  James 
Whiskin,  from  and  against  any  right  or  daim  derived 
from  or  imder  the  said  Fishmongers'  Company  and  the 
said  Robert  Ogilby  respectively,  which  shall  or  may  be 
made  by  any  of  their  said  tenants  respectively,  in,  to,  or 
upon  the  said  slob  or  waste  land,  or  any  part  thereof, 
save  and  except  as  to  any  contract  or  engagement  which 
may  have  been  entered  into  by  the  said  John  Robertson, 
Thomas  Isaac  Dimsdale,  John  Gyliyatt  Booth,  Francis 
Stedman,  Francis  William  Staines,  Thomas  Edge,  and 
James  Whiskin,  or  any  or  either  of  them,  with  the  said 
tenants  respectively,  or  any  or  either  of  them,  in  respect 
thereof. 

"  Witness,  (signed)  "  J.  D.  Towse. 

"  Thomas  Hughes."  "  T.  G.  Kensit." 

The  plaintiffs  then  further  proved  and -read  in  evi- 
dence a  certain  memorandum  in  writing  indorsed  on  the 
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1852.        said  last-mentioned  part  of  the  said  agreement,  and 
^£^  which  was  as  follows : — 

FisHMONosBs*      ''Memorandum.    It  is  understood  between  the  par- 
Ck>MPANr        ...  ... 

V.  ties  within  named^  that  the  within-mentioned  Wardens 

and  Commonalty  and  the  said  Robert  Ogilby  are  oinly 
indOT^d^thCTc-  Severally,  and  not  jointly,  held  and  bound  for  the  fulfil- 
<""•  ment  of  the  within-mentioned  agreement  on  their  own 

respective  parts,  but  not  for  each  other;  and  that  the 
sum  of  1000/.  within  mentioned  to  be  paid  to  the  said 
Wardens  and  Commonalty,  is  for  certain  costs  and  ex- 
penses which  they  the  said  Wardens  and  Commonalty 
have  been  put  to  during  the  present  year,  partiy  in  the 
survey  made  by  Mr.  M'NeiU,  and  for  his  plans  and 
valuations,  which  survey,  plans,  and  valuations  the  several 
persons  within  named  to  be  parties  of  the  third  part  are 
to  have  the  benefit  of;  but  that  they  are  to  be  forthwith 
returned  to  the  said  Wardens  and  Commonalty,  if  the 
said  sum  of  1000/.  shall  not  be  duly  paid  as  within  men- 
tioned :  and  it  is  also  agreed  that  the  within-mentioned 
agreement  for  withdrawing  the  opposition,  and  facili- 
tating the  bin,  as  within  mentioned,  shall  only  be  and 
remain  in  force  for  the  present  session  of  parliament, 
1837  and  1838. 

Witness,  (signed)  "  J.  D.  Towse. 

Thomas  Hughes."  "  T.  G.  Kensit/' 

The  plaintiff  further  proved,  that  the  first-mentioned 
paper  writing  or  agreement,  and  also  the  memorandum, 
were  respectively  ingrosscd  in  two  parts,  and  that  one 
part  of  the  said  agreement,  being  the  part  so  proved  as 
aforesaid,  was  signed  on  the  date  thereof  by  Towse  and 
Kensit,  and  that  one  part  of  the  memorandiun,  being 
the  part  so  proved  as  aforesaid,  was  signed  two  or  three 
weeks  afterwards,  by  Towse  and  Kensit,  and  that  such 
parts  were  delivered  to  one  Pearce,  an  attorney,  to  be 
kept  by  him  on  behalf  of  all  the  defendants, — the  other 
parts  of  the  first-mentioned  paper  writing  or  agreement. 
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and  of  the  memorandum^  having  been  delivered  to  the        1852. 
plaintiffs.     And  the  plaintiffs  then  produced  out  of  their         ^^ 
own  custody  at  the  trial,  and  identified,  the  duplicate  Fishmokoees' 
engrossment  or  other  part  of  the  said  paper  writing  or         "^^ 
agreement,  and  also  the  duplicate  engrossment  or  other       nwDALB. 
part  of  the  said  memorandum,  and  which  was  indorsed 
on  the  last-mentioned  part  of  the  said  agreement,  on  the 
same  sheet  of  paper,  and  signed  by  Pearce. 

The  plaintiffs  then  gave  evidence  to  shew  that  Pearce, 
by  whom  the  duplicate  engrossment  of  the  memorandum 
was  signed,  was  the  attorney  and  agent  of  all  the  de- 
fendants, and  authorized  to  sign  the  same  on  their  be- 
half. They  then  tendered  in  evidence  the  said  duplicate 
engrossment  of  the  said  memorandum  indorsed  on  the 
said  duplicate  engrossment  of  the  said  agreement: 
whereupon  the  counsel  for  the  defendants  objected  that 
the  agency  of  Pearce  was  not  proved :  but  the  Lord 
Chief  Justice  overruled  the  objection,  and  the  said  me- 
morandum was  then  read  in  evidence  on  the  part  of  the 
plaintiffs.  [It  was  signed  ''J.  M.  Pearce,  solicitor  to 
the  within-named  parties  of  the  third  part."] 

The  plaintifis  then  proved  that  the  said  memorandum 
was  signed  by  Pearce  two  or  tliree  weeks  after  the  date 
and  execution  of  the  agreement,  and  then  handed  by  him 
to  the  plaintiffs. 

The  memorandum  so  signed  by  Pearce  was  stamped  stamps  on  tbo 
with  a  20s.  stamp.     The  other  part  of  the  memorandum 
so  given  in  evidence  as  aforesaid,  and  signed  by  Towse 
and  Kcnsit,  was  stamped  with  a  358.  stamp. 

The  plaintiffs  then  tendered  in  evidence  the  part  of 
the  agreement  on  which  the  part  of  the  memoraudiun 
signed  by  Pearce  was  indorsed :  whereupon  the  counsel 
for  the  defendant  Staines  objected  and  insisted  that  the 
said  last-mentioned  part  of  the  said  agreement  was  not 
admissible  in  evidence  as  part  of  and  incorporated  in  the 
said   duplicate   memorandum,   because   such  duplicate 
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memorandum  and  duplicate  agreement  contained  toge- 
^^         ther  more  than  1080  words,  and  were  not  sufficiently 
FiflHMONeEEB*  stamped ;  and  that  the  said  last-mentioned  part  of  the 

COMPANT  .  , 

said  agreement  could  not  be  read  as  an  independent 
agreement,  without  calling  the  attesting-witnesses  to  the 
same.  The  Lord  Chief  Justice,  at  the  request  of  the 
said  defendant,  inspected  the  last-mentioned  part  of  the 
agreement  on  which  the  said  part  of  the  said  menunran- 
dum  so  signed  by  Pearce  was  indorsed,  and  the  same 
then  appeared  to  and  did  contain  more  than  1080  words, 
and  appeared  to  have  been  signed  by  all  the  defendants^ 
— the  signatures  of  Booth,  Stedman,  and  Edge  being 
attested  by  one  Dalton, — those  of  Staines  and  Whiskin 
by  one  Jerwood, — and  those  of  Robertson  and  Dimsdale 
by  Pearce. 

It  was  then  further  proved,  and  it  then  appeared,  that 
the  said  last-mentioned  part  of  the  agreement,  and  alra 
the  said  part  of  the  said  agreement  so  signed  by  Towse 
and  Eensit,  were  each  respectively  stamped  with  a  85«. 
stamp. 

The  plaintiffs  again  tendered  in  evidence  the  said  part 
of  the  agreement  signed  by  the  defendants :  and  there- 
upon the  Lord  Chief  Justice  ruled  and  decided  that  the 
evidence  given  on  the  part  of  the  plaintiffs  did  prove  the 
agency  and  authority  of  Pearce  to  sign  the  memorandum 
on  behalf  of  the  defendants ;  and  then  also  ruled  and  de- 
cided that  the  said  part  of  the  agreement  signed  by  the 
defendants  was  not  admissible  and  could  not  be  read  in 
evidence  without  the  attesting-witnesses  being  called, 
unless  the  memorandum  indorsed  thereon,  and  so 
signed  by  Pearce  as  aforesaid  was  stamped  with  a  35«. 
stamp ;  and  that,  for  want  of  such  35^.  stamp  on  the 
said  memorandum  so  signed  by  Pearce,  the  said  last- 
mentioned  part  of  the  agreement  could  not  be  read  in 
evidence;  and  thereupon  he  rejected  it. 

The  plaintiffs'  counsel  excepted  to  this  ruling,  insist- 
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ing  that  the  20^.  stamp  upon  the  memorandum  signed        1852. 
by  Pearce  was  sufficient  to  render  the  agreement  upon         xhb 

which  it  was  indorsed,  admissible  in  evidence.  FisHMoiraEEs* 

'  Company 

The  jury  being  by  consent  discharged  from  giving  any  «. 

verdict  upon  any  of  the  issues  other  than  and  except  the 
issue  joined  upon  the  first  plea  (non  assumpsit)  of  the 
defendant  Staines^  his  lordship  directed  them^  that^  by 
reason  of  the  plaintiffs'  not  having  the  last-mentioned 
memorandum  stamped  with  a  35«.  stamp^  the  last-men- 
tioned part  of  the  agreement  (signed  by  the  defendants) 
could  not  be  read  in  evidence ;  and  that^  the  agreement^ 
for  that  reason^  not  being  proved^  they  must  give  their 
verdict  in  favour  of  the  defendant  Staines  upon  the  issue 
joined  upon  his  first  plea.  To  this  ruling  and  direction 
the  plaintiffs'  counsel  again  excepted :  and  thereupon 
the  jury  returned  a  verdict  for  the  defendant  Staines 
upon  the  said  issue. 

The  exceptions  now  came  on  for  argument  before 
Parke,  B.,  Wightman,  J.,  Erie,  J.,  Piatt,  B.,  Martin,  B., 
and  Crompton,  J. 

Bovill  (with  whom  was  Brewer),  for  the  plaintiffs  in 
error.  The  sole  question  to  be  discussed,  is,  whether  this 
agreement  required  any,  and  what,  stamp.  The  facts 
are  shortly  these : — On  the  17th  of  March,  1888,  an 
agreement  was  executed  in  counterpart,  each  part  being 
duly  stamped  with  a  35«.  stamp,  between  the  Fish- 
mongers' Company  and  Ogilby  and  the  seven  defend- 
ants. Two  or  three  weeks  afterwards,  a  memorandum 
was  indorsed  upon  each  part  of  the  agreement, — the 
memorandum  indorsed  on  the  part  of  the  agreement 
which  was  in  the  defendants'  possession  being  signed  by 
Towse  and  Kensit  as  the  attorneys  respectively  for  the 
plaintiffs  and  Ogilby,  and  being  stamped  with  a  35«. 
stamp, — that  indorsed  on  the  part  of  the  agreement  in 
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1852.       the  plaintifiB'  possession  being  signed  on  the  defendants' 
^^         behalf  by  Pearce,  and  stamped  with  a  20*.  stamp.     At 
^^^S^^^   the  trial,  the  plaintiflfs  called  for  and  read  the  part  of  the 
V.  agreement  which  was  in  the  hands  of  the  defendants, 

with  the  memorandum  indorsed  thereon.  They  then 
produced  their  part  of  the  agreement,  and  (after  proving 
the  agency  of  Pearce)  read  the  memorandum  indorsed 
upon  it.  They  then  proposed  to  read  what  the  memo- 
randum referred  to  as  ''the  within-mentioned  agree- 
ment.^'  It  was  thereupon  objected,  on  the  part  of  the 
defendants,  that,  inasmuch  as  the  agreement  was  thus 
incorporated  in  the  memorandum,  and  both  together 
contained  more  than  fifteen  folios,  a  35*.  stamp  upon 
the  memorandum  was  necessary,  in  the  absence  of 
proof  of  the  agreement  it  referred  to,  by  calling  the  at- 
testing-witnesses.  That  objection,  it  is  submitted^  wu 
improperly  allowed  to  prevail. 

1.  The  agreement  and  memorandum  related  to  one 
and  the  same  matter,  and  in  truth  formed  together  one 
agreement,  for  the  purposes  of  the  stamp,  though  they 
were  executed  at  different  times :  the  latter  was  a  mere 
explanation  of  the  intention  of  the  parties.  This  point 
was  discussed  in  TTie  Fishmongers^  Company  v.  Robert- 
son, ante,  Vol.  I.  p.  60,  but  no  opinion  was  pronounced 
upon  it,  though  it  was  understood  at  the  time  that  the 
judges  were  equally  divided.  There  are  authmties, 
however,  to  shew  these  two  formed  one  agreement,  and 
required  only  one  stamp,  and  that  the  interval  between 
the  execution  of  the  one  and  the  other,  is  of  no  conse- 
quence. In  Taylor  Y.Pa7Ty,  1  M.  &  G.604, 1  Scott,  N.R. 
576,  by  a  memorandum  between  A.  and  B.,  it  was  agreed 
that  a  question  of  boundary  should  be  referred  to  some 
indifferent  siirveyor  residing  at  a  distance :  by  a  ituther 
memorandum  written  on  the  same  paper,  at  a  subsequtiU 
day,  it  was  agreed  that  the  question  should  be  settled 
by  C. :  and  it  was  held,  that  the  two  memorandums 
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constituted  one  agreement,  requiring  only  one  stamp.        1852. 

So,  in  Stead  v.  Liddard,  1  Bingh.  196,  8  J.  B.  Moore,  ^^ 

2,  A.,  by  a  letter  in  which  the  consideration  of  the  Fishmonoebb' 

Company 
transaction  sufficiently  appeared,  entered  into  an  agree-  v. 

ment  with  B.,  and  B.  became  party  to  the  engagement 
by  writing  a  few  lines  at  the  bottom  of  a  copy  of  A/s 
letter.  C.  became  guarantee  for  B.  to  A.,  by  indorse- 
ment on  the  back  of  this  copy  of  A.'s  letter,  in  whicli 
indorsement  reference  was  made  to  the  terms  of  the 
agreement  on  the  other  side :  and  the  court  held,  that 
the  whole  formed  one  transaction,  and  therefore  one 
stamp  was  sufficient. 

2.  Assuming  a  stamp  on  the  memorandum  to  be  ne- 
cessary, it  was  sufficiently  stamped.  For  the  purpose  of 
the  stamp,  the  number  of  words  in  the  agreement  upon 
which  it  was  indorsed,  are  not  to  be  reckoned.  The 
words  of  the  stamp-act,  55  G.  3,  c.  184,  upon  which  this 
depends,  are  contained  in  the  schedule,  part  1, — '^  Agree- 
ment, or  any  minute  or  memorandum  of  an  agreement, 
made  in  England  or  Ireland  imder  hand  only,  or  made 
in  Scotland  without  any  clause  of  registration  (and  not 
otherwise  charged,  nor  expressly  exempted  fipom  all 
stamp-duty),  where  the  matter  thereof  shall  be  of  the 
value  of  20/.  or  upwards,  whether  the  same  shall  be  only 
evidence  of  a  contract,  or  obligatory  upon  the  parties 
from  its  being  a  written  instrument,  together  with  any 
schedule,  receipt,  or  other  matters  put  or  indorsed  thereon, 
or  annexed  thereto, — where  the  same  shall  not  contain 
more  than  1080  words,"  a  duty  of  20s. :  "  and,  where 
the  same  shall  contain  more  than  1080  words,  1/.  16s. : 
and  for  every  entire  quantity  of  1080  words  contained 
therein  over  and  above  the  first  1080  words,  a  further 
progressive  duty  of  1/.  5*. :  Provided  always,  that,  where 
divers  letters  shall  be  offered  in  evidence  to  prove  any 
agreement  between  the  parties  who  shall  have  written 
such  letters,  it  shall  be  sufficient  if  any  one  of  such 
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1852.        letters  shall  be  stamped  with  a  duty  of  1/.  15s.,  although 

"i^         the  same  shall  in  the  whole  contaiQ  twice  the  number  of 

FiBHHOKOEM'  1080  words  or  upwards/'     This,  it  is  submitted,  is  not 

COXFAITT 

9.  a  ''schedule  or  receipt/'  or  other  matter  ejusdem  gene- 

ns :  neither  is  it ''  indorsed  thereon,  or  annexed  thereto :" 
it  is  the  memorandum  that  is  indorsed  upon  the  agree' 
ment.  ^Parke,  B.  That  is  precisely  the  distinction 
which  was  taken  in  Attwood  v.  Small,  7  B.  &  C.  390, 
1  M.  &  B.  246.]  In  that  case,  an  agreement  referred 
to  a  clause  in  a  former  agreement,  and  provided  that  it 
should  extend  to  the  new  agreement,  as  if  it  had  been 
repeated  therein :  and  it  was  held,  that  the  clause  referred 
to  could  not  be  considered  as  ''annexed  to''  the  new  agree- 
ment, so  as  to  make  an  additional  stamp  necessary,  on 
the  ground  of  the  agreement,  with  the  clause,  containing 
more  than  1080  words.  [Martin,  B.  This  is  not  quite 
that  case.  The  memorandum  here  is  merely  explanatory 
of  the  original  agreement.]  The  case  of  Weedon  t. 
Woodbridge,  13  Jurist,  630,  n.,  is  precisely  in  point 
There,  by  lease  between  W.  W.  and  C.  S.,  indorsed  on 
a  prior  lease  between  the  same  parties,  reciting,  that,  iii 
consideration  of  money  laid  out  upon  the  premises  by 
W.  W.,  C.  S.  had  agreed  to  pay  a  further  rent,  it  was 
witnessed,  that,  in  consideration  of  the  rent  reserved 
by  the  within- written  indenture,  and  of  the  covenants, 
provisoes,  and  agreements  therein  contained,  and  also  in 
consideration  of  the  further  yearly  rent,  W.  W.  demised 
to  C.  S.  the  premises  for  the  residue  of  the  term  granted 
by  the  within- written  indenture,  subject  to  the  provisoes, 
covenants,  and  agreements  therein  contained,  yielding 
the  rent  in  addition  to  the  rent  reserved  by  the  same 
indenture :  and  it  was  held,  that  the  original  lease  did 
not  require  an  additional  stamp,  on  account  of  the  lease 
indorsed  upon  it,  and  that  the  indorsed  lease  did  not 
require  a  progressive  duty  within  the  55  G.  3,  c.  184, 
schcd.  part  1,  title  "Deed." 
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3.  If  the  indorsed  memorandums  are  to  be  treated  as        1852. 
a  separate  and  new  agreement,  then,  there  being  only  7^^ 
the  signature  of  each  party  to  the  copy  in  the  hands  of  Fishmongebb* 
the  other,  the   two  formed   one   agreement,   and   the  v, 

II.  15«.  stamp  upon  one  was  sufficient. 

4.  The  subject-matter  of  the  agreement  did  not  appear 
to  be  of  the  value  of  20/. 

5.  There  clearly  could  be  no  necessity  for  calling  the 
attesting- witnesses  to  prove  the  agreement  executed  by 
the  defendants.  ^Parke,  B.  This  court  so  decided  on 
the  former  occasion:  ante,  Vol.  VI.  p.  896.]  It  was 
clearly  receivable  on  the  ground  of  its  being  an  admis- 
sion by  the  parties:  see  Dillon  v.  Crawley ,  Sir  John 
Holt,  299,  where  Holt,  C.  J.,  says:  "Can  there  be 
better  evidence  of  a  deed  than  to  own  it,  and  recite  it 
under  his  hand  and  seal  ?  '' 

/.  Brown  (with  whom  was  Hindmarch),  for  the  de- 
fendant Staines.  .  It  certainly  is  difficult  to  distinguish 
the  cases  of  Attwood  v.  Small  and  Weedon  v.  Woodbridge 
from  the  present  case.  But  it  is  submitted  that  they 
were  not  well  decided.  The  former  has  not  escaped  the 
censure  of  Mr.  Tilsley, — no  mean  authority  upon  a  sub- 
ject of  this  sort.  See  Tilsley  on  the  Stamp  Laws,  pp. 
541,  542.  The  original  agreement  here  clearly  is  incor- 
porated in  and  forms  part  of  the  memorandum ;  conse- 
quently, the  20*.  stamp  was  insufficient.  When  the 
case  was  before  this  court  upon  the  former  occasion,  the 
court  say, — ante.  Vol.  VI.  p.  914, — "We  are  unani- 
mously of  opinion  that  the  eflfect  of  the  memorandum 
indorsed  upon  the  original  agreement  in  this  case,  was, 
to  incorporate  and  make  the  whole  one  new  agreement.^' 
[^Parke,  B.  That  judgment  had  no  reference  to  the 
agreement  being  part  of  the  memorandum,  for  the  pur- 
pose of  the  stamp-duty,  but  was  merely  with  a  view  to 
shew  why  it  was  unnecessary  to  call  the  attesting  wit- 
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1852.        nesses  to  prove  the  agreement.]     The  court  cannot  hold 
^^^         that  the  original  agreement  is  not  part  of  the  memoran- 
FiBHMONOEBs*  jum,  for  the  purpose  of  the  stamp^  without  holding  that 
V,  it  might  have  been  given  in  evidence  even  if  it  was 

never  stamped  at  all.  The  stamp-act  imposes  a  duty  of 
25*.  on  any  "  Schedule,  inventory,  or  catalogue  of  any 
lands,  hereditaments,  or  heritable  subjects,  or  of  any 
furniture,  fixtures,  or  other  goods  or  effects,  or  contain- 
ing the  terms  and  conditions  of  any  proposed  sale,  lease, 
or  tack,  or  the  conditions  and  regulations  for  the  culti- 
vation or  management  of  any  farm,  lands,  or  other 
property  leased  or  agreed  to  be  leased,  or  containing  any 
other  matter  or  matters  of  contract  or  stipulation  what- 
soever, which  shall  be  referred  to  in  or  by,  and  be  in- 
tended to  be  used  or  given  in  evidence  as  part  of,  or  as 
material  to,  any  agreement,  lease,  tack,  bond,  deed,  or 
other  instrument  charged  with  any  duty,  but  which  shall 
be  separate  and  distinct  from,  and  not  indorsed  on  or 
annexed  to  such  agreement,  lease,  tack,  bond,  deed,  or 
other  instrument.^'  The  object  of  that  was,  to  pre. 
vent  evasion  of  duty,  by  having  a  catalogue  of  clauses 
in  a  separate  instrument.  If  the  original  agreement 
here  required  no  stamp  because  it  is  not  indorsed 
upon  or  annexed  to  the  memorandum,  it  escapes 
duty  under  title  "schedule,'^  because  it  is  not  a  se- 
parate instrument.  That  difficulty  can  only  be  ob- 
viated by  holding  that  the  original  agreement  and  the 
memorandum  together  formed  one  new  agreement.  In 
Veal  V.  Nicholls,  1  M.  &  Rob.  2 18,  it  was  held  that  an 
additional  stamp  was  requii'ed  in  respect  of  an  inventory 
referred  to  by  an  agreement,  though  annexed  to  the 
agreement  after  it  was  executed.  [Parke,  B.  Assum- 
ing the  whole  to  be  one  agreement,  a  duty  of  21.  I5«.  has 
been  paid.]  The  Sos,  stamp  was  used  up  and  exhausted 
by  the  original  agreement:  it  cannot,  therefore,  be 
prayed  in  aid  of  the  deficient  stamp  upon  the  memoran- 
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dum.  \_Parkey  B.  It  does  not  appear  upon  the  record 
when  the  stamp  was  affixed :  the  presumption,  unless 
the  contrary  appears,  is,  that  everything  has  been  pro- 
perly done.  Must  we  not  assume  that  the  paper  was 
stamped  after  the  second  agreement  was  executed  ?  In 
that  case,  the  stamp  would  be  sufficient.]  The  court 
will  hardly  assume  that  the  parties  neglected  to  stamp 
the  agreement  within  the  proper  time.  [  Wightman,  J. 
Where  an  instrument  is  not  required  by  law  to  be 
stamped  within  a  particular  time  after  its  execution, 
the  court,  on  its  being  oflFered  in  evidence,  will  not  in- 
quire when  the  stamp  was  affixed,  nor,  if  a  penalty  was 
incurred,  whether  the  proper  penalty  was  paid  on  the 
stamping:  The  Kingv,  The  Inhabitants  of  Preston,  5  B. 
&  Ad.  1028.]  The  defendants  ought  not  to  be  preju- 
diced by  such  an  omission  in  the  bill  of  exceptions :  if 
necessary,  the  court  will  allow  it  to  be  amended.  [Per 
Curiam.  Not  to  aid  such  an  objection  as  this.]  In 
Bacon  v.  Simpson,  3  M.  &  W.  78,  an  agreement  for 
assigning  a  house,  provided  that  either  party  making  de- 
fault should  pay  to  the  other  500/.  as  liquidated  dama- 
ges :  after  the  making  of  the  agreement,  but  before  the 
day  for  its  completion  arrived,  the  parties  agreed,  by  an 
indorsement  on  the  former  agreement,  to  enlarge  the 
time  for  its  performance  for  a  few  days  :  and  it  was  held 
that  this  amounted  to  a  firesh  agreement,  (a) 
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Crowder,  who  appeared  for  Dimsdale, — who  had  not 


(a)  In  Sneezum  v.  Marshall, 
7  M.  &  W.  417,  an  agreement 
for  the  sale  of  a  house  stated 
that  the  sale  was  subject  to  the 
covenants  set  forth  "  in  a  draft 
lease  delivered  this  day  : "  and 
it  was  held,  that,  in  calculating 
the  number  of  words,  with  re- 
ference to  the  stamp  upon  the 


agreement,  the  covenants  in 
the  lease  were  not  to  be  includ- 
ed; and,  the  agreement  con- 
taining less  than  1080  words, 
and  being  stamped  with  a  20s. 
stamp,  that  the  stamp  was  suffi- 
cient. And  see  Vollans  v. 
F/etcher,  1  Exch.  20. 
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1852.        pleaded  non  assumpsit, — claimed  to  be  heard.     \_Platt, 

^^^         B.    Dimsdale  has  admitted  the  contract  upon  the  record. 

FiBHMONOEBs'  jjow  cau  hc  be  heard  to  make  this  obiection  ?     Could 

V.  you  have  been  heard  upon  Staines's  demurrer?]     No. 

But  this  is  a  different  case.     All  the  defendants  are 

equally  interested  in  the  judgment.     [Wightman,  J.    If 

Mr.  Brown  had  waived  the  objection  at  the  trial,  could 

you  have  insisted  upon  it?]     Clearly.     [Wtghtman,  J. 

In  case  of  a  judgment  by  default,  you  could  only  have 

been  heard  for  the  purpose  of  cutting  down  the  damages. 

Parke,  B.     Protesting  that  you  ought  not  to  be  heard^ 

we  will  hear  you.] 

Crowder  then  proceeded  to  argue  on  behalf  of  Dims- 
dale :  but  his  argument  necessarily  resembled  that  urged 
by  Brown. 

Bovill,  in  reply,  was  stopped  by  the  court. 

Parke,  B.  We  are  all  of  opinion  that  the  Lord  Chief 
Justice  was  wrong  in  putting  the  construction  he  did 
upon  the  dicta  of  this  court  when  this  case  was  before 
us  in  1848,  and  tliat  there  must  again  be  a  venire  de 
novo  The  principal  reliance  has  been  placed  upon  the 
assumption  that  the  court  upon  that  occasion  decided 
that  the  original  agreement  was  incorporated  with  the 
memorandum,  and  that  the  two  togetlier  formed  one 
agreement.  But,  if  the  argument  and  the  decision  be 
closely  looked  at,  it  will  be  evident  that  all  that  the 
court  say,  is,  that  the  effect  of  the  memorandum  was  to 
recognise  and  refer  to  the  former  agreement,  not  so  as 
to  incorporate  it  for  all  purposes,  but  to  explain  and 
render  more  intelligible  the  meaning  of  the  parties. 
None  of  the  court  intended  to  say  anything  with  refer- 
ence to  the  stamp-act.  All  they  meant  to  lay  down, 
was,  that  the   memorandum   so   far  incorporated   the 
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former  agreement  as  to  render  it  uimecessary  to  prove  it        1852. 
by  the  subscribing  witness.     The  memorandum  consists  ^^ 

merely  of  a  declaration,  in  the  first  place,  that  the  par-  Fishmonqebs' 
ties  are  not  to  be  jointly  liable,  as  they  probably  would 
be  under  the  first  agreement,  and  secondly,  to  explain 
for  what  the  1000/.  was  to  be  paid  to  the  plaintiffs, — 
not  for  foregoing  their  threatened  opposition  to  the  de- 
fendants' bill  in  committee,  but  for  the  maps,  plans,  and 
surveys.  If  we  look  at  the  memorandum  only,  which  is 
contained  in  the  same  sheet  of  paper  on  which  the  agree- 
ment is  written,  though  it  admits  the  former  a^eement, 
so  as  to  make  it  unnecessary  to  prove  it  in  the  usual 
way  j  yet  we  have  two  decisions  shewing  that  it  does  not 
so  incorporate  it  as  to  require  us  to  count  in  the  words 
of  such  former  agreement,  with  a  view  to  the  stamp- 
duty.  A  party  cannot  be  made  to  pay  a  larger  duty, 
unless  the  words  of  the  statute  clearly  and  unequivocally 
impose  upon  him  that  obligation.  The  language  which 
has  been  referred  to  embraces  only  those  matters  which 
are  indorsed  upon  the  agreement,  or  are  annexed  to  it  so 
as  to  form  essentially  part  of  it.  It  may  be  that  this 
decision  may  give  occasion  for  some  evasion  of  the  stamp- 
act:  but  that  we  cannot  help.  We  think  that  this 
memorandum  does  not  incorporate  the  original  agree- 
ment at  all;  but  is  a  distinct  agreement  in  itself;  and 
that,  even  if  it  did  incorporate  the  original  agreement, 
there  is  no  clause  in  the  stamp-act  which  hits  the  pre- 
sent case.  We  are  therefore  of  opinion  that  the  memo- 
randum was  properly  stamped,  and  consequently  that 
there  must  be  a  venire  de  novo. 

Venire  de  novo. 
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The    Great   Northern    Railway  Company  v,  Har- 
rison and  Others. 


A  contract 
under  seal  re- 
cited that  the 
defendants,  a 
railway  com- 
pany, were 
•*  de^rons  of 
being  supplied 
with  350,000 
sleepers  of 


upon-HuU,  and  Richard  Harrison  and  William  Single- 
ton, of  Leeds,  in  the  county  of  York,  timber-merchants, 
trading  at  the  borough  of  Kingston-upon-Hull  afore- 


X  HIS  was  an  action  of  covenant  brought  by  Messrs. 
Harrison  &  Co.,  the  plaintiffs  below,  against  The  Great 
Northern  Railway  Company,  upon  the  following  con- 
tract, under  seal : — 

'*  This  indenture,  made  the  12th  of  February,  1847, 

between  The  Great  Northern  Railway  Company  of  the 

Dantzic  or  Me-  one  part,  and  John  Crowther  Metcalf  Harrison,  Charies 

mel  timber."  _  /»  -rr* 

This  contract      Harrison,  and  Stephen  West,  of  the  town  of  Kmgston- 

was  based 
upon  a  specifi- 
cation, pre- 
pared 1^  the 
company,  in 
which  it  was 

stated,  that,  "the  number  of  sleepers  required  under  this  specification  is  350,000;  one  half  im2l 
have  to  he  delivered  in  1847,  and  the  remainder  by  Midsummer,  18-18 ;"  that  "  the  deliveriei 
are  to  be  made  either  by  stacking  the  8leei)ers  upon  a  wharf,  or  properly  loading  them  into 
a  boat  or  bai^,  or  other  vessel,  ae  may  he  directed  hy  the  resident  engineer ;  **  and  tihat 
the  payments  were  to  be  made  upon  the  engineer  certifying  the  due  delivery  of  each  cax|^ 

By  the  contract,  the  plaintiffs  covenanted  to  8ui)ply  the  company  with  350,000  sleepers 
of  the  quality  and  description  mentioned,  and  to  deliver  them  within  the  times  mentioned 
in  the  specification,  "  as  aud  when,  and  in  such  quantities,  and  in  such  manner,  as  the 
engineer  of  the  company  should,  by  order  or  requisition  in  writing,  from  time  to  time, 
within  the  period  limited  by  the  specification,  direct  or  require."  The  engineer  was  to  be 
at  liberty,  at  any  time  before  the  complete  execution  of  the  contract  "  by  the  delivery  of 
the  whole  number  of  350,000  sleei)ers,"  to  alter  their  size,  form,  or  construction,  or  to 
vary  the  times  of  delivery  "  of  any  of  the  said  sleejMjrs  which  should  not  then  have  been 
delivered."  And  the  defendants,  in  consideration  of  the  premises,  covenanted  to  pay  to 
the  plaintifis,  '*  for  or  in  respect  of  the  said  slee})ors  hereinbefore  contracted  to  be  tsw^ 
plied,"  a  certain  price,  upon  their  engineer  certifying  the  due  delivery  of  each  cargo. 
And  it  was  fiirther  agreed  that  2000/.  of  the  price  should  be  retained  by  the  company 
until  two  months  after  their  engineer  should  have  certified  that  "  the  whole  of  the  said 
350,000  sleepers  hereinbefore  agreed  to  be  supplied  by  the  said  contractors,  shall  have  been 
supplied : " — 

Held,  by  the  Exchequer  Chamber, — affinning  the  judgment  of  the  court  below, — that 
this  was  a  positive  contract  by  the  plaintiffs  to  supply,  and  by  the  defendants  to  take  and 
to  pay  for,  the  whole  number  of  350,000  sleepers ;  and  that  the  plaiutifis  were  entitled  to 
notice  of  the  times  when  the  sleepers  would  be  reqmred. 

The  third  plea  traversed  an  averment  in  the  declaration  that  the  defendants  had  notice 
that  the  plaintiffs  were  ready  and  willing  to  supply  the  sleepers,  and  all(^^  that  the  de- 
fendimts  had  no  notice  of  any  sleepers  being  ready  for  them  at  the  port  of  delivery : — Held, 
that  the  allegation  of  readiness  and  willingness  wiw  unneoessarj',  for,  that  the  plaintifl^ 
were  not  bound  to  deliver  \mtil  they  received  the  orders  or  directions  of  the  company's 
engineer;  and,  consequently,  that, — the  jury  having  found  that  issue  for  the  defendants, 
— the  pbdntii£9  wereentitled  to  judgment  non  obstante  veredicto  thereon. 
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said,  under  the  style  or  firm  of  Messrs.  R.  &  J,  Harri- 
son, and  at  Leeds  aforesaid  under  the  style  or  firm  of 
Messrs.  Harrison  &  Singleton,  who  are  hereafter  called 
'  the  contractors/  of  the  other  part : 

'^  Whereas  the  said  company  are  desirous  of  being  sup- 
plied with  350,000  sleepers  of  Dantzic  or  Memel  timber : 
And  whereas  the  particular  size  and  description  of  the 
said  sleepers  are  set  forth  in  the  specification  hereunto 
annexed,  or  hereunder  written,  and  in  certain  drawings 
therein  referred  to ;  and  in  the  same  specification  are  also 
set  forth  the  several  times  within  which,  and  the  port 
at  which,  the  same  sleepers  will  be  required  to  be  deli- 
vered :  And  whereas  the  said  contractors  are  willing  to 
supply  the  said  company  with  the  said  350,000  sleepers, 
upon  the  terms  mentioned  in  the  said  specification,  and 
in  the  tender  of  the  said  contractors,  a  copy  of  which  is 
hereunder  written,  and  to  enter  into  the  several  cove- 
nants and  agreements  hereinafter  contained  :  Now,  this 
indenture  witnesseth,  that,  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  contained  on  the  part 
of  the  said  company  to  be  observed  and  performed,  they 
the  said  plaintiflb  do  hereby,  for  themselves  jointly,  and 
each  of  them  as  a  separate  covenant  doth  hereby  for 
himself  severally,  and  for  his  heirs,  executors,  and  ad- 
ministrators, covenant  and  contract  with  The  Great 
Northern  Railway  Company,  in  manner  following,  that 
is  to  say,  that  they  the  said  contractors,  their  executors, 
administrators,  or  assigns  (such  assigns  to  be  approved 
of  by  or  on  behalf  of  the  said  company,  as  hereinafter 
required),  some  or  one  of  them,  shall  and  will,  within 
the  times  and  at  the  place  mentioned  in  the  said  specifi- 
cation, as  and  when,  and  in  such  quantities,  and  in  such 
manner,  as  Joseph  Cubitt,  Esq.,  or  John  Miller,  Esq., 
or  other  the  principal  engineer,  or  one  of  the  principal 
engineers  for  the  time  being  of  the  said  company,  shall, 
by  order  or  requisition  in  writing  under  his  hand,  from 
time  to  time,  or  any  time  within  the  period  limited  in 
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and  by  such  specificatioii^  direct  or  require^  fdmish  and 
supply  the  said  company  with  350,000  sleepers  of  ^ 
Dantzic  or  Memel  timber;  that  such  sleepers  shall  be 
of  such  description,  quality,  manufacture,  and  size,  and 
of  such  form  and  construction,  as  are  mentioned  in  the 
said  specification,  and  to  be  equal  in  aU  respects  to  the 
specimens  deposited  with  the  said  Joseph  Cubitt,  and 
now  lying,  &c. :  That,  in  case  the  said  Joseph  Cubitt, 
or  the  said  John  Miller,  or  other  the  principal  engineer, 
or  any  one  of  the  principal  engineers  for  the  time  being 
of  the  said  company,  shall,  at  any  time  before  the  com- 
plete execution  of  this  contract  by  the  delivery  of  the 
whole  number  of  350,000  sleepers,  be  desirous  of  alter- 
ing the  size,  form,  or  construction  of,  or  of  changing  or 
varying  the  times  of  delivery  of  any  of  the  said  sleepers 
which  shall  not  then  have  been  delivered,  he  shall  be  at 
liberty  so  to  do,  and  then  and  in  such  case  a  propor- 
tionate and  fair  alteration  shall  be  made  in  the  price  to 
be  paid  for  the  sleepers,  the  size  or  form  or  construction 
of  which  shall  be  so  required  to  be  altered,  or  the  times 
of  the  delivery  of  which  shall  be  so  changed  or  varied, 
either  by  increasing  or  diminishing,  as  the  case  may  be, 
the  price  hereinafter  agreed  to  be  paid  for  each  sleeper 
supplied  by  the  said  contractors ;  and  it  shall  be  lawful 
for  the  engineer  of  the  said  company  by  whom  such 
alteration  or  change  shall  be  required  to  be  made,  to 
settle  whether  any  alteration  in  price  shall  be  made,  and, 
if  so,  to  what  extent;  provided  always,  that,  in  con- 
sidering the  question  of  such  alteration  of  price,  care 
shall  be  taken  that  the  contractors  shall  derive  the 
same  proportionate  amount  of  profit  as  they  would  have 
had  if  no  such  alteration  as  aforesaid  had  been  required 
to  be  made :  That,  if  any  of  the  sleepers  delivered  by 
the  said  contractors  in  pursuance  of  their  contract,  shall, 
in  the  opinion  of  the  said  Joseph  Cubitt,  or  the  said  John 
Miller,  or  other  the  principal  engineer,  or  any  one  of 
the  principal  engineers  for  the  time  being  of  the  same 
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company,  be  unsound  or  of  inferior  quality^  or  shall  not        1852. 
agree  in  all  respectswith  the  said  specification  and  with  the     thbGbeat" 
specimens  hereinbefore  referred  to,  or,  as  the  case  may  be,     Noethbbn 
with  the  order  or  requisition  of  any  such  engineer  as  v. 

aforesaid,  under  the  provisions  for  that  purpose  herein-  ^^^" 

before  contained,  it  shall  be  lawful  for  the  said  Joseph 
Cubitt  or  the  said  John  Miller,  or  for  other  the  principal 
engineer  for  the  time  being  of  the  said  company,  to  reject 
the  same,  and,  by  a  notice  in  writing  under  his  hand,  to 
be  delivered  to  the  said  contractors,  or  any  or  either  of 
them,  or  their  or  his  executors,  administrators,  or  assigns, 
or  lefl  at  or  sent  by  post  directed  to  the  last  known  place 
or  places  of  abode  in  England  of  the  said  contractors,  or 
any  or  either  of  them,  or  his  or  their  executors,  administra- 
tors, or  assigns,  to  require  the  said  contractors,  their  exe- 
cutors, administrators,  &c.,  at  their  own  expense,  to  remove 
or  take  away  the  same,  and  to  supply  an  equal  number 
of  others  in  their  place  or  stead,  of  the  quality,  dimensions, 
and  kind  required  by  the  said  specification,  or  by  such 
order  or  requisition  as  aforesaid,  within  such  period  as 
shall  by  such  notice  be  from  time  to  time  appointed  or 
limited :  That,  in  case  the  said  contractors,  their  exe- 
cutors, administrators,  or  assigns,  shall  refuse  or  fail  or 
neglect  to  deliver  to  the  said  company,  at  the  place 
where,  and  on  or  before  the  days  or  times  at  which,  the 
said  Joseph  Cubitt,  or  John  Miller,  or  other  the  principal 
engineer,  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  company,  shall  have  required  the  same 
to  be  delivered  as  hereinbefore  mentioned,  the  required 
number  of  sleepers,  of  such  size,  form,  construction,  and 
quality  as  are  hereinbefore  stipulated  for,  or,  as  the  case 
may  be,  of  such  other  size,  form,  construction,  and  quality 
as  may  be  required  by  any  of  the  principal  engineers  for 
the  time  being  of  the  said  company,  under  the  power  for 
that  purpose  hereinbefore  contained,  or  shall  refuse  or 
fail  or  neglect,  when  required  so  to  do  by  such  notice  as 
aforesaid,  to  remove  and  take  away  any  sleepers  which 
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shall  have  been  rejected  by  any  of  the  principal  engineers 
for  the  time  being  of  the  company,  and  in  their  place  or 
stead  to  substitute  a  like  number  of  sleepers  of  proper 
form,  size,  construction,  and  quality,  to  the  satisfaction  of 
the  said  Joseph  Cubitt,  or  the  said  John  Miller,  or  other 
the  principal  engineer  or  one  of  the  principal  engineen 
for  the  time  being,  of  the  said  company ;  then,  and  in 
every  of  such  cases,  it  shall  be  lawful  for  the  said  com- 
pany,  or  their  agents,  from  time  to  time,  at  the  costs  and 
expense  of  the  said  contractors,  their  executors,  adminis- 
trators, or  assigns,  to  purchase  and  provide  such  number 
of  sleepers  of  like  size,  construction,  and  quality  as  afore- 
said, as  will  make  up  the  full  number  hereinbefore  agreed 
to  be  supplied  by  the  said  contractors,  their  executors, 
administrators,  or  assigns,  and  also  firom  time  to  time  to 
supply  the  place  of  such  sleepers  as  shall  have  been  re- 
jected as  aforesaid,  and  whose  place  or  places  shall  not 
have  been  supplied  by  the  said  contractors,  their  exe- 
cutors, &c.,  and  also  after  one  month's  notice  to  the  said 
contractors,  to  remove  such  rejected  sleepers  as  shall  not 
have  been  taken  away  by  the  said  contractors,  their  exe- 
cutors, &c.,  to  such  place  or  places  as  the  said  company 
or  their  agents  may  from  time  to  time  think  proper,  with- 
out any  liability  on  the  part  of  the  said  company  or  their 
agents  for  any  loss  or  damage  which  may  thereby  happen 
to  such  sleepers,  either  from  the  manner  of  removal  <wr 
the  insecurity  of  the  place  to  which  the  same  shall  be 
removed,  or  from  any  other  cause  whatever :  That,  when 
and  so  often  as  the  said  company  shall  from  any  such 
cause  as  aforesaid,  have  been  compelled  to  purchase 
any  sleepers,  it  shall  be  lawful  for  any  of  the  principal 
engineers  for  the  time  being  of  the  said  company  to  cer- 
tify under  his  hand  the  amount  of  such  purchase  money, 
and  also  the  amount  of  the  costs  and  value  of  the  damage 
which  the  said  company  may  have  been  put  to  or  have 
sustained  by  such  refusal,  failure,  or  delay  on  the  part  of 
the  said  contractors,  their  executors,  &c.,  to  folfil  this 
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contract^  or  any  part  thereof,  and  it  shall  be  lawful  for 
the  said  company  from  time  to  time  to  deduct  the  amount 
of  such  purchase  money^  costs^  and  damages^  when  so 
certified  as  aforesaid^  out  of  or  from  any  moneys  which 
shall  be  then  due^  or  may  thereafter  become  due^  from 
the  said  company  to  the  said  contractors^  their  executors^ 
&c.^  under  or  by  virtue  of  these  presents ;  and^  in  case 
the  sum  or  sums  so  authorized  to  be  deducted  as  afore- 
said shall  exceed  the  amount  of  money  payable  to  the 
said  contractors^  their  executors^  &c.^  as  aforesaid^  then 
and  in  every  such  case  the  said  contractors^  their  execu- 
tors^ &c.^  shall  and  will,  on  demand  by  the  said  company, 
pay  the  excess  of  such  purchase-money,  costs,  and  da- 
mages, unto  the  said  company  :  That,  in  case  the  said 
contractors,  their  executors,  &c.,  shall  not  regularly  de- 
liver the  said  sleepers  in  such  quantities  and  at  such  times 
and  place  as  are  or  is  herein  agreed  upon,  to  the  satisfac- 
tion of  the  said  Joseph  Cubitt,  or  of  the  said  John  Miller, 
or  of  other  the  said  principal  engineer,  or  any  one  of  the 
principal  engineers  for  the  time  being  of  the  said  com- 
pany, according  to  this  contract,  or  shall  from  any  cause 
whatsoever  other  than  the  acts  of  the  said  company,  their 
officers,  engineers,  or  authorised  agents,  be  prevented 
fi*om  making  such  delivery  or  deliveries  as  aforesaid,  ac- 
cording to  this  present  contract,  and  if  such  default,  im- 
pediment, or  delay  shall  continue  for  the  space  of  fifteen 
days  next  after  notice  in  writing,  signed  by  the  secretary 
of  the  said  company,  or  by  the  said  Joseph  Cubitt  or  the 
said  John  Miller,  or  by  other  the  principal  engineer,  or 
by  any  one  of  the  principal  engineers  for  the  time  being 
of  the  said  company,  requiring  them  to  put  an  end  to 
such  default,  impediment,  or  delay,  shall  have  been  given 
to  the  said  contractors,  or  any  or  either  of  them,  or  to 
their  or  his  executors,  &c.,  or  left  for  or  sent  by  post  di- 
rected to  them,  or  any  or  either  of  them,  at  their  or  any 
or  either  of  their  usual  or  last  known  place  or  places  of 
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L852.  abode  in  England^  or^  if  they,  the  said  oontractorSy  befiire 
Thb  Gbsat  *^®  completion  of  this  contract,  shall  be  declared  bank- 
NoBTHEEN  rupt  or  insolvent,  then  and  in  any  of  such  cases  it  shall 
v,  '  be  lawful  for  the  said  company,  if  and  as  they  shall  think 
proper,  by  writing  under  the  hand  of  the  secretary  of  the 
company,  to  be  delivered  to  the  said  contractors  or  any 
or  either  of  them  or  their  or  his  executors,  &c.,  abso- 
lutely to  determine  this  contract ;  and,  in  such  case,  all 
the  moneys  due  from  the  said  company  to  the  said  con^ 
tractors,  but  which  according  to  the  agreements  heron 
contained  shall  not  have  been  actually  paid  to  them  in 
possession,  and  all  moneys  which  otherwise  would  have 
become  payable  to  them  thereafter  from  the  said  com- 
pany, shall  be  held  and  retained  by  the  said  company, 
and  be  applied  in  payment  to  them  of  all  costs,  damages, 
and  expenses  which,  in  the  judgment  of  the  said  Joseph 
Cubitt,  or  of  the  said  John  Miller,  or  of  the  principal 
engineer  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  said  company,  they  shall  actually  sus- 
tain or  be  put  to  by  reason  of  the  default  of  the  said  con- 
tractors :  That,  if  the  moneys  so  retained  by  the  said 
company  under  the  last  foregoing  agreement  shall  be  in- 
sufficient to  discharge  the  expense  of  providing  all  soch 
sleepers  as  shall  have  been  so  neglected  to  be  supplied 
by  the  said  contractors,  and  to  indemnify  the  said  com- 
pany against  all  such  costs,  damages,  and  expenses  as 
aforesaid,  then  the  said  contractors,  their  executors,  fcc, 
shall  and  will  make  good  and  pay  to  the  said  com- 
pany, such  deficiency,  on  demand :  That,  if  the  moneys 
so  retained  shall  be  more  than  sufficient  fiiUy  to  in- 
demnify the  said  company  in  manner  aforesaid,  then 
and  in  such  case  the  surplus  thereof  shall  be  paid  over 
by  them  to  the  said  contractors,  their  executors,  &c. : 
That  all  such  forfeitures,  penal  sums,  and  reservations 
as  are  herein,  eventually  or  otherwise,  reserved  or  agreed 
to  be  paid  or  made  respectively  to  the  said  company. 
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are  stipulated  and  intended  to  be  specifically  rendered  to 
or  retained  by  them  in  the  nature  of  liquidated  damages ; 
and  that  no  relief  against  the  same  forfeitures  or  reser- 
vations shall  be  sought  in  any  court  of  law  or  equity ; 
and  these  presents  shall  or  may  be  pleaded  in  bar  to 
any  such  relief,  or  application  for  the  same :  That  the 
said  contractors,  their  executors  or  administrators,  shall 
not,  nor  will,  unless  with  the  previous  consent  of  the  said 
company,  signified  in  writing  under  the  hand  of  the 
secretary  of  the  said  company,  assign,  transfer,  or  sublet 
the  contract  hereby  entered  into,  or  any  part  thereof; 
and  that  no  such  contract  shall  be  valid,  unless  it  con- 
tains the  names  or  name  of  the  persons  or  person  to 
whom  such  assignment,  transfer,  or  subletting,  is  pro- 
posed to  be  made,  and  also  the  number  of  sleepers  to  be 
by  such  person  or  persons  supplied ;  and  that  no  such 
sub-contract  or  assignment,  with  or  without  the  consent 
of  the  said  company,  shall  exonerate  the  said  contrac- 
tors, their  heirs,  executors,  or  administrators,  from  their 
respective  liability  under  these  presents  for  the  due  per- 
formance of  all  the  matters  herein  comprised ;  and  such 
liability  shall  continue  unaffected  by  any  such  subletting 
or  assignment :  And  this  indenture  further  witnesseth, 
that,  in  consideration  of  the  premises,  and  of  the  cove- 
nants and  agreements  hereinbefore  contained  on  the  part 
of  the  said  contractors  to  be  observed  and  performed,  the 
said  Great  Northern  Railway  Company  do  hereby  co- 
venant and  agree  with  the  said  contractors,  their  exe- 
cutors, &c.,  that  they  the  said  company  shall  and  will 
pay  to  the  said  contractors,  their  executors,  &c.,  for  or 
in  respect  of  the  said  sleepers  hereinbefore  contracted  to 
be  supplied,  the  price  of  43,  Sd.  per  sleeper,  at  the  times 
and  in  manner  hereinafter  mentioned,  that  is  to  say, 
that,  when  and  as  often  as  the  sajd  Joseph  Cubitt  or 
John  Miller,  or  other  the  principal  engineer,  or  one  of 
the  principal  engineers  for  the  time  being  of  the  said 
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company^  shall  have  certified^  in  the  maimer  heremafter 
mentioned^  that  a  cargo  of  sleepers  to  an  amoont  or  value 
stated  in  such  certificate  has  been  delivered,  and  that  the 
sum  stated  in  snch  certificate  as  the  amount  or  value 
of  such  sleepers  is  due  and  owing  to  the  said  contract- 
ors, and  no  deductions  are  to  be  made  therefrom  on 
account  or  in  respect  of  the  several  sums  of  money  here- 
inbefore authorised  to  be  deducted  firom  the  sums  payable 
to  them  by  the  said  company,  then  the  said  company 
shall  and  will  forthwith  pay  unto  the  said  coutracton^ 
their  executors,  &c.,  the  sum  stated  in  such  certificate 
as  the  amount  or  value  of  such  sleepers;  or,  in  case  anj 
deductions  are  to  be  made  therefrom,  then  so  mndi 
thereof  as  may  be  due  and  owing  to  them  after  such  de- 
ductions shall  have  been  made  :  And  it  is  hereby  further 
agreed  that  each  delivery  or  cargo  of  sleepers  shall  be 
examined  by  the  resident  engineers  of  the  company,  or 
other  the  parties  who  may  be  appointed  by  the  said  com- 
pany for  that  purpose,  who  shall  certify  the  number 
thereof  which  are  in  accordance  with  the  true  intent  and 
meaning  of  the  said  specification,  and  of  this  contract ; 
and,  when  such  certificate  shall  have  been  countersigned 
by  the  said  Joseph  Cubitt  or  the  said  John  Miller,  or 
by  other  the  principal  engineers  for  the  time  being  of 
the  said  company,  the  said  contractors,  their  executon, 
&c.,  shall  be  entitled  to  receive  from  the  said  company, 
within  one  calendar  month  from  the  time  of  the  deliverjr 
of  each  cargo,  the  amount  of  the  moneys  payable  to  them 
in  respect  thereof,  according  to  the  agreements  herein 
contained  :  Provided  always,  that  the  said  sleepers  shall 
not  be  deemed  to  have  been  duly  supplied,  nor  shall  the 
said  contractors,  their  executors,  &c.,  be  entitled  to  recdfc 
payment  for  the  same  in  manner  aforesaid,  unless  the  same 
shall  have  been  supjgjied  in  all  respects  according  to  the 
forms  and  requirements  of  the  said  specification,  and  of 
this  contract,  and  shall  have  been  certified  by  the  said 
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resident  engineer  to  have  been  so  suppUcd,  and  his  cer- 
tificate thereof  shall  have  been  countersigned  in  manner 
aforesaid :  Provided  always^  and  it  is  hereby  agreed  and 
declared  between  and  by  the  said  parties  hereto,  and  the 
said  plaintifiB  (naming  them)  do,  and  each  of  them  doth, 
hereby  consent  and  agree,  notwithstanding  the  covenants 
hereinbefore  contained  for  payment  by  the  said  company 
of  the  full  amount  due  to  the  said  contractors,  for  sleepers 
deUvered,  within  one  calendar  month  from  the  deUvery 
thereof,  that  no  sum  of  money  shall  be  claimed  by  or 
received  by  them  on  account  of  the  sleepers  so  supplied, 
until  sleepers  above  the  value  of  2000/.  shall  have  been 
delivered  to  and  certified  to  have  been  received  by  the 
said  company;  and  that,  as  soon  as  sleepers  to  the 
amount  or  value  of  2000/.  shall  have  been  so  delivered 
to  and  certified  to  be  received  by  the  said  company,  such 
sum  of  2000/.  shall  not  be  paid  to  the  said  contractors, 
but  shall  be  retained  by  the  said  company,  without  in- 
terest, and  the  excess  only  of  the  value  of  the  sleepers 
supplied  over  and  above  the  sum  of  2000/.  shall  be  from 
time  to  time  paid  to  the  said  contractors ;  it  being  the 
intention  of  the  parties  hereto  that  the  payment  to  the 
said  contractors  on  account  of  the  sleepers  supplied  by 
them  under  this  contract  shall  always  fall  short  of,  and 
be  less  by  2000/.  than,  the  sum  actually  due  to  them  on 
account  thereof, — to  the  end  and  intent  that  the  said  com- 
pany may  always  have  in  their  hands  the  sum  of  2000/., 
for  the  purpose  of  securing  the  due  performance  of  this 
contract,  and  the  payment  of  the  several  sums  which  may 
be  due  to  the  said  company  by  the  said  contractors,  their 
executors,  &c.,  imder  or  by  virtue  of  the  provisions  of 
these  presents :  And  it  is  hereby  further  agreed,  that, 
within  two  calendar  months  after  the  whole  of  the  said 
350,000  sleepers  hereinbefore  agreed  to  be  supplied  by 
the  said  contractors  shall  have  been  supplied,  and  a  cer- 
tificate thereof  shall  have  been  signed  by  the  said  Joseph 
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Cubitt,  or  the  said  John  Miller,  or  by  the  principal 
engineer,  or  any  one  of  the  principal  engineers  for  the 
time  being  of  the  said  company,  and  all  demands  between 
the  said  company  and  the  said  contractors,  their  ex- 
ecutors, &c.,  shall  have  been  finally  settled  and  adjusted, 
the  said  sum  of  2000/.  so  agreed  to  be  retained  by  the 
said  company  for  the  purposes  aforesaid,  or  so  much 
thereof  as  may  then  remain  due  and  owing  to  the  said 
contractors,  their  executors,  &c.,  by  the  said  company, 
shall  be  paid  over  to  them  by  the  said  company :  Vro- 
rided,  nevertheless,  that  neither  the  certificate  of  the  en- 
gineer of  the  said  company  declaring  the  sums  owing  to 
the  said  contractors,  their  executors,  &c.,  from  time  to 
time,  nor  the  payment  of  the  said  sum  of  2000/.,  or  the 
balance  thereof,  shall  operate  to  release  them  from  their 
liability  to  remove  and  carry  away  any  sleepers  supplied 
by  them,  which  may  have  been  previously  rejected  on  the 
behalf  of  the  said  company,  and  to  supply  other  sleepers 
iu  their  place  or  stead :  And  it  is  hereby  further  agreed, 
that,  in  case,  and  so  ofwcn  as,  any  dispute  shall  arise 
between  the  said  company  and  the  said  contractors,  their 
executors,  &c.,  concerning  or  relating  to  the  said  sleepers 
hereby  contracted  for,  or  auy  of  them,  or  to.  any  covenant, 
engagement,  matter,  or  thing  herein  contained,  the  sub- 
ject of  every  such  dispute  shall  be  referred  to  the  decision 
of  the  said  Joseph  Cubitt  or  John  Miller,  or  other  the 
principal  engineer,  or  any  of  the  principal  engineers  for 
the  time  being  of  the  said  company,  at  the  option  of  the 
said  company,  whose  decision  and  determination  shall  be 
final  and  conclusive  and  binding  upon  all  parties :  And  it 
is  hereby  further  agreed,  that,  when  and  as  often  as  any 
cargo  or  quantity  of  sleepers  shall  have  been  delivered  sb 
aforesaid  by  the  said  contractors,  and  shall  have  hcea 
examined  by  some  resident  engineer  of  the  company  or 
other  the  parties  who  may  be  appointed  by  the  said  com- 
pany for  that  purpose,  and  who  shall  have  certified  the 
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number  thereof  which  are  in  accordance  with  the  true        1852. 
intent  and  meaning  of  the  said  specification  and  this  con-     the  Great" 
tract,  the  same  and  every  of  them,  and  every  part  thereof.      Northern 
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shall,  immediately  after  the  signing  of  such  certificate,  v. 

and  notwithstanding  the  same  shall  not  have  been  coun- 
tersigned by  one  of  the  principal  engineers  of  the  said 
company,  be  and  be  considered  to  remain  at  the  sole  risk 
and  expense  of  the  said  company  in  all  respects  :  And, 
lastly,  it  is  hereby  agreed  that  the  costs,  charges,  and 
expenses  attending  the  preparation  and  execution  of  this 
contract,  and  of  a  bond  to  be  entered  into  by  the  said 
contractors  for  the  due  and  complete  performance  of  the 
several  covenants,  conditions,  and  agreements  herein 
contained,  and  on  their  part  and  behalf  to  be  observed 
and  performed,  shall  be  borne  and  paid,  in  equal  pro- 
portions, by  the  said  contractors,  their  executors,  &c., 
and  the  said  company. 

The  specification  contained  the  following,  among  Spedfication. 
other,  provisions : — "  The  number  of  sleepers  required 
under  this  specification,  is  SSO^OOO.  One  half  will  have 
to  be  delivered  in  1847,  and  the  remainder  by  Mid- 
summer, 1848.  The  port  at  which  the  deliveries  will 
have  to  be  made,  is,  Groole.  [Then  followed  a  descrip- 
tion of  the  sleepers,  and  a  drawing.]  All  sleepers  which 
in  the  judgment  of  Mr.  Joseph  Cubitt  or  Mr.  John 
Miller,  engineers  to  The  Oreat  Northern  Railway 
Company,  are  in  any  respect  inferior  to  the  above  spe- 
cification, will  be  rejected,  and  their  amount  deducted 
from  the  payments.  Each  delivery  or  cai^o  of  sleepers 
wiU  be  examined  by  the  resident  CDgineers  or  other 
parties  appointed  for  the  purpose;  and  they  will  certify 
the  number  thereof  which  are  in  accordance  with  the 
true  intent  and  meaning  of  this  specification ;  and  pay- 
ment will  be  made  on  their  certificates,  countersigned 
either  by  Mr.  Joseph  Cubitt  or  Mr.  John  Miller,  ac- 
cording to  the  districts  to  which  the  respective  deliveries 
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appertain.  The  deliveries  are  to  be  made  either  by 
stacking  the  sleepers  upon  a  wharf^  or  properly  loading 
them  into  a  boat  or  barge  or  other  vessel^  as  may  be 
directed  by  the  resident  engineer;  and  all  labour  and 
expense  of  all  kind  incurred  in  so  stacking  them  upon 
the  wharf^  or  loading  them  into  a  boat^  barge^  or  Tesad 
as  aforesaid^  to  be  paid  for  by  the  contractors.  Pay- 
ments will  be  made  monthly,  within  one  month  of  the 
date  of  the  engineer's  certificate  of  each  cargo^  after 
sleepers  to  the  amount  of  5000/.  shall  have  been  de- 
livered and  certified;  which  sum  of  5000/.  shall  remain 
in  the  hands  of  the  company,  without  interest^  as  a 
guarantee  for  the  due  and  proper  performance  of  the 
contract,  until  two  months  after  date  of  certificate  by  the 
engineer  that  the  said  contract  is  completed,  and  to  his 
satisfaction ;  and,  should  the  contractor  refuse  to  execute 
his  contract  in  accordance  with  all  the  terms  and  condi- 
tions herein  specified,  the  said  sum  of  5000/.  shall  become 
forfeit  to  the  company.  Tenders  are  to  be  made  at  a 
price  per  sleeper,  which  price  is  to  include  every  expense 
whatever  attendant  on  the  supply,  delivery,  stacking,  or 
stowing  of  the  sleepers,  except  dues  and  wharfage  at  the 
ports  where  the  deliveries  are  made.  The  party  whose 
tender  may  be  accepted,  will  be  required  to  execute  a 
regular  contract  and  bond  prepared  by  the  company's 
solicitor,  embodying  the  terms  and  conditions  herein 
specified,  for  the  due  performance  of  his  contract ;  the 
expenses  of  preparing  such  contract  and  bond  to  be  borne 
equally  by  the  two  contracting  parties.'' 

The  ''  tender,"  was  contained  in  a  letter  addressed 
by  the  plaintiffs  to  the  secretary  of  the  company,  in 
which  was  the  following  passage, — "  We  now  beg  leave 
to  hand  you  a  contract  for  the  200,000  sleepers  which 
your  company  have  agreed  to  take ;  and,  in  reference 
to  a  further  quantity  delivered  at  Goole,  we  will  un- 
dertake to  supply  300,000  or  as  many  more  as  you 
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may  want  to  complete  your  line,  at  the  same   price,        1852. 
48,  Sd.  each/' 
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The  declaration,  after  averring  the  identity  of  the     Nobthebn 
,  ,,,,-,  .  .  Railway  Co. 

documents    set  out,   and   of  the   contracting  parties,  v. 

alleged,— that,  after  the  making  of  the  said  inden-  Habrison. 
ture,  and  before  this  suit,  the  year  of  our  Lord  1847,  ^^^^t^;?^' 
and  Midsummer  in  the  year  of  our  Lord  1848,  elapsed  performance 
and  expired :  That,  as  to  the  said  half  of  the  said 
sleepers,  to  wit,  175,000  thereof,  covenanted  as  afore- 
said to  be  delivered  in  the  year  1847,  the  plaintiflFs  had 
always  fulfilled  all  things  in  the  said  indenture  con- 
tained on  their  part  to  be  fulfilled  in  respect  of  the  said 
half  of  the  said  sleepers  to  be  delivered  in  the  year  1847, 
except  so  far  as  they  were  prevented  by  the  defendants 
and  their  engineers  as  thereinafter  mentioned :  that,  Averment  of 
as  to  the  said  half  of  the  said  sleepers,  to  wit,  175,000  ^^i^g^"^ 
thereof,  to  be  delivered  in  the  year  1847,  they  were  al- 
ways ready  and  wiUing,  within  the  time  and  at  the  place 
mentioned  in  the  said  specification  for  the  delivery  of  the 
said  half  of  the  said  sleepers,  to  wit,  during  the  said 
year  1847,  at  Groole,  as  and  when,  and  in  such  quantities, 
and  in  such  manner,  as  the  said  Joseph  Cubitt  or  the 
said  John  Miller,  or  other  the  principal  engineer  or  one 
of  the  principal  engineers  for  the  time  being  of  the  said 
company,  should,  by  order  or  requisition  in  writing  under 
his  hand,  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  that  behalf  in  and  by  the  said  specifi- 
cation, direct  or  require,  to  ftimish  and  supply  the  de- 
fendants with  the  said  half  of  the  said  sleepers,  of  Dant- 
zic  or  Memel  timber,  of  such  description,  quality,  manu- 
facture, and  size,  and  of  such  form  and  construction,  as 
were  mentioned  in  the  said  specification,  and  to  be  equal 
in  all  respects  to  the  said  specimens  in  the  said  indenture 
in  that  behalf  mentioned,  and  in  all  respects  according 
to  the  said  indenture;  and  that  the  said  year  1847 
elapsed  before  this  suit :  Yet  that  the  said  Joseph  Cubitt  Breach. 

qq2 


590 


TEmiTY  VACATION, 


1852. 

The  Gbbat 

nobthern 

Railway  Co. 

17. 

Habbison. 


As  to  the 

reraaining 

176,000 

deepen. 


did  not,  nor  did  the  said  John  Miller,  or  any  other  prin- 
cipal engineer  or  engineers  of  the  said  company^  in  or 
during  the  said  year  1847,  or  at  any  time,  make  or  give 
to  the  plaintiffs,  or  either  of  them,  any  order  or  requi- 
sition in  writing  under  his  or  their  hands,  touching  or 
concerning  the  said  half  of  the  said  sleepers  to  be  deli- 
vered as  aforesaid  in  the  said  year  1847,  or  any  part 
thereof,  or  the  delivery  thereof,  or  any  part  thereof,  or 
the  manner,  time,  or  quantity  in  which  the  said  half 
of  the  said  sleepers,  or  any  part  thereof,  was  to  be 
delivered;  whereby  the  plaintiffs  were  wholly  deprived 
of  the  gains  and  profits  which  they  might  and  other- 
wise would  have  made  by  the  delivery  of  and  payment 
for  the  said  half  of  the  said  sleepers  according  to 
the  said  indenture,  to  wit,  20,000/. :  That,  as  to  the 
remainder  of  the  said  sleepers,  to  wit,  175,000  therea( 
covenanted  as  aforesaid  to  be  delivered  by  Midsummer, 
1848,  they  the  plaintiffs  had  always  fulfilled  aU  things  in 
the  said  indenture  contained  on  their  part  to  be  fulfilled 
in  respect  of  the  said  remainder  of  the  said  sleepers,  ex- 
cept so  far  as  they  were  hindered  by  the  defendants  and 
their  engineers  as  thereinafter  mentioned  ;  and  that,  as 
to  the  said  remainder  of  the  said  sleepers,  to  wit,  175,000 
thereof,  covenanted  as  aforesaid  to  be  delivered  by  Mid- 
summer, 1848,  they  were  always  ready  and  willing,  within 
the  time  and  at  the  place  mentioned  in  the  said  specifi- 
cation for  the  delivery  of  the  said  remainder  of  the  said 
sleepers,  to  wit,  until  and  at  Midsummer,  1848,  at  the 
said  port  of  Goole,  as  and  when,  and  in  such  quantities, 
and  in  such  manner,  as  the  said  Joseph  Cubitt  or  the  said 
John  Miller,  or  other  the  principal  engineer,  or  one  of 
the  principal  engineers  for  the  time  being  of  the  said 
company,  should,  by  order  or  requisition  in  writing  under 
his  hand,  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  that  behalf  in  and  by  the  said  specificsp 
tion,  direct  or  require,  to  furnish  and  supply  the  defend- 
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ants  with  the  said  remainder  of  the  said  sleepers  of        1852. 
Dantzic  or  Memel  timber,  of  such  description,  quality,     thbGbbat 
manufacture,  and  size,  and  of  such  form  and  construction.      Northern 
as  were  mentioned  in  the  said  specification,  and  to  be  v. 

equal  in  all  respects  to  the  said  specimens  in  the  said  Harbison. 
indenture  in  that  behalf  mentioned,  and  in  all  respects 
according  to  the  said  indenture  :  Yet  that  the  said  Joseph  Breach. 
Cubitt  did  not,  nor  did  the  said  John  Miller,  or  any 
other  principal  engineer  or  engineers  of  the  said  company 
in  or  during  the  said  year  1847,  or  before  or  at  Midsum- 
mer, 1848,  or  at  any  time,  make  or  give  to  the  plaintiffs, 
or  either  of  them,  any  order  or  requisition  in  writing 
under  his  or  their  hands,  touching  or  concerning  the  said 
remainder  of  the  said  sleepers  to  be  delivered  as  aforesaid 
by  Midsummer,  1848,  or  any  part  thereof,  or  the  delivery 
thereof,  or  any  part  thereof,  or  the  manner,  time,  or 
quantity  in  which  the  remainder  of  the  said  sleepers,  or 
any  part  thereof,  was  to  be  delivered,  whereby  the  plain- 
tiflFs  were  wholly  deprived  of  the  gains  and  profits  which 
they  might  and  otherwise  would  have  made  by  the  de- 
livery of,  and  payment  for,  the  said  remainder  of  the  said 
sleepers,  according  to  the  said  indenture,  to  wit,  20,000/., 
&;c. 

The  defendants  pleaded, — first,  non  est  factum, — se-  First  plea, 
condly,  as  to  so  much  of  the  declaration  as  related  to  the 
said  half  of  the  said  sleepers  so  covenanted  as  therein 
mentioned  to  be  delivered  in  the  year  1847,  and  the 
causes  of  action  in  relation  thereto,  that  the  plaintififs 
were  not  ready  and  willing,  within  the  time  and  at  the 
place  mentioned  in  the  specification  for  the  delivery  of 
the  said  half  of  the  said  sleepers  during  the  said  year 
1847,  at  Ooole,  as  and  when,  and  in  such  quantities,  and 
in  such  manner,  as  the  said  Joseph  Cubitt  or  the  said 
John  Miller,  or  other  the  principal  engineer,  or  one  of 
the  principal  engineers  for  the  time  being  of  the  said 
company  should,  by  order  or  requisition  in  writing  under 
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his  hand^  from  time  to  time  or  at  any  time^  within  the 
period  limited  in  that  behalf  in  and  by  the  said  specifica- 
tion^ direct  or  require^  to  furnish  or  supply  the  defendants 
with  the  said  half  of  the  said  sleepers^  or  any  part^  of  the 
description^  quality^  manufacture^  size^  form^  and  con- 
struction aforesaid^  and  equal  in  all  respects  to  the  said 
specimens,  in  maimer  and  form  as  the  plainti£Ps  had  in 
the  declaration  in  that  behalf  alleged ;  concluding  to  the 
country. 

Thirdly,  that  the  defendants  had  no  notice  or  know- 
ledge that  the  plaintiffs  were  ready  and  willing,  as  in  the 
decLtion  mentioned,  to  furnish  or  su^he  defend- 
ants  with  the  said  half  of  the  said  sleepers,  in  manner 
and  form  as  was  therein  supposed ;  nor  did  the  plaintifik 
at  any  time  give  any  notice  whatever  to  the  defendants 
of  any  sleepers  whatever  being  at,  or  deliverable  at^ 
Goole  aforesaid,  according  to  the  said  contract;  con- 
cluding to  the  country. 

Fourthly,  as  to  so  much  of  the  declaration  as  was  in 
and  by  the  third  plea  pleaded  to,  that  the  plaintifis  did 
not,  during  any  part  of  the  said  year  1847,  deliver  to 
the  defendants  the  said  half  of  the  said  sleepers,  or  any 
part  thereof,  at  the  said  place  mentioned  in  the  said 
specification  for  the  delivery  thereof;  wherefore  the 
defendants  prayed  judgment  if  the  plaintiffs  ought  to 
have  or  maintain  their  aforesaid  action  thereof  against 
them,  &c. 

Fifthly,  as  to  so  much  of  the  declaration  as  related  to 
the  remainder  of  the  said  sleepers  covenanted  as  afore- 
said to  be  delivered  by  Midsummer,  1848,  that  the 
plaintiffs  were  not  ready  and  willing,  within  the  time, 
and  at  the  place  mentioned  in  the  said  specification  for 
the  delivery  of  the  said  remainder  of  the  said  sleepers  as 
and  when  and  in  such  quantities  and  in  such  manner  aa 
the  said  Joseph  Cubitt  or  the  said  John  Miller,  or  other 
the  principal  engineer  or  engineers  for  the  time  being 
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of  the  said  company,  should  by  order  or  requisition  in        1852. 
writing  under  his  hand,  from  time  to  time,  or  at  any     the  Gbeat 
time  within  the  period  limited  in  that  behalf  in  and  by     Nobtherk 
the  specification,  direct  or  require,  to  furnish  and  supply  v, 

the  defendants  with  the   said  remainder  of  the  said         bmson. 
sleepers,  of  the  description,  quality,  &c.,  aforesaid,  and 
equal  in  all  respects  to  the  said  specimens,  in  manner 
and  form  as  in  the  declaration  in  that  behalf  alleged ; 
concluding  to  the  coimtry. 

Sixthly,  as  to  so  much  of  the  declaration  as  is  in  and  Sixth  plea. 
by  the  last  preceding  plea  pleaded  to,  that  the  defend- 
ants had  no  notice  or  knowledge  that  the  plaintiffs  were 
ready  and  willing,  as  in  the  declaration  alleged,  to  fur- 
nish or  supply  the  defendants  with  the  said  remainder 
of  the  said  sleepers,  in  manner  and  form  as  in  and  by 
the  declaration  supposed ;  nor  did  the  plaintiffs  at  any 
time  give  any  notice  whatever  to  the  defendants  of  any 
sleepers  whatever  being  at,  or  deliverable  at,  Goole 
aforesaid,  according  to  the  said  contract ;  concluding  to 
the  country. 

Seventhly,  as  to  so  much  of  the  declaration  as  in  and  Seventh  plea. 
by  the  last  preceding  plea  pleaded  to,  that  the  plaintiffs 
did  not,  during  any  part  of  the  said  year  1848,  deliver 
to  the  defendants  the  said  remainder  of  the  said  sleepers, 
or  any  part  thereof,  at  the  place  mentioned  in  the  said 
specification  for  the  delivery  thereof;  wherefore  the  de- 
fendants prayed  judgment  if  the  plaintiffs  ought  to  have 
or  maintain  their  aforesaid  action  against  them. 

Eighthly,  that  the  plaintiffs  did  not,  nor  did  either  of  Eighth  plea. 
them,  at  any  time  request  the  defendants,  or  the  said 
Joseph  Cubitt  or  John  Miller,  or  any  of  the  principal 
engineers  for  the  time  being  of  the  defendants,  or  other 
person  or  persons  in  that  behalf  authorised  to  make  or 
give  the  same,  to  make  or  give  to  the  plaintiffs,  or  either 
of  them,  any  order  or  requisition  in  writing  under  his 
or  their  hands,  touching  or  concerning  any  part  of  the 
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said  350^000  sleepers  so  contracted  by  the  defendants  to 
be  delivered  as  aforesaid^  or  the  delivery  thereof^  or  the 
manner^  time,  or  quantity  in  which  they,  or  any  part 
thereof,  were  to  be  delivered ;  wherefore  the  defendants 
prayed  judgment  if  the  plaintifik  ought  to  have  or  main- 
tain  their  aforesaid  action  against  them. 

The  plaintifEs  joined  issue  on  the  firsts  second^  third, 
fifth,  and  sixth  pleas,  and  demurred  specially  to  the 
fourth,  seventh  and  eighth. 

The  issue  of  facts  came  on  for  trial  before  Alderson, 
B.,  at  the  Surrey  Summer  Assizes  in  1851,  when  a  ver- 
dict was  found  for  the  plaintifis  upon  the  first,  second, 
fifth,  and  sixth,  and  for  the  defendants  upon  the  third 
issue. 

The  demurrers  were  argued  in  Michaelmas  Term, 
and  in  Hilary  Term  last,  the  court  below  gave  judgment 
thereon  for  the  plaintiffs, — ^vide  ante.  Vol.  XI,  p.  815. 

Judgment  was  entered  up  accordingly  on  the  26th  of 
April  last,  and  a  writ  of  error  brought,  which  now  came 
on  for  argument  before  Parke,  B.,  Wightman,  J.,  Erie, 
J.,  Piatt,  B.,  Crompton,  J.,  and  Martin,  B. 


Bovill  (with  whom  was  Byles,  Serjt.),  for  the  plaintifb 
in  error.  The  general  nature  of  the  action  is,  that  it  is 
founded  upon  a  supposed  contract  between  the  plaintifib 
below  and  the  Great  Northern  B^ilway  Company,  for  the 
supply  by  the  former  to  the  latter  of  certain  railway 
sleepers.  {Parke^  B.  The  first  question  is,  whether  it 
can  be  collected  from  the  whole  of  the  instrument  that 
there  is  any  obligation  upon  the  company  to  take  the 
whole  number  of  350,000  sleepers.]  Further,  the  plain- 
tiffs below  must  shew  that  the  company  were  bound,  by 
their  engineer,  to  give  orders ;  the  only  breach  assigned, 
being,  that  the  engineer  did  not  give  orders  touching  the 
delivery  of  the  sleepers,  or  the  manner,  time,  or  qiian- 
tity  in  which  they  were  to  be  delivered.   The  deed  begins 
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with  a  recital  that  the  company  ^'  are  desirous  of  being  1852. 
supplied  with  350,000  sleepers/' — not  that  they  have  the  Great" 
agreed  to  take  that  quantity.  The  deed  contemplates  a  Nobthebn 
delivery  of  the  sleepers,  one  half  in  the  year  1847,  and  _  v. 
the  rest  by  Midsummer,  1848.  That,  without  more, 
would  enable  the  contractors  to  perform  their  part  of 
the  contract  by  delivering  the  first  half  on  the  31st  of 
December,  1847,  and  the  remainder  on  the  24th  of  June, 
1848 :  Startup  v.  Macdonald  2  M.  &  G.  395,  2  Scott 
N.  R.  485,  and  6  M.  &  G.  593,  7  Scott  N.  R.  269.  It 
is  to  obviate  that  inconvenience,  and  for  the  benefit  of 
the  company,  that  the  stipulation  which  is  sought  to  be 
turned  into  a  contract  by  the  company,  and  which  it  is 
material  to  observe  is  found  among  the  covenants  of  the 
contractors,  was  introduced.  The  utmost  efiect  of  the 
stipulation  that  the  times  and  mode  of  delivery  shall  be 
subject  to  the  orders  of  the  company's  engineer,  is,  to 
make  the  giving  of  such  orders  a  condition  precedent  to 
their  right  to  complain  of  a  non-delivery  on  the  part  of 
the  contractors.  So,  it  was  a  condition  precedent  to  the 
contractors'  right  to  demand  payment,  that  there  should 
be  a  certificate  of  the  company's  engineer  that  a  certain 
amount  of  sleepers  had  been  delivered  to  his  satisfaction. 
But  a  covenant  that  the  engineer  shall  give  such  certifi- 
cate, is  not  to  be  implied  from  that.  In  Morgan  v.  Bir- 
nie,  9  Bingh.  672,  3  M.  &  Scott,  76,  the  defendant  was 
to  pay  for  a  building  upon  receiving  an  architect's  cer- 
tificate that  the  work  was  done  to  his  satis£Bu;tion  :  the 
architect  checked  the  builder's  charges,  and  sent  them 
to  the  defendant:  and  it  was  held  that  this  did  not 
amount  to  such  a  certificate  of  satisfaction  as  to  enable 
the  builder  to  sue  the  defendant,  although  the  defendant 
had  not  objected  to  pay,  on  the  ground  that  no  such  cer- 
tificate had  been  rendered.  MUne  v.  Fieldj  5  Exch. 
829,  is  to  the  same  efiect.  And  there  are  cases  in  equity 
where  the  same  principle  has  been  acted  upon :  Kirk  v. 
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NoRTHXBN     M'N.  &  G.  74.    This  deed  contains  distinct  covenants 
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D.  by  each  party.    The  only  part  where  anything  is  said 

about  the  certificate  of  the  engineer^  is  that  part  in  which 
the  plaintiffs  are  contracting.  The  company  have  not 
covenanted  to  do  anything^  or  to  pay  anything^  except 
when  the  engineer  has  certified.  The  general  rule  of 
law  is^  that^  where  there  are  express  covenants,  none 
others  shall  be  implied.  In  Com.  Dig.  Covenant  (A.  3), 
it  is  said :  '^  If  the  words  are  only  a  qualification  of  the 
words  on  the  other  part^  covenant  lies  not ;  as,  if  a  lessee 
covenants  to  repair,  provided  that  the  lessor  finds  timber : 
this  is  not  a  covenant  by  the  lessor  to  find  it,  if  there  be 
not  the  word  agreed  :^^  1  Boll.  518, 1.  25.  What  is  this 
covenant  ?  A  covenant  that  the  plaintifis  will  deliver 
certain  sleepers  by  a  certain  time,  or  sooner  provided  the 
engineer  of  the  company  shall  give  orders  for  that  pur- 
pose.  If  so,  it  comes  precisely  within  the  case  there 
put.  Again,  Comyns  says:  ''If  B.  covenants  to  pay 
100/.  to  A.,  and  he  covenants,  upon  receipt,  to  give  an 
acquittance,  and  to  make  an  obligation,  &c.,  it  is  not 
any  covenant  that  he  will  receive  and  give  an  acquit- 
tance :*^  2  Danv.  231.  In  Wolveridgev.  Steward,  1  C.  & 
M.  644,  3  M.  &  Scott,  561,  A.,  by  indenture  executed 
by  himself  and  B.,  assigned  to  B.  certain  premises, ''  sub- 
ject to  the  payment  of  the  rent  and  to  the  performance 
of  the  covenants  and  agreements  reserved  and  contained 
in  the  original  lease  :'^  B.  entered  under  this  assignment, 
and  afterwards  assigned  over  to  a  third  person :  and  it 
was  held  that  B.  was  not  liable,  in  covenant,  to  A.,  for 
rent  which  the  latter  had  been  called  upon  to  pay  in  conse- 
quence of  the  default  of  B.'s  assignee, — the  words  *'  sub- 
ject to  the  payment  of  the  rent,^^  &c.,  being  words  of 
qualification,  and  not  of  contract^  Tindal,  C.  J.,  deli- 
vering the  judgment  of  the  court  of  error,  said  :  ''  It  is 
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folly  established,  that  no  precise  form  of  words  is  neoes-        1852. 
sary  to  constitute  a  covenant, — '  Any  words  in  a  deed     thbOkbat" 
which  shew  an  agreement  to  do  anything,  make  a  cove-     NoBTHmr 
nant :'  Com.  Covenant  (A.  2.)  :    bat  it  must  be  clear  v. 

that  they  are  meant  to  operate  as  an  agreement ,  and  not 
merely  as  words  of  condition  or  qualification:  Com. 
Covenant  (A.  3.)  j  1  Roll.  Abr.  518.  Are,  then,  the 
words  in  question  meant  to  be  used  as  words  of  agree- 
ment between  the  assignor  and  assignee,  or  words  of 
qualification,  to  modify  and  restrain  the  generality  of  the 
words  which  precede,  and  to  express  clearly  the  inten- 
tion of  the  assignor,  not  to  assign  an  absolute  term,  but 
a  term  subject  to  all  the  obligations  towards  the  lessor 
to  which  it  was  originally  liable  ?  To  determine  this, 
we  must  look  at  the  indenture  as  stated  on  the  record, 
and  observe  in  what  part  the  words  occur.  They  come 
after  the  habendum,  and  constitute  a  part  of  it.  Though 
the  indenture  contains  the  language  of  both  parties,  in 
the  granting  part  the  words  are  those  of  the  grantor, 
which  are  to  be  taken  most  strongly  against  himself; 
and  therefore  it  was  material  for  him  to  qualify  the 
grant,  that  he  might  not  be  considered  as  conveying  any 
greater  estate  than  he  really  intended :  this  is  properly 
done  in  the  habendum.  The  office  of  the  habendum  is, 
to  limit  the  certainty  of  the  estate :  Co.  Litt.  6.  a.  '  It 
doth  qualify  the  general  intendment  of  the  premises ; 
and  the  reason  of  this  is,  for  that  it  is  a  maxim  of  law 
that  any  man's  grant  shall  be  taken  by  construction  of 
law  most  forcible  against  himself:'  Co.  Litt.  133.  a.  See 
also  Hale,  171 ;  Com.  Dig.  Fait  (E.  9.)  As  these  ex- 
pressions, therefore,  occur  in  that  part  of  the  deed  in 
which  they  ought  to  be  if  their  object  was  merely  to 
qualify  and  abridge  the  generality  of  the  granting  part, 
it  is  highly  probable  that  they  were  intended  to  have 
that  effect  only  :  and  some  instances  were  adduced  by  the 
counsel  for  the  plaintiff  in  error,  where  similar  words 
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The  Gbbat    have  any  other  signification."     There  are  many 


Ritt^^'co    ^^^^  *^®  courts  have  had  to  consider  the  effect  of  in- 
V*  struments  into  which  it  is  sought  to  introduce  covenants 

by  implication.  Thus^  in  Lees  v.  Whitcomb^  5  Bingh. 
84,  2  M.  &  P.  86,  it  was  held  that  a  written  agreement 
"  to  remain  with  A.  B.  two  years,  for  the  purpose  of 
learning  a  trade  "  was  not  binding,  for  want  of  an  en- 
gagement in  the  same  instrument  by  A.  B.  to  teach.  So, 
in  Williamson  y.  Taylor,  5  Q.  B.  175,  1  Dav.&  M.889, 
by  agreement  between  the  defendant  and  the  plaintiff, 
the  defendant,  the  owner  of  a  colliery,  retained  and  hired 
the  plaintiff  to  hew,  work,  &;c.,  at  the  colliery,  for  wages 
at  certain  rates  in  proportion  to  the  work  done,  payable 
once  a  fortnight,  and  the  plaintiff  agreed  to  continue  the 
defendant's  servant  during  all  times  the  pit  should  be 
laid  off  work,  and,  when  required  (except  when  pre- 
vented by  unavoidable  cause),  to  do  a  full  day's  work  on 
every  working  day :  and  it  was  held,  that  the  defendant 
was  not  obliged  by  this  contract  to  employ  the  plaintiff 
at  reasonable  times  for  a  reasonable  number  of  working 
days  during  the  term.  In  Aspdin  v.  Austin,  5  Q.  B. 
671,  1  Dav.  &  M.  515,  by  agreement  between  the  plain- 
tiff and  defendant,  the  plaintiff  agreed  to  manufacture 
for  the  defendant  cement  of  a  certain  quality ;  and  the 
defendant,  on  condition  of  the  plaintiff's  performing 
such  engagement,  promised  to  pay  him  4/.  weekly  during 
the  two  years  following  the  date  of  the  agreement,  and 
5/.  weekly  during  the  year  next  following,  and  also  to 
receive  him  into  partnership  as  a  manufacturer  of  ce- 
ment at  the  expiration  of  three  years ;  and  the  plaintiff 
engaged  to  instruct  the  defendant  in  the  art  of  manufac- 
turing cement, — each  party  binding  himself  in  apenal  sum 
to  fulfil  the  agreement ;  and  the  defendant  afterwards  co- 
venanted by  deed  for  the  performance  of  the  agreement 
on  his  part :  and  it  was  held,  that  the  stipulations  iu  the 
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agreement  did  not  raise  an  implied  covenant  that  the 
defendant  should  employ  the  plaintiff  in  the  business 
during  three  or  two  years,  though  the  defendant  was 
bound,  by  the  express  words,  to  pay  the  plaintiff  the 
stipulated  wages  during  those  periods  respectively,  if  the 
plaintiff  performed,  or  was  ready  to  perform,  the  condi- 
tion precedent  on  his  part.  "  Where,"  said  Lord  Den- 
man,  '*  parties  have  entered  into  written  engagements, 
with  express  stipulations,  it  is  manifestly  not  desirable 
to  extend  them  by  any  implications :  the  presumption 
is,  that,  having  expressed  some,  they  have  expressed  all 
the  conditions  by  which  they  intended  to  be  bound 
under  that  instrument.  It  is  possible  that  each  party 
to  the  present  instrument  may  have  contracted  on  the 
supposition  that  the  business  would  in  fact  be  carried 
on,  and  the  service  in  fact  continued,  during  the  three 
years,  and  yet  neither  party  might  have  been  willing  to 
to  bind  themselves  to  that  effect :  and  it  is  one  thing 
for  the  court  to  effectuate  the  intention  of  the  parties 
to  the  extent  to  which  they  may  have,  even  imperfectly, 
expressed  themselves,  and  another  to  add  to  the  instru- 
ment all  such  covenants  as  upon  a  full  consideration  the 
court  may  deem  fitting  for  completing  the  intentions  of 

m 

the  parties,  but  which  they,  either  purposely  or  unin- 
tentionally, have  omitted."  Dunn  v.  Sayles,  5  Q.  B. 
685,  1  Dav.  &  M.  519,  is  to  the  same  effect.  These 
cases  lay  down  a  sound  dear  rule  of  construction. 
[Parke,  B.,  referred  to  PUkington  v.  Scott,  15  M.  &  W. 
657.]  The  subject  underwent  much  discussion  in  El- 
derton  v.  Emmens,  ante.  Vol.  IV,  p.  479,  and  afterwards 
in  error,  ante.  Vol.  VI,  p.  160. 

As  to  the  third  plea.  There  is  no  allegation  in  the 
declaration  that  the  defendants  had  notice  that  the 
plaintiffs  were  ready  and  willing  to  deliver  the  sleepers 
as  to  which  that  plea  is  pleaded ;  and,  if  it  is  to  be  con- 
sidered that  the  notice  is  impliedly  alleged  in  the  decla- 
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ration,  the  traverse  of  that  is  found  for  the  defendants. 
In  contracts  of  this  kind,  where  performance  of  acts  to 
be  done  on  either  side  is  to  be  contemporaneous,  readi- 
ness and  willingness  must  be  averred :  Hannuc  v.  Gold- 
ner,  11  M.  &  W.  849;  Granger  v.  Dacre,  12  M.  &  W. 
481 ;  Doogood  v.  Rose,  antfe,  Vol.  IX,  p.  132.  [Parke, 
B.  The  averment  in  the  declaration  to  which  the  third 
plea  addresses  itself,  was  unnecessary.  The  plaintiffs  were 
not  bound  to  deliver  until  the  company's  engineer  gave 
them  notice.]  They  were  bound  to  be  ready  to  deliver 
when  they  should  receive  notice.  [Crompton,  J.  What 
quantity  of  sleepers  were  the  plaintiffs  bound  to  be  ready 
to  deliver  ?]  Supposing  no  order  to  have  been  given 
down  to  the  last  day  of  the  time  stipulated  for  the  de- 
livery, they  were  bound  to  be  ready  to  deliver  the  whole. 
[Parke,  B.  There  clearly  was  no  obligation  on  the 
plaintiffs  to  be  ready  to  deliver  any  of  the  sleepers  until 
the  defendants  gave  them  notice  of  the  time  and  place 
where  they  chose  to  have  them  delivered.  It  is  an  idle 
averment  and  an  idle  traverse :  and  the  plaintiffs  are  en- 
titled  to  judgment  non  obstante  veredicto  upon  it.] 


WUles  (with  whom  was  BramwelT),  contr^.  In  what- 
ever part  of  the  deed  an  intention  appears  that  either 
party  shall  be  bound  to  do  an  act, — whether  in  the 
recital,  or  in  a  covenant  of  the  opposite  party ;  whether 
it  profess  to  be  the  express  agreement  of  both,  or  the 
covenant  only  of  the  party  himself  who  is  sought  to  be 
chained, — if  it  does  appear,  either  expressly  or  by  fair 
and  reasonable  implication  and  intendment,  that  it  is  an 
act  which  is  stipulated  for  at  the  time  of  the  contract,  it 
is  equally  binding  upon  him.  Upon  the  fair  construc- 
tion of  this  deed,  it  is  submitted  that  there  is  an  express 
and  positive  agreement  on  the  part  of  the  company  to 
take  the  whole  number  of  350,000  sleepers,  and  no  less. 
The  main  feature  of  the  contract  is,  that  the  quantity 
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should  be  received  by  the  company,  one  half  in  the  year        1852. 
1847,  and  the  remainder  by  Midsummer,  1848.     In     the  Great" 

Sheppard's  Touchstone,  p.  162,  it  is  said :  "  There  needs     Nobthemt 

•  "!     Railway  Co. 

not  formal  and  orderly  words,  as,  covenant,  promise,  and  v, 

the  like,  to  make  a  covenant  on  which  to  ground  an  ^^' 

action  of  covenant ;  for,  a  covenant  may  be  had  by  any 
other  words;  and  upon  any  part  of  an  agreement  in 
writing,  in  what  words  soever  it  be  set  down,  for  any- 
thing to  be  or  not  to  be  done,  the  party  to  or  with  whom 
the  promise  or  agreement  is  made  may  have  this  action 
upon  the  breach  of  the  agreement.  And  therefore,  if 
these  words  be  inserted  in  a  deed,  amongst  other  cove- 
nants, that  the  lessee  shall  repair,  provided  always  that 
the  lessor  shall  allow  timber ;  or  that  the  lessor  [lessee] 
shall  scour  ditches,  provided  always  that  the  lessor  do 
carry  away  the  earth ;  these  are  good  covenants  on  both 
sides.''  Here,  there  is  no  qualification  of  the  contract, 
so  as  to  shew  any  intention  that  the  company  should 
have  the  option  of  taking  a  less  quantity.  The  deed 
begins  with  a  recital  that  the  company  "  are  desirous  of 
being  supplied  with  350,000  sleepers  :''  it  then  goes  on 
to  say  that  the  particular  size  and  description  of  the  said 
sleepers  are  set  forth  in  the  specification  thereunto  an- 
nexed, and  that  in  the  same  specification  are  also  set 
forth  the  several  times  within  which,  and  the  port  at 
which,  the  same  sleepers  will  be  required  to  be  delivered. 
We  are  therefore  entitled  to  look  at  the  specification, 
not  merely  for  the  purpose  of  shewing  the  details,  but 
also  to  shew  the  purpose  for  which  the  contract  was 
entered  into.  No  discretion  as  to  the  quantum  of  the 
supply  is  vested  in  the  engineer.  The  specification  ex- 
pressly says, — ''  The  number  of  sleepers  required  under 
this  specification,  is,  350,000.''  Throughout  the  con- 
tract, there  is  nothing  to  shew  that  the  company  are  to 
have  the  option  to  take  any  less  than  that  number. 
"One  half  will  have  to  be  delivered  in  1847,  and  the 
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1852.  remainder  by  Midsmnmer,  1848/'  What  would  be  tbe 
TheObiat"  ^^'^^  ^^  inserting  that,  if  the  company  had  the  option  of 
NoBTHs^  taking  all  or  none  at  their  pleasure?  The  specification 
V,  then  goes  on, — "  The  port  at  which  the  deliveries  will 

have  to  be  made,  is,  Goole/'  Thus,  the  quantity,  and 
the  times  and  the  place  of  delivery,  are  fixed.  The  con- 
tractors must  necessarily  make  lai^e  disbursements  in 
order  to  place  themselves  in  a  position  to  supply  the 
number  of  sleepers  contracted  for.  In  such  a  contract 
one  would  naturally  look  for  mutuality.  Then  oome 
the  conditions  of  payment, — acts  to  be  done  by  the 
company.  ^^ Payments  will  be  made,  monthly,  within 
one  month  of  the  engineer's  certificate  of  each  cai^.^' 
[Parke,  B.  The  provision  as  to  payment  is  not  incor- 
porated in  the  contract ;  but  only  the  quantitiesj  site, 
shape,  and  times  and  place  of  delivery.]  It  is  com- 
petent to  the  plaintiffs,  in  construing  the  contract,  to 
look  to  any  portion  of  the  specification  which  tends  to 
throw  light  upon  the  contract.  [Parke,  B.  The  refcN 
enoe  to  the  specification  does  not  make  the  whole  of  it 
part  of  the  deed.]  The  recital  states  that  the  sleepers 
are  to  be  delivered  upon  the  terms  mentioned  in  the 
specification.  One  of  these  is,  the  terms  of  payment 
The  provision  as  to  the  retention  by  the  company  of 
2000/.  of  the  price  due  to  the  contractors  upon  the 
engineer's  certificate,  until  two  months  after  the  whole 
of  the  350,000  sleepers  "hereinbefore  agreed  to  be 
supplied  by  the  said  contractors  shall  have  been  sup- 
p W  affoVdB  a  further  and  an  irresistible  a.^1 
that  aU  parties  contemplated  and  intended  that  the 
whole  number  of  sleepers  contracted  for  were  to  be  ddi- 
vered  within  the  time  specified.  [Martin,  B.  The 
plaintifis  never  could  get  that  2000/.  until  the  whole 
350,000  sleepers  had  been  delivered  and  accepted.] 
And  that  appears  in  a  clause  which  follows  clauses 
which  clearly  relate  to  matters  of  mutual  agreement. 
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Another  provision  in  the  deed  which  is  totally  irre- 
ooncileable  with  the  ar^ment  on  the  other  side,  is, 
that,  in  a  certain  event,  the  company  shall  be  at  liberty 
to  put  an  end  to  the  contract  otherwise  than  by  their 
engineer's  abstaining  from  giving  notice.  The  defend- 
ants expressly  covenant  to  pay  the  plaintiffs,  "  for  and 
in  respect  of  the  said  sleepers  Jiereinbefore  contracted 
to  be  supplied,  the  price  of  4«.  3d.  per  sleeper."  The 
engineers,  it  is  said,  are  invested  with  a  discretion : 
but  the  only  discretion  they  have,  is,  as  to  the  propor- 
tions, and  the  periods,  within  the  prescribed  limits,  at 
which  the  sleepers  shall  be  supplied.  [Parke,  B.  The 
defendants  contend  that  the  breach  is  bad,  because  it 
does  not  aver  that  a  reasonable  time  had  elapsed  after 
they  had  notice  of  the  plaintiffs'  readiness  and  willing- 
ness to  deliver  the  sleepers.]  The  first  breach  is,  that 
the  engineer  of  the  company  did  not  in  or  during  the 
year  1847,  or  at  any  time,  make  or  give  to  the  plaiatiffs 
any  order  or  requisition  touching  or  concerning  the  first 
half  of  the  sleepers  to  be  delivered  in  that  year,  or  the 
manner,  time,  or  quantity  in  which  the  said  half  of  the 
said  sleepers,  or  any  part  thereof,  was  to  be  delivered. 
That  involves  a  denial  that  the  company's  engineer  gave 
any  order  or  direction  for  the  extension  of  the  time  of 
delivery.  The  power  reserved  to  the  company  to  extend 
the  time  is  in  the  nature  of  a  condition  subsequent  or 
proviso:  it  was  for  them  to  shew  that  the  period  for 
delivery  had  been  extended.  In  this  respect  the  case 
resembles  Hotham  v.  Tfie  East  India  Company,  1  T.  R. 
638,  where  it  was  held,  that  a  covenant  in  a  charterparty 
^^  that  no  claim  should  be  admitted,  or  allowance  made 
for  short  tonnage,  unless  such  short  tonnage  be  found 
and  made  to  appear  on  arrival,  on  a  survey  to  be  taken 
by  four  shipwrights,  to  be  indifferently  chosen  by  both 
parties,"  is  not  a  condition  precedent  to  the  plaintiff's 
right  of  recovering  for  short  tonnage,  but  is  a  matter 
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1852.        tained  a  covenant  to  keep  such  new  mill  in  repair,  and  so 
The  Gbeat     leave  it  at  the  expiration  of  the  term,  but  did  not  contain 
lUiLWAT^    a  covenant  to  build  it, — it  was  held  that  such  a  covenant 
V.  was  to  be  implied,  and  that  the  lessor  of  the  one  third 

might  sue  upon  it  in  respect  of  his  interest.    In  DaUtnan 
V.  King,  5  Scott,  382,  4  N.  C.  105,  the  plaintiff  became 
tenant  to  the  defendant  of  certain  premises  at  the  yearly 
rent  of  250/.     By  the  agreement,  it  was  stipulated  that 
the  tenant  should  make  certain  alterations  and  do  cer- 
tain repairs  within  the  first  year,  to  an  amount  not  less 
than  200/. ;  such  repairs,  &c.,  ^^  to  be  inspected  and  ap* 
proved  of  ^'  by  the  landlord,  and  ''  to  be  done  in  a  substan- 
tial manner.^^     And  it  was  agreed  that  the  tenant  should 
be  allowed  the  simi  of  200/.  towards  such  repairs,  &c.,  and 
should  be  at  liberty  to  retain  the  same  out  of  the  first 
yearns  rent  of  the  premises.     And  it  was  held  that  the 
landlord's  approval  was  not  a  condition  precedent  to  the 
tenant's  right  to  retain  the  200/.    Again,  in  Cannock  v. 
Jones,  3  Exch.  233,  a  farming  lease  contained  the  two 
following  clauses, —  first,  "  the  said  S.  C.   (the  lessee) 
doth  hereby  covenant  with  E.  J.  (the  lessor)  in  manner 
following,  that  he  the  said  S.  C.  shall  firom  time  to  time 
and  at  all  times  during  the  continuance  of  the  term 
hereby  granted,  at  his  own  costs  and  charges,  in  all 
things  well  and  sufficiently  repair  and  glaze  the  windows 
of  the  said  messuage,  and  also  the  hedges,  ditches,  &c., 
of  and  belonging  to  the  said  demised  premises,  and  all 
fixtures,   additions,  and  improvements  thereto,  during 
the  said  term,  in  and  by  and  with  all  and  all  manner 
of  needful   and   necessary  reparations,  cleansings,   and 
amendments,  when  and  as  often  as  occasion  shall  require, 
the  said  farm-house  and  buildings  being  previously  put  in 
repair  and  kept  in  repair  by  the  said  E,  J, ;"  the  second 
clause  was  as  follows, — ^^  And  it  is  hereby  agreed  by  and 
between  the  said  parties  hereto,  that  the  said  E.  J.  shall 
and  will,  within  eighteen  months  from  the  date  of  the 
lease,  erect  and  build  (inter  alia)  a  new  shed  and  stalls 
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for  feeding  cattle^  complete,  at  the  upper  end  of  the  bam, 
&c. ;  and  the  whole  of  which  is  agreed  to  be  left  to  the 
superintendence  of  the  said  C.  S.,  and  E.  J.,  her.  son  :'* 
and  the  court  of  Exchequer  held  that  the  latter  words  in 
the  first  clause  amounted  to  an  absolute  and  independent 
covenant  on  the  part  of  E.  J.,  to  put  the  premises  into 
repair;  and  that  the  provision  in  the  latter  clause,  that 
the  work  should  be  left  to  the  superintendence  of  S.  C. 
and  the  son  of  E.  J.,  was  not  a  condition  precedent  to^ 
or  concurrent  with,  the  covenant  by  E.  J.  to  do  the  work. 
[ParAre,  B.  That  decision  has  been  affirmed  in  the 
House  of  Lords.  All  these  cases  weU  illustrate  the  gene- 
ral principle  of  construction  of  covenants.  But,  after 
all,  the  real  question  here,  is,  whether  you  can  collect 
from  the  words  of  this  deed  a  covenant  or  agreement  on 
the  part  of  the  company  to  take, — not  a  mere  hope  or  ex- 
pectation that  they  will  take, — the  whole  350,000  sleepers 
within  the  stipulated  time.]  The  cases  above  cited  at 
all  events  shew  that  it  is  not  essential  that  such  agree- 
ment should  be  found  in  so  many  words,  or  even  in  that 
part  of  the  deed  which  purports  to  contain  the  covenants 
of  the  company,  as  the  argument  on  the  other  side  as- 
sumes. It  is  enough  if  it  can  be  fairly  collected  from 
all  parts  of  the  deed  that  such  was  the  intention  of  the 
parties. 
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BoviU,  in  reply.  It  is  conceded  that  there  is  no  cove- 
nant in  terms  by  the  company  to  the  effect  contended 
for  by  the  plaintiffs.  It  lies  on  them  to  shew  that  such 
a  covenant  is  to  be  implied  from  the  whole  scope  of  the 
deed.  It  is  not  by  elaborate  and  astute  argument  and 
criticism  that  such  a  result  ought  to  be  arrived  at.  If 
instruments  of  this  sort  are  to  be  construed  by  such  re- 
finements, every  case,  like  Cannop  v.  Jones  and  Elderton 
V.  Emmens,  ante.  Vol.  VI,  p.  175,  will  find  its  way  to 
the  House  of  Lords.     Nothing  will  justify  the  court  in 
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inferring  a  coyenant  which  the  parties  have  not  thonght 
fit  to  express  for  themselves.  "  Where,**  as  Lord  Den^ 
man  observes  in  Aspdin  v.  Austin,  ^'  parties  have  entered 
into  written  engagements,  with  expressed  stipulations*,  it 
is  manifestly  not  desirable  to  extend  them  by  any  impli- 
cations :  the  presumption  is,  that,  having  expressed  some, 
they  have  expressed  all  the  conditions  by  which  they 
intend  to  be  bound  under  that  instrument.^'  It  is  said 
that  the  reservation  of  power  in  a  given  event  to  deter- 
mine the  contract,  and  the  stipulation  that  2000/.  of  the 
money  payable  under  the  contract  shall  be  retained  by 
the  company  until  all  the  sleepers  have  been  delivered, 
create  an  ambiguity ;  and  it  is  sought  thence  to  infer  a 
covenant  that  the  whole  shall  be  delivered  at  all  events. 
The  argument  as  to  the  first  assumes  that  the  engineer  is 
the  agent  or  servant  of  the  company.  That,  however,  is 
not  so :  he  is  for  this  purpose  a  referee  who  is  to  arbi- 
trate between  the  parties.  The  clause  as  to  determining 
the  contract,  impowers  the  company  to  do  so  in  defiance 
of  their  engineer.  No  inference  favourable  to  the  plain- 
tiflfs  can  fairly  be  drawn  from  the  agreement  to  ifitain 
2000/.  [Wighiman,  J.  It  certainly  does  create  great 
difficulty  in  my  mind.]  A  covenant  to  pay  the  2000/. 
on  the  happening  of  certain  events,  does  not  necessarily 
import  a  covenant  that  those  three  events, — that  the 
whole  350,000  sleepers  shall  be  delivered,  that  the  en- 
gineer shall  certify,  and  that  the  accounts  shall  have  been 
adjusted, — shall  happen.  The  court  cannot  judge  what 
is  reasonable  between  the  parties  in  circumstances  like 
these.  [Parke,  B.  My  opinion  will  be  founded  upon 
the  words  of  the  deed.  I  endeavour  always,  and  always 
will,  to  construe  every  instrument, — ^be  it  deed,  or  wiU, 
or  act  of  parUament, —  by  what  I  conceive  to  be  the 
meaning  of  the  words  used.  The  common  phrase  "in- 
tention of  the  parties/'  is  an  expression  which  is  very 
loose,  and  calculated  to  mislead.] 
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Parke^  B.  I  am  of  opinion,  and  the  rest  of  the  court 
concur  with  me, — though  during  the  course  of  the  ar- 
gument I  entertained  some  doubt^ — that  the  judgment 
of  the  court  of  Common  Pleas  is  correct  and  must  be 
affirmed.  No  particular  form  of  words  is  necessary  to 
form  a  coTcnant:  but,  wherever  the  court  can*  collect 
from  the  instrument  an  engagement  on  the  one  side  to 
do  or  not  to  do  something,  it  amounts  to  a  covenant, 
whether  it  is  in  the  recital  or  in  any  other  part  of  the 
instrument.  Apply  that  rule  to  the  present  case,  and 
see  if  the  contract  imports  a  covenant  on  the  part  of  the 
company  to  take  the  whole  number  of  850,000  sleepers, 
and  whether  it  implies  a  covenant  on  their  part  that 
their  engineer  shall  make  any  order  or  requisition  in 
writing  concerning  the  deUvery  of  the  sleepers,  or  the 
manner,  time,  or  quantity  in  which  they  are  to  be  deli- 
vered. We  aU  concur  in  thinking,  that,  upon  a  reason- 
able construction  of  the  whole  instrument,  it  may  fidrly 
be  made  out  that  there  is  a  covenant  on  the  part  of  the 
company  to  take  all  the  350,000  sleepers  before  Mid- 
simimer,  1848.  We  must  look  at  the  recitals  of  the 
deed,  which  refer  to  the  specification.  In  construing  it, 
we  are  not  to  incorporate  the  whole  of  the  specification 
or  of  the  tender,  but  only  so  much  thereof  as  the  deed 
refers  to.  I  think  there  is  enough  upon  the  face  of  it  to 
constitute  a  covenant.  It  begins  with  a  recital  that  the 
company  "  are  desirous  of  being  supplied  with  350,000 
sleepers.^'  If  the  words  had  been  "  have  agreed  to  take 
350,000  sleepers,''  there  would  have  been  an  end  of  the 
argument :  but,  if  the  deed  goes  on  to  shew  that  such 
was  the  intention  of  the  parties,  and  it  is  sufficiently 
made  out  by  the  language  they  have  subsequently  used 
that  the  company  have  agreed  to  lequire  that  quantity, 
it  will  equally  constitute  a  covenant  on  their  part  to  take 
them.  The  recital  goes  on, — "  and  whereas  the  particu- 
lar size  and  description  of  the  said  sleepers  are  set  forth 
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iu  the  specification  hereunto  annexed  or  hereunder 
written^  and  in  certain  drawings  therein  referred  to; 
and  in  the  same  specification  are  also  set  forth  tbe  se- 
veral times  within  which,  and  the  port  at  which,  the 
same  sleepers  tvill  be  required  to  be  delivered/'  That 
incorporates  in  the  deed  so  much  of  the  specificatioD 
as  relates  to  the  times  and  port  of  delivery.  It  is  the 
same  as  if  they  had  said  in  terms, — '^  one  half  of  the  said 
sleepers  will  be  required  to  be  delivered  in  1847,  and 
the  remainder  by  Midsummer,  1848,  at  the  port  of 
Goole.*'  That  being  so,  there  is  undoubtedly  sufficioit 
to  import  an  agreement  on  the  part  of  the  company  that 
that  quantity  is  to  be  required.  Then  follow  certain 
covenants  on  the  part  of  the  contractors, — that  they 
shall  and  will,  '^  within  the  times  and  at  the  place  men- 
tioned in  the  specification,  as  and  when,  and  in  such 
quantities,  and  in  such  manner,  as  the  engineer  of  the 
company  shall,  by  order  or  requisition  in  writing  under 
his  hand,  from  time  to  time,  or  at  any  time  within  the 
period  limited  in  and  by  such  specification,  direct  or 
require,  furnish  and  supply  the  company  with  350,000 
sleepers,^'  of  a  given  description.  It  then  goes  on  to 
provide,  "that,  in  case  the  engineer  of  the  company 
shall,  at  any  time  before  complete  execution  of  the  con- 
tract by  the  delivery  of  the  whole  number  of  350,000 
sleepers  (that  is  to  say,  on  or  before  the  29th  of  June, 
1848),  be  desirous  of  altering  the  size,  form,  or  construc- 
tion of,  or  of  varying  the  times  of  delivery  of  any  of  the 
said  sleepers  which  shall  not  then  have  been  delivered,** 
a  corresponding  alteration  shall  be  made  in  the  price. 
Then  follow  certain  parts  of  the  instrument  which  are 
not  material  to  be  mentioned :  and  then  comes  a  clause 
which  proves  to  demonstration  that  the  company  under- 
stood themselves  to  be  contracting  to  receive  the  whole 
quantity  of  350,000  sleepers  within  the  times  limited. 
"  That,  in  case  the  contractors,  their  executors,  fee.,  shall 
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not  regularly  deUver  the  said  sleepers  in  such  quantities 
and  at  such  times  and  place  as  are  or  is  herein  agreed 
upon,  to  the  satisfaction  of  the  engineers  of  the  com- 
pany, according  to  this  contract^  or  shall  from  any  cause 
whatsoever  other  than  the  acts  of  the  said  company,  or 
their  agents,  be  prevented  from  making  such  delivery 
or  deliveries  as  aforesaid,  according  to  this  present  con- 
tract, and  if  such  default,  impediment,  or  delay  shaU 
continue  for  the  space  of  fifteen  days  next  after  notice 
in  writing,  signed  by  the  secretary  of  the  said  company, 
or  by  their  engineer,  requiring  them  to  put  an  end  to 
such  de£Eiult,  impediment,  or  delay,  shaU  have  been  given 
to  the  said  contractors,  or  if  they  the  said  contractors, 
before  the  completion  of  this  contract,  shall  be  declared 
bankrupt  or  insolvent,  then  and  in  any  of  such  cases  it 
shall  be  lawful  for  the  company,  if  and  as  they  shall 
think  proper,  by  writing  under  the  hand  of  their  secre- 
tary, absolutely  to  determine  this  contract."  Is  not 
that  just  as  if  the  company  had  in  so  many  words  recited 
that  this  is  their  contract  ?  And,  if  it  be  their  contract, 
it  is  clearly  a  contract  on  the  one  side  to  deliver,  and  on 
the  other  to  receive,  the  entire  number  of  sleepers  men- 
tioned in  the  recital  and  in  the  specification.  It  has  been 
suggested  by  Mr.  Bovill,  that  the  engineers  are  for  the 
purpose  of  determining  the  matters  to  be  referred  to 
them,  in  the  position  of  arbitrators  between  the  par- 
ties, and  not  of  agents  to  the  company.  But,  what 
is  the  reasonable  construction  of  the  whole  instrument? 
Obviously  it  is,  that  the  company  contract  to  receive  the 
whole  number  of  350,000  sleepers,  subject,  as  to  their 
form  and  times  of  delivery,  to  the  directions  of  their 
engineers,  with  power  to  the  company  in  a  certain  event 
to  determine  the  contract.  The  Ikgineers  are  their 
agents.  It  may  be,  that,  as  to  certain  matters  they 
may  be  constituted  in  some  degree  arbitrators  between 
the  parties  :  but,  as  to  regulating  the  size  and  form  of 
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the  sleepers^  and  the  times  and  place  of  deliyeiy,  ihejr 
clearly  are  agents  of  the  company^  and  nothing  else. 
As  far  as  concerns  the  contractors^  it  is  not  reasonable  to 
suppose  that  they  would  covenant  to  lay  out  large  somi 
in  the  purchase  of  timber^  unless  they  understood  the 
company  to  be  bound  to  take  the  whole  number  con- 
tracted for.  The  company  engage  to  pay  the  coii- 
tractors  for  or  in  respect  of  "  the  said  sleepers  hereinbe- 
fore contracted  to  be  supplied/'  upon  the  certificate  of 
their  engineer  of  the  due  delivery  of  each  cargo.  That 
imports  a  recognition  on  their  part  that  there  is  a  con- 
tract to  take  the  350^000  sleepers.  And  this  construc- 
tion is  greatly  fortified  by  the  proviso  as  to  the  retention 
by  the  company  of  2000/.  of  the  price  agreed  on,  until 
after  the  whole  quantity  shall  have  been  supplied  to  the 
satisfaction  of  the  engineer :  and  that  proviso  is  the  lan- 
guage of  both  parties.  At  least  it  amounts  to  a  cove- 
nant by  the  company  that  they  will  take  sleepers  to  an 
extent  exceeding  that  sum.  The  construction  contended 
for  by  the  company  would  keep  the  plaintifis  out  of  this 
2000/.  for  ever;  which  is  manifestly  absurd.  Giving, 
therefore,  all  due  weight  to  the  ingenious  criticisms  on 
this  deed,  we  think  there  is  abundantly  sufficient  upon 
the  fSEtcc  of  it  to  shew  that  the  company  have  contracted 
to  take  the  whole  350,000  sleepers. 

The  only  remaining  question  is,  whether  the  company 
have  bound  themselves  to  order  the  whole  number 
within  the  time  limited.  The  engineers  being  the  agents 
of  the  company,  we  think  the  contract  necessarily  im- 
ports that  they  will  give  the  requisite  orders  to  their 
engineers,  so  as  to  enable  the  contractors  to  deliver  the 
whole  before  Midsummer,  1848.  It  has  been  strongly 
urged  that  that  view  is  inconsistent  with  the  power  re- 
served to  the  engineers  to  extend  the  time  for  delivery. 
We  are  all  now  satisfied  that  the  reasonable  construc- 
tion of  that  clause,  is,  that  the  engineers  shall  have 
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power  to  extend  the  times  of  delivery  only  within  the 
limits  mentioned  in  the  contract^  viz.  Midsummer^ 
1848.  The  contract  would  not  be  executed  in  terms 
without  deliyering  the  whole  number  by  that  time. 

We  are  therefore  of  opinion  that  the  breach  is  well 
assigned^  and  that  the  plaintiffs  below  are  entitled  to 
judgment  on  this  pointy  as  well  as  to  judgment  non  ob- 
stante veredicto  on  the  third  issue.  Consequently^  the 
judgment  of  the  court  below  will  be  affirmed. 


613 


1852. 


Thb  Qbeat 

nobthbbn 

Bailway  Co. 

V, 

Hasbibon. 


Judgment  aflirmed. 
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MEMORANDA. 

On  the  first  day  of  Michaelmas  Term^  Robert  Mat- 
thews^ of  the  Middle  Temple^  Esq.^  and  Ralph  Thomas, 
of  the  Middle  Temple,  Esq.^  who  had,  in  the  courae  of 
the  preceding  vacation,  been  called  to  the  d^ree  of 
the  coif,  took  their  seats  within  the  Bar. 

They  gave  rings  with  the  motto, — "  Hoc  age." 

On  the  18th  of  November, — the  day  appointed  for  the 
public  funeral  of  His  Grace,  the  Duke  of  Wellington, — 
there  were  no  sittings  in  any  of  the  courts  at  West- 
minster. 
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SIXTEENTH  YEAR  OP  THE  REIGN  OP  QUEEN  VICTORIA. 


ThB    judges    who    usually  sat   in  banco   in   Tins   TERM,   WBEE,- 

Jebyis,  C.  J.,  Maule,  J.,  Williams,  J.,  and  Talfoubd,  J. 


TABLE  OF  PEES 


TO   BE   TAKEN  AT  THE   OFFICES  OF  THE   SUPERIOR  COURTS, 


AND   AT    THE    JUDGES^    CHAMBERS,  AS    SETTLED    BY   THE 


JUDGES. 

In  pursuance  of  an  act  passed  in  the  session  of  par- 
liament held  in  the  fifteenth  and  sixteenth  years  of  the 
reign  of  Her  Majesty,  c.  23,  intituled  "  An  act  to  make 
provision  for  a  permanent  establishment  of  officers  to 
perform  the  duties  at  Nisi  Prius,  in  the  superior  courts 
of  common  law,  and  for  the  payment  of  such  officers^  and 
of  the  judges'  clerks,  by  salaries,  and  to  abolish  certain 
offices  in  those  courts,^'  We,  the  imdersigned,  being 
two  of  the  commissioners  of  Her  Majesty^s  Treasury, 
have  caused  the  under-mentioned  tables  of  fees  to  be 
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1852.        prepared^  specifying  the  fees  proper  to^be  demanded  and 
TablbofF^.  ^^^^  ^  ^^6  offices  under-mentioned^  and  at  the  judges' 

chambers^  in  the  superior  courts  of  common  law;  and 
[direct]  that  all  other  fees  in  such  offices  and  chambers 
shall  be  abolished^  namely : — 

Offices  of  the  Masters  of  the  three  Superior  Courts. 

£  s.    d. 

Masters'  office.   Every  writ  (except  writ  of  trial  or  subpoena)       0     5    0 

Every  concurrent,  alias,  pluries,  or  renewed 

WX'lv  •  •  •  •  • 

Every  writ  of  trial 

Every  writ  of  subpoena  before  a  judge  or 

master  •  • 

before  the  sheriff 
Every  appearance  entered 

each  defendant  after  the  first 
Filing  every  affidavit,  writ,  or  other  pro- 
ceeding     .  •  •  . 
Amending  every  writ  or  other  proceeding    . 
Every  ordinary  rule 

Every  special  rule,  not  exceeding  six  folios  . 

exceeding  six  folios, 

per  folio  .  0     0    6 

Note.    Plans,  sections,  8cc.,  accompany- 
ing rules,  to  be  paid  for  by  the  party 
taking  the  rule,  according   to  the 
actual  cost. 
Every  judgment  by  default  .  .050 

Every  final  judgment,  otherwise  than  judg- 
ment by  default      .  .  .  0  10    0 
Taxing  every  bill  of  costs,  not  exceeding 

three  folios      .       0     2    0 
exceeding    three 
folios,  when  taxed  as  between  party  and 
party,  per  folio        .  .  .  0     0    6 
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£   8.    d.        1852. 
Taxing  every  bUl  of  costs,  exceeding  three  TamopFbw. 

folios^  when  taxed  as  between  attorney  Master's  office, 

and  client,  or  where  the  attorney  taxes 
his  own  bill,  per  folio  .  .  .010 

Every  reference,  inquiry,  examination,  or 
other  special  matter  referred  to  the 
master,  for  every  meeting  not  exceed- 
ing  one  hour 

for  every  additional  hour,  or  less    . 
Upon  payment  of  money  into  court,  viz. 
for  every  sum  under  50/. 
50/.  and  under  100/. 
100/.  and  above  that  sum 
Every  certificate      .... 
Office  copies  of  praecipe  or  other  proceedings, 

per  folio      .... 
Every  search,  if  not  more  than  two  terms    . 

exceeding  two,  and  not  more 

than  four  terms  .  0     10 

exceeding   four  terms,  or  a 

general  search        .  .026 

Every  affidavit,  affirmation,  &c.,  taken  be- 
fore the  master       .  .  .  0     10 
Filing  every  recognisance    or  security  in 

ejectment  or  error 
Every  allowance  and  justification  of  bail 
For  taking  special  bail  as  a  commissioner 
Filing  affidavit,  and  inroUing  articles  pre- 
vious to  the  admission  of  im  attorney  . 
Every  re-admission  of  an  attorney 

All  other  fees  than  those  before- 
mentioned  are  hereby  abolished, 
and  are  not  to  be  taken  by  any 
person  in  the  masters'  offices,  under 
any  pretence  whatever. 
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1852.  £    s.  d. 
T~  ~o^F^.  Every  recognisance  or  bond  of  any  descrip- 
tion whatever         .             .             .  0  10  0 
Judges'        Every  allowance  of  writ  of  error      .             .  0  10  0 

chambers.        -n   .i  •  i    •■ 

Bail  on  cepi  corpus^  habeas  corpus,  error, 

or  judgment  .  .  .  0     2    0 

Delivering  bail-piece  off  the  file,  or  justifica- 
tion of  bail 

Every  committal      .... 

Every  exhibit  signed  by  a  judge 

Producing  judge's  notes 

Bill  of  exceptions  signed  by  judge 

Order  in  legacy-duty  cases 

Crown  revenue  cases,  from  defendant     . 

Attendance  in  any  court,  or  otherwise, 
under  subpoena  or  special  order  of 
court,  to  give  evidence  or  produce  docu- 
ments, per  day  .  .  .10    0 

Attendance  as  a  commissioner  to  take  affi- 
davit, &c.,  or  at  a  judge's  house,  or 
elsewhere,  at  request  of  parties  .       0  10    0 

Appointment  of  commissioners  under  glebe- 
exchange    .... 

Allowance  of  bye-laws  or  table  of  fees 

Report  on  private  bill 

Attendance  by  counsel,  each  side     . 

Note.  All  plans,  sections,  &c,  accompanying 
any  order  or  office-copy,  to  be  paid  for  by  the 
party,  according  to  the  actual  cost. 

In  cases  where  the  party  has  been  allowed 
to  sue  in  formft  pauperis,  the  fees  are  not  to  be 
demanded  or  taken,  nor  in  cases  where  such 
fees  would  be  payable  by  any  revenue  or  other 
government  department. 

All  other  fees  than  those  before  mentioned, 
are  abolished,  and  are  not  to  be  taken  by  any 
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person   at   the  judges*  ehambers^  under  any        1852. 
other  pretence  whatever.  TablbopFee8. 

Given  under  our  hands^  at  the  Treasury  Chambers^        Judges' 
WhitehaU,  this  20th  of  November,  1852.  chambers. 

Chandos, 
Thomas  Bateson, 
Two  of  the  commissioners  of  Her 
Majesty's  Treasury. 

"We,  the  undersigned  judges  of  the  superior  courts  of 
common  law,  do  settle,  allow,  and  sanction  the  before- 
mentioned  table  of  fees  prepared  by  the  commissioners 
of  Her  Majesty's  treasury ;  and  we  do  hereby  establish 
the  same,  under  the  provisions  of  the  aforesaid  act. 
Dated  the  22nd  day  of  November,  1852. 

Campbell,    Lord    Chief  Justice  of  the   Court  of 

Queen's  Bench. 
John  Jervis,  Lord  Chief  Justice  of  the  Court  of 

Common  Pleas. 
Fred.  Pollock,  Lord  Chief  Baron  of  the  Court  of 
Exchequer. 

^  *  ^  '    .„.    '      I  Judges  of  the  Court  of  Common 
E.  V.  Wilhams,    \     pf^^ 

T.  N.  Talfourd,  J 

The  before-mentioned  tables  of  fees  having  been  sanc- 
tioned and  allowed  by  the  Lord  Chief  Justices,  the  Lord 
Chief  Baron,  and  other  Judges  as  required  by  the 
said  act,  we  do  hereby  order  that  the  said  tables  of  fees 
be  inserted  and  published  in  the  London  Gazette. 

Treasury  Chambers,  Whitehall,  the  22nd  of  Novem- 
ber, 1852. 

Chandos, 

Thomas  Bateson, 
Two  of  the  commissioners  of  Her 
Majesty's  Treasury. 

s  s  2 
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1852. 


REGISTRATION  APPEALS. 


City  of  Westminster. 

William  Simpson  Ford,  Appellant;  Francis 
Smedley,  Respondent. 

Nov.  12.  ^ 

Assessod-taxcs  X  HE  appellant  claimed,  in  respect  of  certain  property 
gTs,  c.  161,  B.  occupied  by  him  in  the  parish  of  St.  Clement  Danes^  to 
23)  payable       \i2L\e  his  name  inserted  in  the  list  of  persons  entitled  to 

quarterly,  ^  *■         ^  ^ 

thoagh,  by  the   vote  at  the  election  of  members  to  serve  in  parliament 

48  G  3  c  141 

the  collectors  '  for  the  city  of  Westminster.  His  claim  was  free  from 
*^i*^t^^  ^  ^  objection  except  one,  viz.  that  he  had  made  default  in 
and  they  are      payment  of  assesscd-taxes. 

usually  collect-  Under  the  reform  act,  2  W.  4,  c.  45,  no  person  could 
^vs^^*^^  be  put  upon  the  register,  unless  he  had  paid,  on  or  be- 
therefore,  a        fore  the  20th  of  July,  all  assessed-taxes  which  should 

housC'tax  was 

payable  on  the  have  bccomc  payable  from  him  in  respect  of  the  pre- 
b^Msi^^'  ^^^  previously  to  the  6th  of  April   then  next  pre- 

not  demanded     cedin&T 
until  the  11th 

of  April,  1852,  By  the  11  &  12  Vict.  c.  90,  the  period  of  permissible 
asse^  ^not  ^^^rears  is  enlarged ;  for,  by  that  act,  it  is  sufficient  if  the 
pay  it  until        claimant  hath  paid,  on  or  before  the  20th  of  July,  all 

after  the  20th  . 

of  July :—  assessed-taxcs  which  shall  have  become  payable  from  him 
had  not  witWn  ^^  respect  of  the  premises  previously  to  the  5th  of  Jan- 

Vict.  c.  90,  Assessed-taxes  the  revising-barrister  ccmceived  to  be 

before  the  20th  payable  quarterly, — on  the  20th  of  June,  the  20th  of 
of  July,  all        September,  the  20th  of  December,  and  the  20th  of 

assessed-taxes  *■  ^ 

which  became  March,  in  cach  year. 

hminrespwt        The  instructions  to  the  collectors  represent  the  as- 

^t^^^^to^  sessed-taxes  as  payable  quarterly,  and  require  them  to 

the  6th  of  Jan-  be  collected  and  recovered  forthwith,  whenever  there  is 

uary,"  and 

consequently 

that  he  was  not  entitled  to  be  registered. 
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danger  that  a  tax  may  be  lost.     A  copy  of  these  instruc-        1852. 
tions  was  laid  before  the  revising-barrister ;  and  it  ap-         p^^ 
peared  by  them,  and  from  other  evidence,  that,  to  save      ^  ^PP» 
expense^  and  to  promote    convenience^  assessed-taxes^         Begp. 
although  payable  quarterly^  are  in  general  collected  only 
half-yearly^  by  equal  moieties,  at  Michaelmas,  and  at 
Lady-Day. 

It  was  proved  that  the  collectors  always  received  quar* 
terly  payments  voluntarily  tendered,  and  for  such  quar- 
terly payments  gave  quarterly  discharges. 

The  appellant  was  returned  a  defaulter,  under  the 
12th  section  of  the  registration  act,  6  &  7  Vict.  c.  18, 
for  not  having  paid,  on  or  before  the  20th  of  July,  1852, 
the  quarterly  house-tax  of  the  20th  of  December,  1851 ; 
and,  in  point  of  fact,  it  was  proved  that  he  did  not  pay 
that  tax  until  the  30th  of  July,  although  the  same  was 
demanded  of  him  on  the  10th  of  April. 

The  revising-barrister  held  that  the  quarterly  house- 
tax  of  the  20th  of  December,  1851,  was,  under  the  11  & 
12  Vict.  c.  90,  payable  from  the  appellant  "  previously 
to  the  5th  of  January  last  ;^^  and,  as  he  had  allowed  the 
20th  of  July  to  expire  without  satisfying  the  demand,  the 
revising-barrister  rejected  his  daim. 

The  appellant  urged,  that,  inasmuch  as  the  quarterly 
house-tax  of  the  20th  of  December  was  not  actually  de- 
manded previously  to  the  5th  of  January,  it  was  there- 
fore not  payable  previously  to  that  day :  but  the  revising- 
barrister  did  not  assent  to  that  proposition. 

The  appellant  further  urged  that  it  was  enough  for 
him  to  have  paid  his  assessed-taxes  down  to  the  20th  of 
September:  but  the  revising-barrister  held  the  con- 
trary. 

If  the  court  should  be  of  opinion,  that,  under  the  cir- 
cumstances stated,  it  was  not  necessary  for  the  appellant 
to  have  paid,  on  or  before  the  20th  of  July,  the  house- 
tax  of  the  20th  of  December  last,  he  would  in  that 
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1852.        event  be  entitled  to  have  his  name  inserted  in  the 
Yo^         list  of  voters  for  the  city  of  Westminster. 

App., 

Besp.  '  Kinglake,  Serjt.   (with  whom  was  D.  Keene),  for  the 

appellant.  The  question  is^  whether  there  has  been  a  due 
payment  ot  assessed-taxes  by  the  claimant,  within  the 
2  W.  4,  c.  45,  8.  27. 

1.  The  house-tax,  not  having  been  demanded  previ- 
ously to  the  5th  of  January,  was  not  so  payable  as  to 
make  its  non-payment  a  default  on  the  part  of  the  ap- 
pellant. The  question  depends  upon  the  constmction  of 
certain  acts  of  parliament.  By  the  1st  section  of  the  43  G. 
3,  c.  99,  it  is  enacted  that  all  duties  now  under  the  ma- 
nagement of  the  tax-ofiBice  (except  land-tax),  shall  be  levied 

43  0. 3,  c.  99,    imder  the  regulations  of  that  act.    By  section  12,  the 

sessors  are  required  to  make  and  deliver  certificates  of 
sessment  of  all  the  duties  given  to  them  in  charge,  to  the 
commissioners,  on  or  before  the  5th  of  June  yearly ;  and 
the  commissioners  are  to  sign  and  seal  three  duplicates  of 
the  assessments,  and  to  deliver  one  of  them  to  the  col- 
lector, together  with  warrants  for  collecting  the  same : 
"and  the  said  collectors  are  hereby  injoined  and  re- 
quired to  make  demand  of  the  several  sums  contained  in 
such  duplicates,  from  the  parties  charged  therewith>  or 
at  the  places  of  their  last  abode,  or  on  the  premises 
charged  with  the  assessment,  as  the  case  may  reqidre, 
within  ten  days  after  the  said  duties  shall  respectively 
become  payable,  next  after  such  assessments  shall  have 

43  0. 3,  c.  161,  been  delivered  to  them."     The  23rd  section  of  the  43 

G.  3,  c.  161,  enacts  ^'  that  every  assessment  to  be  made 
of  the  said  duties  in  pursuance  of  this  act,  in  England, 
Wales,  and  Berwick-upon-Tweed,  shall  be  in  force  for 
one  whole  y^ar  commencing  from  the  5th  of  April  in  the 
year  in  which  the  same  shall  be  made,  and  ending  on 
the  5th  of  April  then  next  following,  and  the  said  several 
duties  shall  be  paid  by  quarterly  instalments  on  the  days 
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hereinafter  tnentioned^  that  is  to  say^  on  the  20th  of       1852. 
June  for  the  quarter  commencing  from  the  5th  of  April 


and  ending  on  the  5th  of  July,  the  20th  of  September  App./ 
for  the  quarter  commencing  from  the  5th  of  July  and  ^^J^*^' 
ending  on  the  10th  of  October,  and  the  20th  of  De- 
cember for  the  quarter  commencing  fit)m  the  10th  of 
October  and  ending  on  the  5th  of  January,  and  the  20th 
of  March  for  the  quarter  commencing  on  the  5th  of 
January  and  ending  on  the  5th  of  April  in  every  year, 
the  first  payment  thereof  to  be  made  on  the  20th  of 
June,  1804;  and  it  shall  be  lawful  for  the  respective 
commissioners,  or  any  two  or  more  of  them,  and  they 
are  hereby  required,  as  soon  as  the  assessment  shall  be 
made,  to  issue  out  and  deliver  to  the  respective  collect- 
ors their  warrants  for  the  speedy  and  effectual  levying 
and  collecting  the  said  duties,  as  the  same  shall  become 
payable  by  quarterly  instalments  as  aforesaid.'^  The 
24th  section  has  reference  to  assessments  in  Scot- 
land, as  to  which  the  language  and  the  machinery  are 
totally  different :  there,  the  payments  are  to  be  made 
half-yearly,  and  at  the  office  of  the  collector.  Then 
comes  the  48  G.  3,  c.  141,  which  contains  rules  and  i^G.  3,  c.ui. 
regulations  for  assessments  and  collections.  Rule  8 
of  the  3rd  division  provides  that  the  duties  ^^  shall  be 
collected  and  levied  in  moieties,  on  the  days  herein- 
after mentioned,  that  is  to  say,  one  moiety  of  the  duties 
of  assessed-taxes,  if  not  sooner  paid  or  satisfied  accord- 
ing to  the  directions  of  the  said  acts  respectively,  shall 
be  collected  or  levied  before  the  10th  of  October  in  each 
year  of  assessment,  or  within  twenty-one  days  thereafter, 
and  the  other  moiety  thereof  before  the  5th  of  April 
following,  or  within  twenty-one  days  thereafter."  Then 
comes  a  proviso,  which  will  probably  be  relied  upon  on 
the  other  side,  as  shewing,  that,  notwithstanding  the  di- 
rection to  collect  half-yearly,  yet  the  collector  may  still 
exercise  the  powers  given  by  the  former  acts,  and  collect 
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1852.  quarterly, — ^'  Provided  always^  that  nothing  herein  can« 
PoBD,  tained  shall  be  construed  to  alter  the  times  or  propor- 
s  ^^LBT  ^^^^^  ^^  which  the  said  duties  are  payable,  according  to 
Reap.  the  directions  of  the  said  acts  respectivdj,  or  in  any  way 
to  impeach  or  affect  the  powers  or  provisions  of  the  said 
acts  for  the  recovery  of  the  said  duties  at  such  times  and 
in  such  proportions  as  are  therein  prescribed;  and  the 
said  respective  duties  shall  be  deemed  payable  quarterty 
at  the  times  mentioned  in  the  said  acts,  by  four  instal- 
ments ;  and  it  shall  be  lawful  to  demand,  receive,  or  levy 
the  same  according  to  the  said  acts,  anything  hetein 
contained  to  the  contrary  notwithstanding/'  The  mean- 
ing of  that  is,  that,  for  all  ordinary  purposes,  the  col- 
lection is  to  be  made  by  half-yearly  instalments;  but 
that  the  provisions  of  the  former  acts  are  to  be  kept 
alive  for  cases  of  emergency,  {Jervis^  C.  J.  The  case 
is  rather  confused  in  this  respect.  The  reviaing-barrister 
finds  as  a  &ct  that  the  assessed-taxes,  although  payable 
quarterly,  are  collected  only  half-yearly.]  It  possibly 
would  have  been  more  correct  to  have  made  the  in- 
structions to  the  collectors  part  of  the  case.  These  shew 
how  the  statutes  have  practically  been  put  in  force. 
Applying  that  to  the  words  of  the  27th  section  of  the 
2  W.  4,  c.  46, — "  all  taxes  which  shall  have  become  pay- 
able,*'— they  ought  fairly  to  be  interpreted  to  mean,  not 
payable  legally,  but  collectable  upon  a  demaud  for  non- 
compliance with  which  the  voter  would  be  deemed  a 
defaulter.  Under  the  Irish  reform  act,  2  &  3  W.  4,  c. 
88,  8.  7,  where  the  words  are,  "  legally  due  and  payable,*' 
the  practice  has  been  to  require  a  proper  demand  on  the 
voter. 

2.  Should  the  court  consider  itself  boimd  by  the  strict 
letter  of  the  statutes  to  hold  that  *^  payable  '*  means 
payable  quarterly, — for  the  purpose  of  diBfranchisiDg 
the  voter,  the  taxes  can  hardly  be  said  to  be  payable 
until  they  have  been  duly  demanded.     Under  the  43 
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G.  8^  c.  99,  8.  12^  the  collectors  are  expressly  injoined  1852. 
and  required  to  make  demand :  and,  by  s.  83,  it  is  only  ^^^ 
upon  the  party^s  refusal  to  pay  ''  upon  demand  made  by  -^pP" 
the  collector,  according  to  the  precepts  or  estreats  to  him  B«^. 
delivered  by  the  commissioners,^^  that  power  is  given  to 
distrain  for  the  amount.  The  whole  machinery  of  the 
collection  contemplates  a  demand.  [Jervis,  C.  J.  It 
may  be  that  a  demand  is  necessary  before  enforcing 
payment  by  a  distress.  Maule,  J.  Do  you  contend  that 
the  taxes  are  not  '' payable  ^^  until  the  commissioners 
have  delivered  out  their  precepts  or  estreats?]  This 
right  of  voting  is  a  substitution  for  the  right  of  scot  and 
lot  voting ;  and  it  has  been  decided,  that,  where  the  right 
of  voting  for  a  member  to  serve  in  parliament  was  in  the 
inhabitant  householders  paying  scot  and  lot,  one  who 
had  been  an  inhabitant,  and  had  paid  poor's  rates  for 
many  years  was  entitled  to  vote,  although  the  poor's 
rates  for  three  quarters  of  a  year  were  in  arrear  at  the 
commencement  of  the  election, — no  personal  demand  of 
the  rates  having  been  made  upon  him,  and  no  written 
demand  having  been  left  at  his  house :  Cullen  v.  Morris, 
2  Stark.  N.  P.  C.  577.  \Jervis,  C.  J.  There,  no  period 
of  payment  was  fixed.]  The  rate  is  payable  when  made 
and  duly  published. 

Wordsworth,  for  the  respondent,  referred  to  The  King 
V.  Ford,  2  Ad.  &  E.  588,  4  N.  &  M.  451,  where  it  was 
held,  that  the  demand  required  by  the  43  O.  8,  c.  99, 
8.  83,  previously  to  a  distress  being  levied  for  assessed- 
taxes,  need  not  be  made  in  writing,  nor  personally  on 
the  party  from  whom  they  are  due ;  but  that  it  is  suf- 
ficient if  a  demand  has  in  fact  been  made,  and  there  has 
been  a  refusal,  on  the  ground  of  inability,  or  for  any 
other  cause,  to  pay.     He  was  stopped  by  the  court. 

Jervis,  C.  J.     I  am  of  opinion  that  the  revising-bar- 
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1852.  rister  has  put  a  correct  constmction  upon  tlie  ataiatel 
y^^jj  relating  to  the  assessed-taxes,  and  has  properly  rejected 
App.>         the  appellant's  vote.     The  question  is  whether  the  house- 

Smedlet, 

Kesp.  tax  mentioned  in  the  case  was  due  and  payaUe  on  the 
20th  of  December,  1851,  or  on  the  20th  of  March,  1852, 
or  only  on  demand.  If  you  look  carefully  at  the  various 
acts,  no  difficulty  at  all  arises  :  the  whole  scheme  is  plain 
and  intelligible.  By  the  12th  section  of  43  O.  3,  c.  99, 
the  assessments  were  to  be  made  yearly,  and  the  col- 
lectors were  required  to  make  demand  from  the  parties 
charged  therewith  within  ten  days  after  the  duties  re- 
spectively became  payable.  By  the  23rd  section  of  the 
43  O.  3,  c.  161,  it  is  enacted  that  the  duties  shall  be 
paid  by  quarterly  instalments,  ^'  on  the  20th  of  June  fiv 
the  quarter  commencing  from  the  5th  of  April  and  end- 
ing on  the  5th  of  July,  the  20th  of  September  for  the 
quarter  commencing  from  the  5th  of  July  and  ending  on 
the  10th  of  October,  and  the  20th  of  December  for  the 
quarter  commencing  from*  the  10th  of  October  and  end- 
ing on  the  5th  of  January,  and  the  20th  of  March  fisr 
the  quarter  commencing  on  the  5th  of  January  and  end- 
ing on  the  5th  of  April  in  every. year/'  In  order  to 
avoid  what  might  appear  to  be  a  hardship,  by  enabling 
the  collector  to  pounce  upon  the  parties  without  notice, 
the  33rd  section  provides  that  a  demand  shall  be  made 
before  a  distress  shall  be  levied  for  non-payment.  Then 
the  48  G.  3,  c.  141,  which  directs  the  mode  of  collect- 
^g>  provides  that  the  duties  ''  shall  be  collected  and 
levied  in  moieties,  on  the  days  hereinafter  mentioned, 
that  is  to  say,  one  moiety  of  the  duties  of  assessed-taxes, 
if  not  sooner  paid  or  satisfied  according  to  the  dtrectiotu 
of  the  said  acts  respectively,  shall  be  collected  or  levied 
before  the  10th  of  October  in  each  year  of  assesamcait, 
or  within  twenty-one  days  thereafter,  and  the  other 
moiety  thereof,  before  the  5th  of  April  following,  or 
within  twenty-one  days  thereafter  i'^  and,  to  avoid  all 
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ambiguity^  there  is  an  express  proviso,  "that  nothing  1852. 
herein  contained  shall  be  construed  to  alter  the  times  or  yokd 
proportions  at  which  the  said  duties  are  payable  accord-  -^PP- 
ing  to  the  directions  of  the  said  acts  respectively,  or  in  ReKp. 
any  way  to  impeach  or  affect  the  powers  or  provisions  of 
the  said  acts  for  the  recovery  of  the  said  duties  at  such 
times  and  in  such  proportions  as  are  therein  prescribed, 
and  the  said  respective  duties  shall  be  deemed  payable 
quarterly  at  the  times  mentioned  in  the  said  acts,  by 
four  instalments ;  and  it  shall  be  lawful  to  demand,  re- 
ceive, or  levy  the  same  according  to  the  said  acts,  any- 
thing herein  contained  to  the  contrary  notwithstanding/' 
It  is  said  that  the  words  of  this  proviso  lead  to  the  infer- 
ence that  the  time  of  levy  and  payment  are  identical, 
that  is,  after  the  expiration  of  each  half-year.  The  an- 
swer to  that,  however,  is,  that  a  levy  supposes  a  compul- 
sory payment,  and  a  payment  compulsorily  enforced 
supposes  a  previous  demand;  the  33rd  section,  which 
gives  the  power  of  distress,  requiring  a  previous  demand. 
The  duties  are  payable  quarterly,  though  not  enforceable 
by  distress  without  a  previous  demand.  Therefore,  the 
appellant  in  this  case  was  clearly  a  defaulter,  and  the  de- 
cision of  the  revising-barrister  right. 

Maule,  J.  I  entirely  agree  with  the  Lord  Chief  Jus- 
tice in  the  construction  which  he  has  put  upon  the  sta- 
tutes. To  entitle  the  party  to  the  franchise,  he  must 
have  paid  on  or  before  the  20th  of  July  all  assessed- 
taxes  which  shall  have  become  payable  from  him  in 
respect  of  the  premises,  previously  to  the  5th  of  January, 
in  the  same  year.  The  question  is,  what  taxes  became 
payable  here  before  the  5th  of  January,  1852.  That  de- 
pends upon  the  words  of  the  acts  of  parliament  which  have 
been  referred  to.  The  43  G.  3,  c.  161,  s.  23,  in  express 
terms  provides  that  the  assessed-taxes  shall  be  paid  by 
quarterly  instalments.     By  the  subsequent  act,  48  6.  3, 
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e  141, 


taonasto 
ofthewofds.  I 
I  doobt  whedior  aqrlAai^  voold  jilifi  ig  m  lioldng 
that  **ptnd  aDd  payable"  mcMaiOBMiluiiBche,  HFkeR 
aa  act  of  pagfampnt  nri  tbadt  a  tas  daD  be  pBfdhk  m 
December,  and  anctfaer  aars  that  all  tmiea  payable  hcfiac 
Janiuzy  ihall  be  paid  on  or  hetam  the  20th  of  Jvly,  the 
wordi  nmst  be  read  in  thdr  plain  aad  oidinaKy  aenie. 
I  think  the  sqypelhuit  in  this  caae  haa  not  ^^—fK^  wiA 
the  ccHidition  whidi  the  IpgiiJatnre  haa  iinpoird  ngm 
his  right  to  Tote^  and  eonseqaoitij  that  the  rerii- 
ing-barrister  haa  properij  withhdd  his  name  fit€m  the 


Talpooid,  J.  I  am  entirely  of  the  same  c^inicm. 
The  words  are  so  plain  that  I  can  conoehre  nothing  that 
would  justify  us  in  construing  them  as  my  Brother 
Kinglate  has  contended  they  ought  to  be  construed. 

Decision  aflSrmed,  with  costs. 
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Cumberland — ^Eastern  Diyifiion. 

John  Hamilton^  Appellant ;  William  Bass, 

Respondent. 

^  Nov.  12. 

William  bass,  whose  name  was  on  the  register  A.  was  regis- 
of  voters  for  the  county  of  Cumberland,  duly  objected  to  county  voter  in 
the  name  of  John  Hamilton  being  retained  on  the  list  for  '®^??*!^®f  ^. 

°  nndiviaed  thir- 

the  town  of  Caldengate.  tieth  share  of 

T  "1       TT       Ml  •  J.       J  X         J-    •  1.    J*  certain  freehold 

John  Hamilton  was  registered  to  vote  m  respect  of  one  property  which 
undivided   thirtieth   part  of  freehold    dwellins-house.  ^a*  !«*»*» 

^  .  gi"0«  yearly 

dwelling-rooms,  bakehouse,  school-rooms,  and  reading-  rent  of  75^. 
room.  Church  Street  and  Bread  Street.     The  facts  of  agreement  that 
the  case  were  as  follows :  —  *^^  ^^''^^^ 

snoald  pay  all 

In  1846,  a  conveyance  of  the  property  in  question  was  rates  and  taxes. 

*^     *^      '^        ^  These  reduced 

duly  executed  to  the  use  of  the  voter  and  twenty-nine  the  annual 
others,  in  fee.      The  purchase-money  was  advanced,  in  ^^^'^J^^l' 
equal  portions,  by  each  of  the  thirty  persons  in  whose  ^^^^ere  was  a 

further  change 

favour  the  conveyance  was  made.      Immediately  after  of  i;.  6*.  for 
the  purchase,  the  property  was  let  on  behalf  of  the  pur-  ^^onT  The 
chasers  at  a  gross  rent  of  75/.  15*.,  with  an  agreement  average  annual 

^  expenses  of  re- 

that  the  landlords  should  pay  all  rates  and  taxes.  pairs,  which 

The  tenants  were  rated  to  all  the  usual  tenants^  rates ;  thelandSwS^ 
which  were,  in  this  case,  the  poor-rate  and  other  paro-  *"^  yrbi<^  the 

,  revising  hams- 

chial  rates,  amounting  to  10/.  1 0*.  lOd.,  and  a  lighting-  ter  found  were 

rate,  and  rate  called  "  the  board  of  health  rate,'*  amount-  ^i^STSem  to 

ing  together  to  21.  Os.  Id.  in  the  year.     But  all  these  J^/^;""!^ 

rates,  in  pursuance  of  the  terms  of  the  letting,  were  paid  'Jd.,  had  for  the 

v.«.  4^r.^  ^^^^\^^Ac.  preceding  nx 

by  the  landlords.  yearshoSi 4^ 

But  for  the  agreement,  these  rates  would  all  have  been  SSf  "^??- 

^  The  revising- 

harrister  de- 
cided  that  the 
cost  of  repairs  must  be  deducted  from  the  rent,  for  the  purpose  of  ascertaining  the  yearly 
value,  and  consequently  that  A.'s  interest  was  of  less  than  the  value  of  40f .  by  the  year, 
and  he  expunged  his  name  from  the  list : — Held,  that  he  had  cterectly  decided. 
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1852.        payable    by  the   tenants^   and  the  rental  of  the  pro- 
Hamilton      pcrty  would  have  been  diminished  by  the  amount  of  the 
App-»         rates. 

Bass, 

Regp.  Besides  these  rates^  there  had  been  an  expenditure  on 

behalf  of  the  landlords  in  each  year^  in  order  to  keep  the 
premises  in  sufficient  repair.  This  expenditure  had.  been 
in  the  last  year  so  large  as  to  reduce  the  resulting  share 
of  each  landlord  to  less  than  408, ;  but^  in  other  years,  it 
had  been  small  enough  to  leave  the  return  to  each  land- 
lord higher  than  40s.  The  average  expenditure  for  re- 
pairs upon  the  six  years  from  1846^  had  been  4J,  in  the 
year.  Such  a  sum  by  the  year,  upon  an  average,  was 
necessary  to  be  expended  in  repairs  by  the  landlords, 
in  order  to  enable  them  to  procure  the  rent  of  75/.  15#. 

There  was  a  further  annual  expense  to  the  landlards 
for  collecting  rents,  and  which  was  a  necessary  expense, 
of  1/.  68.  A  manager  had  been  appointed  on  behalf  of 
the  landlords,  who  had  in  each  year  collected  the  rents, 
paid  the  expenses,  kept  the  accoimts,  divided  the  profits, 
and  transmitted  to  each  landlord  his  resulting  share. 

Upon  this  state  of  facts,  it  was  agreed,  on  both  sides, 
that  the  annual  rent  which  a  solvent  tenant  would  give 
for  the  property  in  its  then  condition,  must,  in  this  case, 
be  taken  to  be  63/.  38.  7d. ;  and  that  the  sum  of  1/.  &. 
was  a  charge  payable  by  the  landlords  in  respect  of  the 
property,  which  ought  to  be  deducted.  But  it  was 
contended  on  behalf  of  the  voter,  that  the  sum  of  4/., 
being  the  average  expenditure  for  necessary  repairs  as 
aforesaid,  ought  not  to  be  treated  as  a  charge  payable 
by  the  owners  in  respect  of  the  property,  and  that  it 
ought  to  be  deducted  :  whilst  it  was  contended,  on  be- 
half of  the  objector,  that  the  average  expenditure  of 
4/.  for  necessary  repairs,  was  a  charge  payable  by  the 
owners  in  respect  of  the  property  which  ought  to  be 
deducted. 

The  revising-barrister  held  that  the  true  measure  of 
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the  annual  value  of  the  property  in  this  case^  was^  the        1852. 
gross  rent^  less  the  annual  tenant's  rates  mentioned^  and     Rakilton, 
that  the  annual  charge  for  collection  was  a  charge  which         ^^ 
ought  to  be  deducted :    and  he  further  held  that  the         ^^' 
average  annual  expense  for  necessary  repairs  was  also 
a  charge  payable  by  the  owners  in  respect  of  the  pro- 
perty^ which  ought  to  be  deducted^  in  order  to  determine 
the  annual  value  of  the  property  to  the  owners.     If  the 
sum  of  4/.  was  deducted^  the  resulting  share  to  each 
owner  was  less  than  40*.  by  the  year :    if  it  was  not, 
the  share  to  each  owner  was  more  than  40*.     The  re- 
vising-barrister  held  that  the  share  of  each  owner  was 
of  less  value  than  40*. ;  and  he  expunged  the  name  of 
the  voter  from  the  Ust. 

The  cases  of  the  twenty-nine  other  owners  were  con- 
solidated with  the  principal  case. 

MeUor,  for  the  appellant.  The  question  is  whether 
the  cost  of  repairs  is  to  be  taken  into  account  in  ascer- 
taining the  value  of  the  voter's  interest  in  this  land.  The 
statute  8  H.  6,  c.  7,  gives  the  right  of  voting  to  those 
who  have  "  free  land  or  tenement  to  the  value  of  40*. 
by  the  year  at  the  least  above  all  charges."  The  10  H. 
6,  c.  2,  professes  to  explain  that,  by  ordaining  "  that  the 
knights  of  all  counties  within  the  realm  of  England,  to 
be  chosen  to  come  to  parliaments  thereafter  to  be  holden, 
shall  be  chosen  in  every  county  by  people  dwelling  and 
resiant  in  the  same,  whereof  every  man  shall  have  free- 
hold to  the  value  of  40*.  by  the  year  at  the  least,  above 
all  charges,  within  the  same  county  where  any  such 
chooser  will  meddle  of  any  such  election."  The  5th 
section  of  the  18  O.  2,  c.  18,  defines  the  meaning  of 
'^charges :"  it  enacts  that  '^no  person  shall  vote  in  any 
such  election,  without  having  a  freehold  estate  in  the 
county  for  which  he  votes,  of  the  clear  yearly  value  of 
40*.,  over  and  above  all  rents  and  charges  payable  out  of 
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1852./  or  in  respect  of  the  some.^'  [Maule,  J.  BepairB  are 
Haicltok  ^^*  '^  charges :"  but  the  property  which  gives  the  right 
-^PP-'  of  voting  must  be  of  the  clear  yearly  value  of  40$.  If  a 
Besp.  man  has  a  piece  of  land  by  means  of  which  he  can  ena- 
ble himself  to  expend  408.  a  year^  by  laying  oat  5«.  upon 
itj  can  that  be  said  to  be  of  the  t;a/tt6of40».bytheyear7 
Jervis,  C.  J.  This  question  arose  in  Lee^  app*^  Huiekm- 
son,  resp.,  ante,  Vol.  VIII,  p.  16,  2  Lntw.  Beg.  Cas.  150. 
There,  A.,  possessed  of  a  freehold  estate  of  the  yeaity 
value  of  5/.,  mortgaged  it  for  100/. :  the  deed  was  de- 
clared to  be  a  security  for  the  principal  sum  only;  and 
the  power  of  sale  was  for  payment  of  that  sum  only,  at 
a  day  long  past :  but  it  was  found  as  a  £eu^  that  interest 
had  been  regularly  paid  upon  the  100/.  at  5  per  cent : 
and  it  was  held  that  A.  had  not  an  interest  in  land  ''to 
the  value  of  40s.  by  the  year  at  the  least  above  aU 
charges,'^  within  the  8  H.  6,  c.  7,  and  therefore  was  not 
entitled  to  be  roistered  for  the  county.]  It  was  not 
the  policy  of  the  statute  to  create  subtle  distinctioiis. 
Is  a  man  who  lays  out  nothing  in  rqmirs  to  be  pot  in  a 
better  position  than  one  who  does?  In  CohiUe,  app.. 
Wood,  reap.,  ante,  Vol.  II,  p.  210,  1  Lutw.  R^.  Cas. 
483,  it  was  held  that  the  proper  criterion  of ''  clear  yearly 
value,^^  within  the  2  W.  4,  c.  45,  s.  27,  is,  the  fair  annual 
rent,  without  making  any  deduction  on  account  of  repain 
or  insurance.  \Mcmley  J.  Can  a  man  be  said  to  possess 
land  of  the  clear  yearly  value  of  40^.,  if  it  is  necessaiy 
to  expend  hs.  a  year  to  enable  him  to  obtain  that  sum 
for  it? J  The  words  are,  not  '^net  annual  value,''  as  in 
the  6  &  7  W.  4,  c,  96,  s.  1,  but  ^' clear  yearly  value  of 
40s,  over  and  above  all  rents  and  charges.''  In  Tke  King 
V.  Framlingham,  Burr.  Sett.  Cas.  748,  the  pauper  hired 
a  tenement  at  the  yearly  rent  of  10/.,  all  pariah  rates 
and  charges  to  be  paid  by  the  landlord ;  and  the  ques- 
tion was,  whether  that  was  a  hiring  of  a  tenement  within 
the  9  &  10  W.  3,  c.  11.     The  court  said:  ''This  wm  a 
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good  taking  a  lease  of  a  tenement  of  the  yearly  value  of       1852. 
10/.,  witUn  the  intention  and  meaning  of  the  act  of  ~B^^wroN~ 
parliament.     It  turns  upon  the  credit  given  to  the  cer-         ^PP-» 

.  T         I  Bass, 

tificate-person.  Now,  here,  credit  is  given  to  this  man  Kesp. 
for  10/.  a  year.  He  contracted  for  it  at  that  rent;  and 
he  paid  that  rent  to  his  landlord  for  it.  It  was  a  real 
and  bon&  fide  taking  of  a  tenement  of  that  yearly  value.'^ 
[JerviSy  C.  J.  In  The  King  v.  Tomlinson,  9  B.  &  C. 
163,  4  M.  &  R.  169,  cited  in  Colvill,  app.,  Wood,  resp., 
Bayley,  J.,  says, — ^'  In  the  case  of  houses,  the  annual 
profii  or  value  is  always  a  part  only  of  the  annual  rent 
paid  to  the  landlord.  Some  portion  of  that  rent  ought 
to  be  set  apart  to  form  a  fund  for  repairing  or  building, 
when  necessary  :  in  other  words,  to  maintain  or  re-pro- 
duce the  subject  of  occupation."  Maule,  J.  Parke,  J., 
says  the  same,  in  substance,  in  The  King  v.  Lord  Gran- 
vUle,  9  B.  &  C.  188,  4  M.  &  R.  171.]  It  may  be  right 
that  the  cost  of  repairs  should  be  deducted,  where  the 
object  is  to  ascertain  the  rateable  value  of  property ; 
but  not  where  the  annual  value  to  the  owner  is  in  ques- 
tion. [Jervis,  C.  J.  The  case  of  Colvill,  app..  Wood, 
resp.,  is  not  at  all  applicable  to  this  matter.  There,  the 
question  was,  whether  the  tenant  had  that  which  was 
worth  10/.  a  year  to  him.  The  circumstance  of  his 
landlord  being  obliged  to  expend  a  portion  of  the  rent  in 
repairs,  did  not  make  the  house  of  less  value  to  the 
tenant.  Here,  however,  the  rent  received  by  these  thirty 
persons,  is,  63/.  3^.  7d.  per  annum,  minus  41.  a  year 
which  is  necessarily  expended  in  repairs,  in  order  to 
realise  that  sum.]  The  words  "yearly  value"  are  used 
by  the  legislature  in  different  senses  for  different  pur- 
poses. Where  the  object  is,  to  confer  a  qualification, 
the  construction  should,  it  is  submitted,  be  most  Uberal. 

£>.  Temple,  for  the  respondent.     The  case  of  Colvill, 
app..  Wood,  resp.,  has  been  disposed  of  by  the  observa- 

T  T  2 
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1852.  tion  last  made  upon  it.  [Maide,  J.  The  reprises  there 
Hamilton,  increased  the  value  of  the  premises  to  the  voter :  here, 
B^8,  ^^^  diminish  it.]  The  qualification  required  by  the 
^*^'  8  H.  6,  c.  7,  has  never  been  altered  by  any  subsequent 
statute :  the  18  O.  2,  c.  18,  s.  6,  merely  explains  what 
shall  be  considered  ''  charges.'^  The  decision  here  de- 
pends, not  on  " charges"  but  on  *' value.'*  [Maule,  J. 
The  legislature  do  not  contemplate  specially  land  being 
let  at  a  rent.  Suppose  a  man  occupies  a  piece  of  land, 
in  respect  of  which  he  claims  to  vote  because  the  com 
he  raises  upon  it  is  worth  50s., — would  not  the  answer 
be,  ''  True ;  your  com  fetches  50^.,  but  it  costs  you  SOt . 
to  produce  it?*'  He  would  not  have  40*.  by  the  year 
to  expend.  Manure  is  very  analogous  to  '^  reprises."] 
The  principle  upon  which  this  decision  must  depend 
seems  to  have  been  settled  in  three  cases  in  this  court, 
viz.  Copland,  app.,  Bartlett,  resp.,  ant^.  Vol.  VI,  p.  18, 
2  Lutw.  Reg.  Cas.  102,  Lee,  app.,  Hutchinson,  resp.,  anti, 
Vol.  VIII,  p.  16,  2  Lutw.  Reg.  Cas.  160,  and  Beamish, 
app..  The  Overseers  of  Stoke,  resp.,  ant^.  Vol.  XI,  p.  29, 
2  Lutw.  Reg.  Cas.  189.  In  the  last-mentioned  case,  an 
allottee  of  three  shares  in  a  building  society,  in  October, 
1850,  purchased  freehold  land  of  the  value  of  6/.  per 
annum.  The  amoimt  of  the  purchase-money  and  ex- 
penses (84/.  14*.)  was  advanced  to  him  by  the  society 
upon  mortgage  of  the  land  so  purchased.  By  the  rules 
of  the  society,  each  member  was  required  to  pay  1*.  6d. 
weekly  for  each  share,  and  to  execute  to  the  trustees  a 
mortgage  to  secure  to  them  the  sum  in  which  the 
member  might  be  indebted  to  the  society,  "  with  a  pre- 
mium for  prior  advance  equal  to  5/.  per  cent,  per  annum 
upon  the  amount  advanced,  until  repaid,  and  such  sum, 
not  exceeding  2*.  6d.  per  share  per  annum,  for  incidental 
expenses,  as  the  committee  should  think  fit,*' — such 
mortgage  reserving  to  the  trustees  a  power  of  sale,  in 
case  the  member  should  fail  for  twenty-six  weekly  meet- 
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ings  to  pay^  observe^  and  perform  all  or  any  of  the  sub-        1852. 
scriptions,  payments^  covenants^  agreements^  and  regu-     HAMiLToy^ 
lations  on  his  part  to  be  paid,  observed,  &c.     No  default         ^PP-» 
had  been  made  in  the  payment  of  the  contributions  re-         Resp. 
quired  by  the  rules ;  and  the  mortgagee  had  always  been, 
and  still  remained,  in  actual  possession  of  the  property. 
The  amount  of  principal  money  due  to  the  society  on  the 
30th  of  January,  1851,  was  47/.  10?.  3rf.     The  weekly 
contributions  of  Is.  6d.  per  share  (amounting  to  11/.  I4s, 
per  annum)  were  appropriated  by  the  society  thus, — 
8/.  ISs.  in  part  liquidation  of  the  principal  mortgage 
debt,  2/.  10«.  for  premium  or  interest,  and  6s.  for  in- 
cidental expenses.     It  was  held,  that  these   contribu- 
tions constituted  a  ^^  charge'^  upon  the  land,  within  the 
meaning  of  the  statute  8  H.  6,  c.  7,  and  consequently 
that  the  mortgagor  was  not  possessed  of  an  estate  ^^  of 
the  clear  yearly  value  of  40s.  at  the  least,  above  all 
charges.*' 

MelloTj  in  reply.  In  The  King  v.  Ringwood,  1  M.  & 
Selw.  381,  the  renting  an  acre  of  land  at  8/.  &om  Easter 
to  October,  for  planting  potatoes,  where  the  land  had 
been  previously  dug  by  the  landlord  for  that  purpose, 
and  would  not  have  been  let  for  more  than  half  that 
price  if  it  had  not  been  dug,  was  considered  as  a  tene- 
ment of  the  yearly  value  of  8/.,  although  the  case  stated, 
that,  in  a  common  way,  an  acre  of  such  land  would  not 
let  for  more  than  21.  If  the  cost  of  repairs  is  to  be 
deducted,  it  will  always  be  necessary  to  go  into  an  in- 
quiry as  to  the  outgoings  in  that  respect  in  each  year. 
[Maule,  J.  The  rent  is  only  an  ingredient  in  ascertain- 
ing the  value.  The  revising-barrister  may  take  into 
consideration  what  is  necessarily  spent  by  the  landlord 
in  order  to  enable  him  to  get  what  he  does.]  The  case 
does  not  find  the  value  of  the  land  as  a  fact. 


6S8 

1S2.  JnrxByC.  J.    It«en»  tomelliit  thedeeuicmof  the 

vevismg-bmnicr  is  in  BRhBtartoe  oGcrect^  tlioiigliy  if  we 


^FP-*  mere  bound  to  uSbm  it  fiv  liie  leuaDB  he  gi^es,  we  pot- 
sfaly  migiit  heotste.  Tbe  rod  qneetian  to  be  decided 
is  not  u  to  tlie  aaeimng  of  tiie  woid  "  iiargem/*  in  tlie 
8  H.  6^  c.  7 ;  tar,  I  do  not  think  a  mere  Tofamtaiy  psr- 
rnent  cui  be  sud  to  be  a  ''dm^ge."  But  the  otiier 
point  arises,  whi<ji  wis  decided  in  the  case  aC  Lee,  vpj^ 
Hmichinstm.  rec^  Tlie  qnestaon  is^  what  is  ihe  {mspertj 
worth?  And  the  proper  way  to  try  thatyifl;,  to  asoertnn 
what  a  tenant  would  gire  if  he  himftdf  expended  4L  a 
jear  in  repairs.  The  rerising-barrister  finds,  that,  if 
the  Bom  expended  for  necessary  repairs  to  enable  the 
owners  to  obtain  the  rent  of  63/.  Zf.  7d.  be  dedacted,  the 
&hare  of  eadi  is  of  less  than  the  xalne  of  40t.  per  anmnn. 
The  qnestion  whether  or  not  the  premiaes  are  of  the 
yearly  raloe  of  40f.,  is  in  cadi  case  a  question  of  fitft, 
to  be  determined  by  all  the  snnonnding  drcnmstanoes. 
Here^  the  barrister  has  foond  the  hidt,  and,  I^  think, 
correctlT  :  and  therefore  his  decision  mnst  be  affirmed. 

3^[aule^  J.  I  concur  with  the  Lord  Chief  Justice  in 
thinking  that  the  decision  of  the  revising-barrister  in 
this  case  should  be  affirmed^  for  the  reasons  I  gave  in 
the  course  of  the  argument. 

Talfoold^  J.^  concurred. 

Decision  a£Snned,  with  costs. 
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Nov,  12. 


Borough  of  Tewkesbury. 

John  Collins^  Appellant;   Joshua  Thomas^  Town- 
Clerk  of  Tewkesbury,  Respondent. 

JOHN   COLLINS  objected  to  the  name  of  James  A  party  who 
Beesley  being  retained  on  the  list  of  persons  entitled  to  ^^^^  ^ 
vote  for  the  borough  of  Tewkesbury,  in  respect  of  the  ga«^  no*  "n- 
occupation  of  premises  described  m  the  list  as  '^  house  joining  the 
and  garden/'  on  the  ground  that  the  garden  was  sepa-  oc^ed  hy 
rate  and  apart  from  the  house.  ^'^™  ^  tenant 

under  the  same 

The  party  objected  to  occupies  a  house  in  Chance  landlord,  and  at 
Street,  within  the  borough  of  Tewkesbury.     He  is  also  ^^Sing  WL 
tenant,  under  the  same  landlord,  of  a  piece  of  warden-  per  winum,  is 

'  '  r  &  entitled,  nnder 

ground  (also  within  the  borough  of  Tewkesbury),  which  the  2  W.  4^ 
is  not  immediately  adjoining  the  house ;  but  the  house  ^e  i^istered  in 
and  the  piece  of  garden-ground  were  both  taken  of  the  ^^^"P^  thereof, 
same  landlord,  at  the  same  time,  and  at  one  entire  rent. 

The  garden-ground  is  at  the  back  of  the  voter's  house, 
and  not  more  than  forty  yards  distant  from  it  in  a 
direct  line:  but,  between  the  house  and  the  garden- 
ground  there  is  some  waste-land,  and  a  row  of  build- 
ings ;  and,  to  get  to  the  garden-ground,  the  voter  must 
go  out  of  his  front  door,  into  Chance  Street,  and  along 
the  public  road  for  not  more  than  sixty  yards,  then  turn 
to  the  right,  and  go  along  another  public  road  for  not 
more  than  forty  yards,  to  the  gate  leading  into  the 
garden-ground. 

The  garden-ground  is  allotted  amongst  the  tenants  of 
the  houses  in  Chance  Street,  each  tenant  having  a 
separate  allotment,  which  is  included  in  and  forms  part 
of  his  tenancy.  The  house  and  the  piece  of  garden- 
ground  let  with  it,  are  together  worth  more  than  10/. 
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1852.        per  annum ;  but  the  house  alone  is  not  of  the  annual 

Collins,        ^^"^  ^^  ^^^' 

App-,  The  revisins-barrister  decided  that  James  Beesley 

Thomas 

Retip.  '  occupied  a  house  and  land  of  sufficient  Talue  to  entitle 
him  to  have  his  name  retained  on  the  list  of  voters  for 
the  said  borough^  within  the  meaning  of  the  statute  2 
W.  4,  c.  45^  s.  27  j  and  he  retained  his  name  accordingly. 
If  the  court  should  be  of  a  contrary  opinion,  the 
name  of  the  said  James  Beesley  is  to  be  expunged  from 
the  said  list  of  voters ;  and  also  the  names  of  nine  other 
persons^  objected  to  under  similar  circumstances,  and 
whose  appeals  were  consolidated  herewith. 

Malcolm  Kerr,  for  the  appellant.  The  question  arises 
upon  the  27th  section  of  the  2  W.  4,  c.  45,  whidi 
confers  the  right  of  voting  upon  one  who  shall  occaj^ 
within  the  borough^  as  tenant^  "  any  house^  8k.,  being, 
either  separately  or  jointly  with  any  land  within  sudi 
borough,  occupied  therewith  by  him  as  tenant  under  the 
same  landlord,  of  the  clear  yearly  value  of  not  less  than 
10/.'*  It  has  never  been  expressly  decided  whether  <»r 
not,  under  this  section,  the  land  must  be  contiguous  or 
immediately  adjoining  the  house :  but  a  su^estion  is 
thrown  out  by  the  court,  in  Capell,  app..  The  Overseers 
of  Aston,  resp.,  ante.  Vol.  VIII,  p.  1,  2  Lutw.  Reg. 
Cas.  143,  that  the  word  "therewith'*  rather  imports 
local  contiguity.  If  that  word  means  anything  else,  it 
clearly  is  unnecessary  :  and  the  court  will  hardly  assume 
that  it  was  inserted  for  no  purpose.  [Maule,  J.  You 
assume  that  it  means  '^  under  the  same  demise.*'  That, 
however,  is  not  so  in  terms.  Suppose  a  man  hires  a 
house  on  one  day,  and  next  day  a  garden  cont^uous 
thereto,  both  from  the  same  landlord,  and  together 
worth  10/.  a  year,  though  separately  of  less  value, — 
would  he  not  be  qualified?]  That  would  not  satisfy 
the  condition  as  to  time.     [Maule,  J.  Why  not,  fipom 
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the  latter  day?     Jervis,  C.  J.     May  you  not  read  the        1852. 
section  thus, — shall  occupy  the  land  '^  there/^  within  the       collinb 

ambit  of  the  borough,  and  ^'  with "  the  house  ?     Does         -^PP-* 

Thomas, 
not  that  give  the  whole  a  sensible  construction?]     It         Resp. 

has  already  been  decided  that  a  house  and  a  workshop 
at  a  distance  from  it,  though  occupied  at  the  same  time, 
and  under  the  same  landlord,  cannot  be  joined  so  as  to 
make  up  a  qualification :  Powell,  app.,  Price,  resp.,  ante, 
Vol.  IV,  p.  105,  1  Lutw.  Reg.  Cas.  586.  A  devise  of 
''  my  messuage  in  Chance  Street,'^  would  not  carry  a 
garden  two  streets  off.  In  Rogers  on  Elections,  7th 
edit.  p.  173,  it  is  said:  "The  words  'occupied  there- 
with '  have  occasioned  a  question  whether  '  therewith ' 
only  has  reference  to  time,  or  whether  it  is  necessary 
that  the  house  &c.  and  land  should  have  been  jointly 
demised,  or  that  at  least  they  should  in  some  way  be 
attached  to  or  connected  with  each  other.  The  latter 
view  seems  to  embrace  various  subtleties ;  and,  indeed, 
the  provision  that  both  should  be  held  under  the  same 
landlord  would  hardly  have  been  necessary,  if  this  latter 
construction  had  been  in  contemplation.^^  [Maule,  J. 
A  man  may  have  a  qualification  consisting  of  a  counting- 
house  five  stories  high,  and  a  garden  in  another  part  of 
the  borough,  if  both  are  held  under  the  same  landlord. 
The  words  of  the  act  are  very  plain.] 

Pashley,  for  the  respondent,  was  not  called  upon. 

Per  Curiam.  There  can  be  no  doubt  in  this  case. 
The  decision  of  the  revising-barrister  is  right,  and  must 
be  affirmed. 

Decision  affirmed,  with  costs. 
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Wiltshire— Southern  Division. 

John  Lambert^  Appellant;  The  Overseers  of  St. 
Thomas^  New  Sarum^  Respondents. 


A  notice  of  ob-  JoHN  ALFORD  LUSH  objected  to  the  name  of  John 
ooonty  voter,  Lambert^  the  appellant^  being  retained  on  the  St.  Tho- 
ViciTc^is^sV  ™^^'  ^^^  Sarum,  list  of  votes  for  the  southern  division 
in  the  following  of  the  countv  of  Wilts.     The  facts  of  the  ease  were  as 

form,— "Take 

notice  that  I        lollows  : — 

^^°^.  Th®  8*^^  ^^^^  ^fo^^  I^^sh  had  duly  served  the  appel. 
tained  in  the      lant  with  a  noticc  of  objection,  of  which  the  following  is 

list  of  voters 

for  the  parish       a  COpy  :  — 

of  St.  Thomas, 

SrsonttTera '"  ''  ^o  Mr.  John  Lambert,  of  the  parish  of  Milford,  in 
division  of  the    the  county  of  Wilts. 

county  of  " 

Wilts,"— Held,  "  Take  notice  that  I  object  to  your  name  being  re- 
compliance  tained  in  the  list  of  voters  for  the  parish  of  St.  Thomas, 
with  Schod.  a.    ^Qyf  Sarum,  in  the  southern  division  of  the  county  of 

No.  5,  there  '  ' 

being  no  other    Wilts.     Dated,  this  24th  day  of  August,  1852. 

the  notice  (Signed)  '^  John  Alford  Lush,  of  New  Street, 

S^^he^j^t  of  ^^  *^^  P^^^  ^^  ^^'  Tho™^^  New  Sa< 

county  voters.  rum,  on  the  register  of  voters  for  the 

parish  of  St.  Thomas,  New  Sarum.'^ 

The  appellant  objected  to  the  validity  of  this  notice, 
because  it  was  not  according  to  the  form  numbered  5  in 
the  schedule  A.  annexed  to  the  6  &  7  Vict.  c.  18,  or  to 
the  like  effect. 

The  revising-barrister  held  the  notice  to  be  valid ;  andj 
upon  the  appcUant^s  declining  to  prove  his  qualificatioD 
he  expunged  his  name  from  the  St.  Thomas,  New  Sammj 
list  of  voters. 

If  the  court  should  rcvci'se  his  decision,  the  St.  Tho- 
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mas,  New  Sarum^  list  was  to  be  amended  by  restoring  1852. 

the  name  of  John  Lambert^  thus  : — '^  Lambert,  John ;  7 

Milford,  Wilts ;  two  freehold  houses,  High  Street/*  App., 

There  were  similar  objections  to  seven  other  voters,  st.  Thomis, 

whose  appeals  were  consolidated  with  the  above.  ^^^f^^'^ 

Warren,  for  the  appellant.  The  7th  section  of  the 
6  &  7  Vict.  c.  18,  requires  the  notice  of  objection  served 
upon  the  party  objected  to,  to  be  according  to  the  form 
numbered  5  in  schedule  A  ,  or  to  the  like  effect.  The 
notice  in  question,  it  is  submitted,  is  not  a  due  compli- 
ance with  that  direction,  inasmuch  as  it  is  ambiguous, 
and  leaves  the  party  in  doubt  as  to  whether  it  points  at 
his  borough  or  his  county  vote.  There  is  in  fact  no  such 
list  as  "  the  list  of  voters  for  the  parish  of  St.  Thomas, 
New  Sarum,  in  the  southern  division  of  the  county  of  . 
Wilts."  [Jervis,  C.  J.  Then,  the  party  could  not  have 
been  misled  by  the  notice.  He  is  to  look  at  the  substance 
of  the  thing.  Eaden,  app..  Cooper,  resp.,  ante.  Vol.  XI, 
p.  18, 2  Lutw.  Reg.  Cas.  183.]  This  notice  clearly  is  not 
in  the  form  required  by  the  act.  Neither  is  it  ^' to*  the 
like  effect."  It  might  have  been  given  in  respect  of  his 
borough  vote.  He  might  have  come  prepared  to  defend 
his  borough  vote,  and  then  the  objector  might  have 
turned  round  and  attacked  his  county  vote.  [Jervis, 
C.  J.  The  case  does  not  state  that  the  party  has  a  vote 
for  the  borough.]  If  the  fact  be  material,  the  court 
will  probably  send  the  case  back  to  be  amended  in  this 
respect.  In  Allen,  app..  House,  resp.,  7  M.  &  G.  157, 
8  Scott,  N.  R.  987, 1  Lutw.  Reg.  Cas.  255,  in  a  borough 
where  two  lists  are  made  out  by  the  overseers, — one  of 
the  parties  entitled  to  be  registered  under  the  2  W.  4,  c. 
45,  s.  27,  the  other,  of  potwallers,  a  notice  of  objection  to 
the  name  of  a  party  being  retained  "  on  the  list  of  per- 
sons entitled  to  vote  as  householders  in  the  election," 
&c.,  was  held  sufiicient,  though  the  words  "  as  house- 
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1852.  holders  "  do  not  occur  in  the  form  given  by  the  gtatnte 
Lambebt,  6  &  7  Vict.  c.  18;  it  not  appearing  that  the  party  could 
TheOv^^  *  of  ^^^®  ^^^  inconvenienced  or  misled  by  the  introdnctioii 
St.  Thomas,  of  those  words.  But  Tindal,  C.  J.,  said,  that,  "  if  the 
Hesp.  '  insertion  of  those  words  could  by  possibility  have  misled 
the  party  objected  to,  then  the  notice,  not  being  in  strict 
compliance  with  the  form  given  in  the  act,  would  have 
been  bad.'^  In  Eidsforth,  app.,  Farrer,  resp.,  anti,  YoL 
lY,  p.  9,  1  Lutw.  Reg.  Cas.  517,  in  a  notice  of  objection 
under  the  17th  section  of  the  6  &  7  Yict.  c.  18,  the  ob- 
jector was  described  as  '^  B.  F.  of  &c.,  on  the  list  of  voten 
for  the  borough  of  L.  /'  the  register  of  voters  for  the 
borough  of  L.  consisted  of  four  separate  lists,  vis.  one 
of  10/.  householders  for  each  of  three  townships  com- 
prised in  it,  and  one  of  the  freemen  of  the  borough :  the 
objector's  name  was  on  the  last-mentioned  list  only :  and 
it  was  held,  that  he  was  insufficiently  described  in  the 
notice,  and  that  the  inaccuracy  of  description  was  not 
cured  by  the  101st  section.  So,  in  WooUett,  app.,  Davii, 
resp.,  ante,  Yol.  lY,  p.  115,  1  Lutw.  Reg.  Cas.  607,  in 
a  notice  of  objection,  the  place  of  abode  of  the  objector 
was  described  as  "  The  Oaks ''  (without  the  addition  of 
any  parish,  township,  or  other  district), "  on  the  register 
of  voters  for  the  parish  of  St.  W. '/'  in  the  list  of  voters 
for  the  parish  of  St.  W.,  the  objector's  place  of  abode 
was  described  as  "  St.  W./'  and  his  qualifying  property 
as  ^^The  Oaksj^'  and  it  was  held  that  the  descrqition 
was  insufficient,  and  could  not  be  aided  by  a  reference 
to  the  list  of  voters,  so  as  to  shew  that  the  place  called 
*'  The  Oaks  "  was  in  the  parish  of  St.  W. ;  and  that  the 
objection  was  not  removed  by  the  finding  of  the  revising- 
barristcr  that  the  place  referred  to  was  in  &ct  in  the 
parish  of  St.  W.  Wilde,  C.  J.,  in  delivering  the  judg- 
ment of  the  court,  said  :— '*  We  are  of  opinion  that  no 
notice  can  be  deemed  to  be  in  the  form  or  to  the  ethd 
required  by  the  statute,  which  docs  not  in  itself  embrace 
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a  sufficient  statement  of  the  place  of  abode.    We  think        1852. 
it  is  contrary  to  the  meaning  and  intent  of  the  legisla-      lambebt, 
ture,  that  the  party  receiving  the  notice  should  be  com-  -,,  ^pp-» 
pelled  to  take  trouble^  and  to  resort  to  other  sources    St.Thoicas, 
than  the  notice  itself,  in  order  to  obtain  the  necessary  in-         R^gp,     ' 
£Drmation  as  to  such  place  of  abode.*^     [Talfourd,  J.     In 
the  two  last-mentioned  cases  the  inaccuracy  was  in  the 
description  of  the  objector ;  the  notice  did  not  shew  with 
sufficient  certainty  that  he  was  a  person  entitled  to  ob- 
ject.]    They  shew  how  important  the  court  considered 
it  to  hold  these  notices  to  a  strict  compliance  with  the 
act.     In   Tlie   Queen  v.  The  Mayor  and  Assessors  of 
Harwich,   16  Jurist,  995,  a  notice  of  objection  served 
upon  a  burgess,  to  his  name  being  retained  on  the  list  of 
burgesses,  in  the  following  form, — "  I  hereby  give  you 
notice  that  I  object  to  yowr  name  being  retained,''  &c., 
was  held  by  Crompton,  J.,  to  be  no  compliance  with  the 
5  &  6  W.  4,  c.  76,  s.  17,  and  the  form  in  sched.  D.  No. 
3,  because  it  did  not  contain  ^^the  description  of  the  per- 
son objected  to,  as  described  in  the  burgess-listJ*  {a) 

Jervis,  C.  J.  It  seems  to  me  that  the  revising-bar- 
rister  has  decided  correctly,  and  that  the  voter  was  bound 
to  prove  his  qualification.  The  7th  section  of  the  6  &  7 
Vict.  c.  18,  does  not  say  that  the  notice  of  objection  shall 
be  in  any  precise  form,  but  that  it  shall  be ''  according  (o 
the  form  numbered  5  in  schedule  A.,  or  to  the  like  effect,^^ 
Here,  the  notice,  instead  of  saying  "  in  the  St.  Thomas, 
New  Sarum^  list  of  voters  for  the  southern  division  of  the 


(a)  But  Bee  The  Queen  v.  in  s.  17 ;  Lord  Campbell  say- 

The  Ma/yor  and  Assessors  qf  ing, — *' This  notice  gives  all  the 

Harwich,  17  Jurist,  914,  where  information  which  the  legisla- 

a  similar  notice  was  held  by  ture  intended  to  be  given  by 

the  ftill  court  to  be  sufficient,  the  form   No.  3,    Sched.  D., 

inasmuch  as   it  satisfied  the  and  is  therefore  'to  the  like 


words  "  or  to  the  like  effect/'      effect' 


fi 
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1852.        county  of  Wilts/'  says,  "  in  the  list  of  voters  for  the 

Lambebt       pariA  of  St.  Thomas,  New  Sarum,  in  the  southern  divi- 

_    App.,         sion  of  the  county  of  Wilts.''     That  is  in  substance  the 

TheOveneenof  . 

St.  Thomas,  same  thing.  Is  it  not  expressly  within  the  provision  in 
*^^^^^'  the  lOlst  section,  '^  that  no  misnomer  or  inaccurate  de- 
scription of  any  person,  place,  or  thing  named  or  de- 
scribed in  any  schedule  to  this  act  annexed,  or  in  any 
list  or  register  of  voters,  or  in  any  notice  required  by  this 
act,  shall  in  any  wise  prevent  or  abridge  the  operation  of 
this  act  with  respect  to  such  person,  place,  or  thing,  pro- 
vided  that  such  person,  place,  or  thing  shall  be  so  de- 
nominated in  such  schedule,  list,  register,  or  notice,  as  to 
be  commonly  understood  ?"  Could  this  person  do  other- 
wise than  understand  from  the  notice  here  given,  that  it 
pointed  at  the  list  of  voters  for  that  division  of  the  county 
where  his  vote  was  ?  It  was  a  question  for  the  revising- 
barrister  whether  or  not  the  notice  was  such  as  could 
possibly  mislead.  He  has  decided,  and  I  think  correctly, 
that  it  was  not. 

Maule,  J.  I  also  think  this  is  a  notice  to  the  like 
effect  with  that  which  is  given  in  the  schedule  to  the 
act.  But,  if  there  were  any  doubt  about  that,  I  think 
we  should  be  stripping  the  provision  in  the  101st  section 
of  all  practical  effect,  if  we  were  to  hold  it  not  to  be 
applicable  to  such  a  case.  What  is  the  notice  required 
by  the  act  ?  It  is, — "  Take  notice,  that  I  object  to  your 
name  being  retained  in  the  [here  insert  the  name  of  the 

parish]  list  of  voters  for  the  county  of \pr,  for 

the riding,  &c.]  "     What  is  the  notice  given? 

It  is, — "  Take  notice  that  I  object  to  your  name  being 
retained  in  the  list  of  voters  for  the  parish  of  St.  Thomas, 
New  Sarum,  in  the  southern  division  of  the  county  of 
Wilts."  Can  you  give  any  effect  at  all  to  this  notice, 
without  imderstanding  it  to  say  that  the  vote  which  is 
objected  to  is  in  the  coimty  list?    There  is  no  other  list 
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to  which  the  description  cauld  apply.     This  is  precisely         1852. 
one  of  the  cases  the  101  st  section  was  designed  to  meet.      Lambeet, 


Talpourd,  J.,  concurred. 

Decision  afSrmed^  with  costs. 


App., 

Tlic  Overseers  of 

St.  Thomas, 

New  Sahum, 

Resp. 


Nov,  17. 


Leicestershire. — Southern  Division. 
Richard  Beeson^  Appellant;  John  Burton,  Respondent. 

1  HE  names  of  John  Burton  and  twenty-eight  other   By  a  local  act, 
persons  claiming  under  similar  circumstances,  appeared  ^^  q^  the  iwi- 
on  the  list  of  persons  claimine:  to  be  entitled  to  vote  in  dent  freemen 

,  of  a  borough 

the  election  of  any  knight  of  the  shire  for  the  southern  were  impower- 

division  of  the  county  of  Leicester,  and  were  all  duly  from  their  body 

objected  to  by  the  appellant.  L^pSS" 

The  said  John  Burton  appeared  on  the  list  of  claimants,  to  act  for  them 

^11  in  the  manage- 

as  follows  : —  ment  of  "  the 

freemen's  allot- 
ments;" and 
the  8th  section 
of  the  act  im- 
powered  the 
deputies  to 
divide  certain 
of  the  lands 
into  small  allot" 
ments  among 
the  resident 

John  Burton  is  a  resident  freeman  of  the  borough  of  freemen  desir- 

_    ,  ing  to  become 

Leicester,  and  possessed  of  an  allotment  of  land  under  occupiers  there- 

of,  at  a  small 
annual  rent, — "  the  aUotmenU  to  he  held  respectively  hy  each  resident  freeman  desiring  to 
become  the  occnpier  obtaining  possession  thereof,  so  long  as  he  shall  be  witUng  to  hold  the 
same,  and  shaU  pag  the  annual  rent,  and  conform  to  the  orders  and  regulations  to  be  made 
from  time  to  time  by  the  said  deputies"  By  subsequent  sections,  the  lands  in  question 
were  vested  absolutdy  in  the  deputies  for  the  time  b^np^,  in  trust  for  the  remdent  freemen^ 
with  power  to  sell  the  same,  with  the  consent  of  the  miyor  part  of  the  freemen  assembled  at 
a  meeting  convened  for  that  purpose ;  and  a  power  of  re-entry  was  reserved  to  the  deputies, 
in  case  any  freeman  should  be  in  arrear  of  rent  fbr  his  allotment  fbr  fourteen  days,  or  should 
&il  to  conform  to  the  provisions  of  the  act»  or  the  rules  to  be  made  by  the  deputies : — 

Held,  that  each  allottee  had  a  freehold  estate  "of  an  uncertain  duration," in  his  allot- 
ment, which  entitled  lum  to  vote  in  the  election  of  members  fbr  the  borough. 


Kame  of  voter. 

Place  of  abode. 

Nature  of  qoali- 
floation. 

Street,  &c.,  where  the  pro- 
perty is  situate,  &c. 

Burton,  John 

8,  Haymarket. 

Freehold  inter- 
est in  build- 
ing and  land. 

Onroad,  T.  Freeman's 
Common. 
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1852.        the  provisions  of  a  private  act  of  parliament^  8  ft  9  Vict. 
BsKsoN,       c.  6^  intituled  '^  An  aet  to  repeal  so  much  of  an  act  finr 
Bttbtoit       inclosing  lands  in  or  near  the  borough  of  Leicester,  as 
^^^*         relates  to  the  regulation  and  management  of  the  firee- 
men's  allotments^  and  to  make  other  provisions  in  lieu 
thereof/'   By  this  act,  which  was  annexed  to  and  formed 
part  of  the  case,  the  resident  freemen  are  impowered  to 
elect  from  their  own  body  a  certain  number  of  deputies 
to  act  for  them  in  the  regulation  and  general  manage- 
ment of  the  freemen's  allotments. 

The  8th  section  impowers  the  deputies  to  take  posses- 
sion of  the  lands  comprised  in  the  first  schedule  of  the 
act  (of  which  lands  the  allotment  of  the  present  claimant 
forms  a  part),  and  break  up  the  whole  or  such  parts 
thereof  as  to  them  shall  seem  expedient,  and  apportion 
and  divide  the  same  when  so  broken  up  into  small 
allotments,  not  exceeding  five  hundred  yards  each,  among 
the  resident  freemen  desiring  to  become  occupiers 
thereof,  at  an  annual  rent  to  be  fixed  at  the  discretion  rf 
the  deputies,  but  not  exceeding  one  &rthing  for  eveiy 
square  yard,  nor  less  than  one  shilling  for  every  hundred 
yards ;  the  allotments  to  be  held  respectively  by  eadi 
resident  freeman  desiring  to  become  the  occupier,  and 
obtaining  possession  thereof,  so  long  as  he  shall  be  will- 
ing to  hold  the  same,  and  shall  pay  the  annual  rent,  and 
conform  to  the  orders  and  regulations  to  be  made  firom 
time  to  time  by  the  said  deputies. 

By  the  15  th  section,  all  the  lands  comprised  in  the 
two  schedules  of  the  act,  are  vested  absolutely  in  the 
deputies  for  the  time  being,  in  trust  for  the  resident 
freemen. 

By  the  17th  section,  the  deputies  have  power  to  dis- 
pose, by  absolute  sale,  of  all  or  any  part  of  the  allotment 
comprised  in  the  first  schedule  of  the  act,  fr'eed  and  dis- 
charged from  all  right,  claim,  and  interest  of  the  resi- 
dent freemen,  but,  by  the  22nd  section,  no  sale  is  to  be 
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effected  under  the  powers  of  the  act,  without  the  consent        1852. 

of  the  major  part  of  the  freemen  assembled  at  a  public       bbeson 

meeting,  to  be  convened  and  conducted  in  the  manner         App., 
°  Burton, 

directed  by  this  section.  Resp. 

By  the  32nd  section,  in  case  any  freeman  shall  be  in 
arrear  of  rent  for  his  allotment,  for  the  space  of  fourteen 
days,  or  shall  not  conform  to  the  provisions  of  the  act, 
or  the  orders,  rules,  and  regulations  to  be  made  by  the 
deputies,  the  said  deputies  may  re-enter  such  allotment, 
and  by  force  evict  and  dispossess  such  freeman. 

The  claimant  has  erected  buildings  on  the  land 
allotted  to  him,  which  land  and  buildings  are  above  the 
value  of  40^.  above  all  charges. 

It  was  contended,  on  the  part  of  the  appellant,  that 
the  claimant  had  no  freehold  interest  in  his  allotment : 
but  the  revising-barrister  decided  that  he  had,  and  in- 
serted his  name  accordingly  on  the  list  of  voters  for  the 
parish  of  St.  Mary,  Leicester. 

The  cases  of  Thomas  Archer,  and  twenty-seven  other 
persons  whose  claims  depended  on  the  same  point,  were 
consolidated  with  the  principal  case. 

W.  E.  Cox,  for  the  appellant.  By  an  act  of  44  G.  8, 
c.  16,  certain  commonable  lands  of  the  borough  of 
Leicester  were  authorised  to  be  allotted  to  the  resident 
freemen  and  widows  of  freemen.  By  a  subsequent  act, 
of  8  &  9  Vict.  c.  6  (private),  passed  for  the  purpose  of 
repealing  the  former  act,  and  reciting,  amongst  other 
things,  an  indenture  of  the  4th  of  February,  1842,  made 
between  the  mayor,  aldermen,  and  bui^esses  of  Leicester, 
of  the  first  part,  and  certain  persons  therein  described  as 
being  deputies  duly  appointed  under  the  44  O.  3,  c.  16, 
to  act  on  behalf  of  the  freemen  of  the  borough  of  Lei- 
cester, resident  within  the  town  and  borough,  or  the 
precincts  or  liberties  thereof,  and  the  widows  of  freemen  •^ 

of  the  said  borough  during  their  widowhood,  and  being 

VOL.  XII. — c.  B.  uu 
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}^2. 


App, 
BcBToar, 


Power  to  allot 
and  let. 


resident  as  aforessid,  of  tbe  second  paort,  wiMnbgr 
land  in  Leicester  was  conTered  to  die  iMlies  of  die 
second  pait^  npon  certain  trusts ;  and  fintlicr 
that  ''  the  resident  fireemen  and  fireemen's 
said  borough  of  Leicester  hare  oonsiderBhlj 
nnmbers  since  the  passing  of  the  44  6.  S,  &  16,  and  die 
majority  of  them  are  poor  perKmSyand  haireno 
able  cattle  to  depasture  on  the  said  allotmeiite, 
pieces  of  land,  and  therefore  can  deriTe  no  benefit 
vantage  therefrom  in  the  way  the  same  are  now  oed, 
occupied,  and  enjoyed ;  and  that  it  would  be  of  miidi 
greater  and  more  general  benefit  and  adTanftage  to  Ike 
larger  portion  of  the  said  resident  fireemen  and  fireemen's 
widows  entitled  to  such  common  of  pasture  in  or  ofcr 
the  said  allotments,  closes,  and  lands,  as  afixeaaid,  and 
especially  to  the  poorer  classes  therecrf^  if  certain  paita 
of  the  same  allotments,  closes,  and  lands  were  Iwoken 
up  and  parcelled  out  into  small  allotments,  fisr  the  pur- 
pose of  being  let  to,  and  occupied  as  garden-groond  by, 
such  of  the  said  resident  fireemen  and  firemen's  widows 
not  exercising  such  common  of  pasture,  as  may  be  de- 
sirous to  take  and  occupy  the  same,  at  a  small  rent,  and 
otherwise,  as  hereinafter  mentioned,  and  if  the  said  de- 
puties for  the  time  being  were  impowered  to  sell  such 
allotments,  closes,  and  lands,  or  part  thereof,  and  to 
purchase  other  lands  with  the  moneys  arising  therefiKHDj 
and  also  with  the  moneys  now  in  their  hands,  and  which 
are  now  or  may  hereafter  come  under  their  manage- 
ment  and  control,  and  also  to  build  and  endow  cottages 
for  the  iise  and  benefit  of  the  most  aged  of  the  resident 
freemen  and  fireemen^s  widows  of  the  said  boronghj  as 
hereinafter  mentioned,^' — the  44  G.  3,  c.  16,  was  in  part 
repealed.  By  s.  8,  the  deputies  were  impowered  to  ap- 
portion and  divide  the  land  in  question  ^^into  small 
allotments  or  parcels  not  exceeding  five  hundred  yards 
square  each,  and  to  make  all  such  fences,  roads,  and 
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ways  as  tliey  may  deem  necessary  or  expedient,  such  1852. 
allotments  *or  parcels  to  be  made  or  set  out  in  such  sizes  bemoit, 
or  quantities,  to  such  an  extent,  and  in  such  manner,  as  q^^^' 
that  every  resident  freeman  and  freeman's  widow  (not  Ba^ 
exerdsing  common  of  pasture  as  hereinafter  mentioned) 
who  shall,  within  the  period  of  two  calendar  months 
next  after  the  passing  of  this  act,  send  in  or  deliver  to 
the  deputies  for  the  time  being,  or  to  their  clerk,  a  notice 
or  claim  in  writing,  requiring  or  asking  for  one  of  such 
allotments  or  parcels,  and  desiring  to  become  the  occu- 
per  thereof,  shall  and  may  have  and  be  entitled  to  the 
same,  of  such  size  or  extent,  at  such  yearly  rent,  in  such 
situation,  and  upon  such  terms  and  conditions,  as  the 
said  deputies  shall  in  their  discreticm  think  fit  and  de- 
termine, but  so  that  no  such  allotment  shall  contain  a 
greater  quantity  than  five  hundred  yards  square;  and 
every  such  allotment  or  parcel  shall  be  let  at  an  annual 
rent,  to  be  fixed  at  the  discretion  of  the  said  deputies, 
but  not  exceeding  one  farthing  for  every  square  yard,  nor 
less  than  one  shilling  for  every  one  hundred  square 
yards ;  and  the  same  aUotmenU  or  parcels  shall  be  re- 
speciwehf  held  by  each  resident  freeman  and  freeman* s 
widow  so  desiring  to  become  the  occupier,  and  obtaimng 
possession  thereof,  so  long  m  he  or  she  shall  be  willing  to 
hold  the  same,  and  shall  pay  the  annttal  rent  to  be  fixed 
or  reserved  for  the  same,  and  shcUl  conform  to  and  observe 
the  orders^  rules,  and  regulations  from  time  to  time  to  be 
made  concerning  the  same  by  the  said  deputies^"  By  Lands  veBted 
8.  15,  the  lands  were  "  absolutely  vested  in  the  deputies  "*  oqmties, 
for  the  time  being  appointed  in  pursuance  of  the  di- 
rections of  this  act,  and  their  successors,  for  ever,  in  trust 
for  the  said  resident  fireemen  and  freemen's  widows  of 
the  said  borough,  according  to  and  under  and  subject  to 
the  powers  and  authorities,  rules,  and  regulations  in  this 
act  contained  or  authorised  to  be  made:  and  the  said 
deputies  and  their  successors  shall  and  may,  and  they  are 

u  u2 


652 


MICHAELMAS  TEEM, 


1852. 


Beeson, 
App., 

BlTBTON, 

Besp. 


Power  of  sale. 


Cotiacnt. 


Hereby  impowered  to  accept,  take,  and  hold,  in  the  natme 
of  a  body  corporate,  for  the  purposes  of  this  act,  all  sadi 
closes,  lands,  and  hereditaments,  so  hereby  vested  in  them 
as  aforesaid/^    By  s.  16,  the  deputies  were  impowered 
to  purchase  other  lands,  to  be  conveyed  to  and  vested  in 
them  subject  to  the  provisions  of  this  act.     By  s.  17, 
they  were  impowered,  "  when  and  so  often  as  may  be 
thought  expedient,  to  dispose  of  and  convey,  by  way  of 
absolute  sale,  all  or  any  part  or  parts  of  the  said  allot- 
ments, lands,  and  hereditaments  comprised  or  specified 
in  the  first  schedule  to  this  act  (the  lands  now  in  ques- 
tion), and  also  any  part  or  parts  of  the  lands,  tenements^ 
or  hereditaments  which  shall  or  may  be  purchased  in 
pursuance  of  the  power  or  direction  for  that  purpose 
hereinbefore  (s.  16)  contained,  with  their  respective  ap- 
purtenances, and  the  iaheritance  thereof,  in  fee-;simple 
(freed  and  discharged  from  all  right,  daim^  and  interest 
whatsoever  of  the  said  resident  freemen  and  freemen's 
widows  for  the  time  being,  and  of  every  person  and 
persons  claiming  under  or  in  trust  for  them,)  unto  any 
person  or  persons  whomsoever;  for  such  price  or  prices 
in  money  as  to  them  the  said  deputies  shall  seem  reason- 
able or  competent  in  that  behalf, — subject,  nevertheless, 
to  such  consent  as  hereinafter  mentioned.^^     By  s.  22, 
it  is  provided  that  no  such  sale  shall  be  made  ''  with- 
out the  previous  consent  of  the  major  part  of  the  said 
freemen  and  freemen's  widows  resident  as  aforesaid, 
and  to  be  present  and  assembled  at  a  public  meeting 
to  be  called  for  that  purpose/'  by  advertisement  in  the 
local  papers.     Section  23  provides  for  the  application  of 
the  moneys  received.     Section  24  directs  the  appropria- 
tion of  a  portion  of  the  fund  to  the  building  and  endow- 
ment of  cottages,  under  certain  regulations.     Section  25 
provides  for  the  occupation  of  such  cottages :  "  Provided 
always,  that  every  resident  freeman  or  freeman's  widow 
who  shall  obtain  any  such  cottage  as  aforesaid,  shall  be 
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entitled  to  keep  and  retain  possession  thereof  rent-free,        1852. 

and  to  receive  such  weekly  allowance  as  aforesaid  (s.  24),       Bebbov, 

during  such  time  and  so  long  only  as  he  or  she  shall       bubtok 

actually  and  bon&  fide  live  and  reside  therein,  and  shall         ^^•P' 

not  underlet  or  otherwise  part  with  the  same,  or  the  use 

or  possession  thereof,  or  of  any  part  thereof,  to  any  other 

person  or  persons  whomsoever ;  and,  in  case  any  such 

freeman  or  freeman^s  widow  shall  underlet  or  otherwisie 

part  with  the  possession  of  any  such  cottage  as  shall  be 

so  let  to  him  or  her,  or  shall  cease  to  live  and  reside 

therein,  or  shall  not  conform  to  the  rules  and  regulations 

to  be  from  time  to  time  made  by  the  said  deputies  for 

the  well  government  and  good  conduct  of  the  inmates  of 

such  cottages,  or  in  case  any  inmate  shall,  in  the  opinion 

of  the  said  deputies,  be  guilty  of  any  gross  misconduct 

or  disobedience  to  the  said  rules,  then  and  in  every  or 

any  of  such  cases  it  shall  be  lawful  for  the  deputies  for 

the  time  being,  or  for  any  person  or  persons  for  that 

purpose  to  be  duly  authorised  by  them  at  any  meeting 

to  be  held  under  or  by  virtue  of  the  provisions  of  this 

act,  after  having  given  to  such  inmate,  or  left  at  the 

cottage  I  then  or  then  lately  occupied  by  him  or  her,  a 

notice  in  writing,  signed  by  the  chairman  of  the  said 

deputies,  or  by  any  two  of  the  deputies  for  the  time 

being,  demanding  possession  thereof,  and  default  shall 

be  made  by  such  inmate  in  giving  up  such  possession  for 

the  space  of  fourteen  days  next  after  such  notice  shall 

have  been  so  given  or  left  as  aforesaid,  to  enter  into  and 

take  possession  of  the  cottage  then  occupied  or  then 

lately  occupied  by  any  such  freeman  or  freeman's  widow 

who  shall  so  underlet  or  cease  to  reside,  or  shall  not 

conform,  or  who  shall  be  guilty  of  any  such  misconduct 

or  disobedience  as  aforesaid,  and  by  force  to  expel  and 

dispossess  such  freeman  or  freeman's  widow,  and  every 

or  any  other  occupant  or  occupants,  and  his,  her,  or  their 

goods  and  chattels  therefrom,  and  thenceforth  to  with« 
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draw  and  stop  the  weekly  allowance  wLich  was  previ- 
ously payable  to  such  freeman  or  freeman's  widow  as 
tenant  of  such  cottage^  but  subject^  nerertlieless^  as  to 
the  whole  of  the  matters  lastly  hereinbefore  oontained, 
to  an  appeal  to  the  justices  of  the  peace  for  the  said 
borough  of  Leicester  as  hereinafter  (a.  46)  mentioned 
and  provided  for/'  Section  28  impowers  the  deputies 
'^  from  time  to  time  to  make  any  suchcurders,  roles^  and 
regulations^  subject  to  the  provisions  of  this  act,  as  to 
them  shall  seem  fit  and  expedient^  for  the  well  govern- 
ment and  good  conduct  of  the  inmates  and  occapios 
of  the  said  cottages^  and  for  the  division^  indosure,  allot- 
ment^ and  general  management  of  the  said  lands  hereby 
authorised  or  directed  to  be  allotted  or  inclosed  in  small 
parcels  as  aforesaid^  and  for  the  mode  and  manner  of 
holding  and  letting  the  same,  and  the  rents  to  be  paid 
for  the  same/'  &c.  And  section  32  gives  the  deputiei^ 
in  addition  to  the  usual  powers  of  landlords,  the  like 
powers  for  recovering  rents  of  allotments  as  oTerseers 
have  for  the  recovery  of  the  poor-rates ;  and  enacts^  that^ 
'^in  case  any  such  freeman  or  freeman's  vridow  shall  at 
any  time  be  in  arrear  for  the  payment  of  his  or  her  rent 
for  the  allotment  or  inclosure  to  be  let  to  him  or  her 
as  aforesaid,  or  any  part  thereof,  for  the  space  of  four- 
teen days  next  after  the  same  shall  become  due,  or  shall 
not  conform  to  the  provisions  of  this  act,  or  to  the  ordei% 
rules,  and  regulations  to  be  made  by  the  said  deputies 
relative  thereto,  as  hereinbefore  mentioned,  then  and  m 
either  of  such  cases  it  shall  be  lawfrd  for  the  said  depu- 
ties or  their  officers,  or  others  to  be  thereunto  authorised 
by  them,  or  any  three  or  more  of  them,  to  re-enter  into 
every  such  allotment  or  inclosure,  and  by  force  to  evict 
and  dispossess  suchfreeman  or  freeman's  widow,  and  every 
other  person  or  persons,  therefrom,  upon  such  notice, 
and  in  such  way  and  manner,  and  subject  to  such  appeal 
as  hereinbefore  (s.  25)  and  hereinafter  (s.  46)  mentioned 
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with  respect  to  the  said  cottages.^^  The  revising-bar-  1852. 
rister  rested  his  decision  in  this  case  upon  the  principles  3be8on, 
laid  down  in  the  cases  o{  Davis,  app.,  Waddington,  resp.,  bubtoh 
7  M.  & Q.  87,  8  Scott N.  B.  807,  1  Lutw.  Reg.  Cas.  159,  Besp.  * 
Simpson,  app.,  Wilkinson,  resp.,  7  M.  &  O.  50,  8  Scott 
N.  B.  814,  1  Lutw.  Beg.  Cas.  168,  and  Ashmore,  app., 
Lees,  resp.,  ante.  Vol.  II,  p.  31,  1  Lutw.  Beg.  Cas.  887. 
In  the  former  of  these  cases,  the  trustees  of  an  alms- 
house were  impowered  by  letters«patent  of  incorporation 
to  appoint  and  remove  twenty-four  inmates,  '^toties  quo- 
ties  sibi  conveniens  fore  videbitur:''  and  it  was  held,  that 
the  inmates  appointed  under  this  power,  did  not  take  an 
estate  for  life  in  the  property  enjoyed  by  them  as  such 
inmates,  and  were  therefore  not  entitled  to  be  registered 
as  freeholders.  The  ground  of  the  decision  there  was, 
that  the  trustees  had  power  to  remove  the  iomates  at 
their  pleasure.  [Jervis,  C.  J.  Here,  the  freemen  are 
to  hold  so  long  as  they  please,  provided  they  pay  the 
rent,  and  conform  to  the  regulations :  the  deputies  have 
no  power  to  turn  them  out,  unless  they,  by  the  majority, 
are  consenting  parties.]  The  whole  scope  of  the  act  is 
inconsistent  with  their  taking  a  freehold  interest.  [Maule, 
J.  What  interest  do  you  say  they  took?]  A  tenancy 
at  will.  [Maule,  J.  At  whose  will?]  The  will  of  the 
deputies,  with  the  consent  of  the  majority  of  the  free- 
men,— and  that  notwithstanding  the  tenants  might  have 
observed  all  the  conditions  of  their  holdiug.  It  is  of  the 
very  essence  of  a  freehold,  that  it  should  be  held  without 
being  subject  to  the  will  of  anybody.  [Maule,  J.,  re- 
ferred to  Co.  Litt.  42.  a.,  where  it  is  said,  that,  ''if  a 
man  grant  an  estate  to  a  woman  dum  sola  ftierit,  or 
durante  viduitate,  or  quamdiu  se  bene  gesserit,  or  to  a 
man  and  a  woman  during  coverture,  or  as  long  as  the 
grantee  dwell  in  such  a  house,  or  as  long  as  he  pay  10/., 
&c.,  or  until  the  grantee  be  promoted  to  a  benefice,  or 
for  any  like  uncertain  time,  which  time,  as  Bracton  saith, 
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1852.        is  temptis  indeterminatam :  in  all  those  casee,  if  it  be  of 
BxKsoir,       lands  or  tenements^  the  lessee  hath  in  judgment  of  law 
Bfmow       *^  estate  for  life  determinable^  if  livery  be  made;  and, 
R^itp.         if  it  be  of  rents^  advowsons^  or  any  other  thing  that  lie 
in  grant,  he  hath  a  like  estate  for  life  by  the  delivery  of 
the  deed,  and  in  count  or  pleading  he  shall  allege  the 
lease,  and  conclude,  that,  by  force  thereof  he  was  seised 
generally  for  term  of  his  life/*]     In  Sin^ifsoH,  app.,  Wil- 
kinson, resp.,  the  bedesmen  were  not  removable  at  plea- 
sure, and  therefore  were  held  to  have  a  frediold.    In 
Ashnunre,  app..  Lees,  resp.,  as  in  Davis,  app.,  WadiStiff^ 
ton,  resp.,  the  inmates  of  the  hospital  were  held  not  ea* 
titled  to  such  an  estate  as  to  give  them  a  vote. 

G.  Hayes,  for  the  respondent.  The  nature  and  quality 
of  the  interest  these  claimants  have,  depends  upon  the 
act  of  parliament.  The  various  sections  which  have 
been  referred  to  shew  that  their  estate  is  not  determin* 
able  at  the  mere  will  of  the  delegates,  who  may  be  called 
the  grantors:  and  the  11th  section  obviously  contem- 
plates the  death  of  the  occupier  as  the  ordinary  determi- 
nation  of  his  estate.  The  decision  in  Davis,  app.,  fFad' 
dington^  resp.,  proceeded  upon  the  ground  that  the  party 
granting  the  estate  had  an  arbitrary  power  of  deter- 
mining it,  and  therefore  the  grantee  had  no  freehold. 
[Maule,  J.  The  inmate's  right  to  stay  in  the  alms- 
house was  dependent  on  the  will  of  the  persons  who 
placed  him  there.]  The  authorities  upon  this  subject 
are  all  collected  in  Serjeant  Manning's  note  to  Wynne 
v.  Wynne,  2  M.  &  G.  19  (a),  where  it  is  said  that  *'  any 
interest  in  land  of  an  uncertain  duration  (though  not 
expressed  to  be  for  life),  determinable  by  matter  subse- 
quent, which  (per  Brooke,  J.,  M.  14  H.  8,  fo.  13.  a)  is 
the  subject  of  human  agency  (as,  where  it  is  determin- 
Tiblc  at  the  will  of  a  stranger),  constitutes  a  freehold  for 
life  i^'  for  which  the  learned  Serjeant  cites  a  great  number 
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of  authorities^  beginning  with  Bracton,  lib.  iv^  tract  i^  c.  1852. 
28,  fo.  207.  a.^  and  ending  with  Preston  on  Estates^  405.  Bebsok, 
Appended  to  the  case  of  Davis,  app.,  fVaddington,  resp.,  bubton 
is  a  very  learned  note  by  the  same  author, — 7  M.  &  G.  ^^^p. 
45^-49, — the  general  scope  of  which  is,  to  shew  that  the 
court  rather  strained  the  law  in  the  principal  case.  The 
result  of  the  authorities  referred  to  in  that  note,  is,  that, 
where  the  interest  is  determinable  at  the  will  of  the 
grantor,  it  is  a  mere  estate  at  will ;  but,  where  it  is  made 
to  depend  upon  the  will  of  the  grantee,  or  the  uncertain 
act  of  a  stranger,  the  law  considers  it  as  an  estate  for  life. 
That  is  in  conformity  with  the  rule  laid  down  in  Co.  Litt. 
42.  a.  And  see  1  Croise  Dig.  102.  Here,  there  is  an 
uncertain  event  which  may  put  an  end  to  the  estate,  viz. 
a  sale  of  the  land;  but  the  22nd  section  of  the  act  ex- 
pressly provides  that  that  shall  only  take  place  with  the 
consent  of  the  majority  of  the  resident  freemen, — which 
practically  is,  with  the  consent  of  the  occupier  himself: 
and  that  is  no  more  than  a  condition  which  is  annexed 
to  every  estate.  This,  then,  not  being  an  estate  for 
years,  nor  an  estate  at  will  (not  being  at  the  will  of  both 
parties,  M.  14  H.  8,  fo.  14.  a.)  can  be  no  other  than  an 
estate  of  freehold.  It  is  an  estate  of  an  uncertain  tenure, 
which  may  enure  for  the  life  of  the  party.  The  case 
of  Simpson,  app.,  Wilkinson,  resp.,  explains  the  grounds 
of  the  decision  in  Davis,  app.,  fVaddington,  resp.  In 
the  subsequent  case  of  Ashmore,  app..  Lees,  resp.,  the 
trustees  had  no  arbitrary  power  of  amotion :  the  deci- 
sion turned  upon  the  question  of  value, — the  trustees 
having  an  arbitrary  power  to  reduce  the  weekly  allow- 
ances below  the  sum  necessary  to  confer  the  right  of 
voting. 

Cox,  in  reply.  This  is  not  an  estate  dependent  on 
the  will  of  a  stranger,  but  an  estate  determinable  at  the 
will  of  the  grantors.     [Maule,  J.    In  cases  of  estates 
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1852.        upon  condition^  there  must  be  the  concanreiioe  of  two 

Bnsoir,       things,— the  happening  of  the  contingency,  and  the  irill- 

3^1^^^       ingness  of  the  party  entitled  to  take  advantage  of  it,  to 

^^^         do  so.]     Can  there  be  a  freehold  where  the  rent  is  mi- 

certain  ?     [Jervis,  C.  J.    Why  not  ?]     It  is  manifestly 

inconsistent  with  a  freehold  interest.    [Maule,  J.  What 

is  said  by  Brooke,  J.,  in  the  Year  Book  M.  14  H.  8, 

13.  a.,  seems  to  me  to  be  qnite  dedsive.] 

Jbbyis,  C.  J.  It  seems  to  me  that  the  new  taken  by 
the  revising-barrister  in  this  case  was  oorrect^  and  tibat 
his  decision  must  be  affirmed, — the  claimant  having  a 
freehold  interest  which  entitled  him  to  vote.  It  was 
admitted  by  the  appellant's  counsel,  that  the  poDocanica 
of  a  freehold  interest  of  an  uncertain  duration,  would 
entitled  the  party  to  a  vote :  but  it  was  insisted  that  the 
estate  which  each  allottee  under  this  act  hasi,  ia  not  an 
estate  of  an  uncertain  duration,  within  the  rule  laid 
down  in  Co.  Litt.  42.  a.,  because  it  was  determinable  by 
the  deputies ;  and  therefore  that  the  case  must  be  go- 
verned by  that  of  Davis,  app.,  TFaddinffitmy  reap.,  7  M. 
&  O.  37,  8  Scott  N.  B.  807.  But,  upon  looking  at  the 
8th  section  of  the  8  &  9  Vict.  c.  6, 1  find  that  eadi 
allottee  is  to  hold  his  allotment  "  so  long  as  he  shall  be 
willing  to  hold  the  same,  and  shall  pay  the  annual  rent, 
and  conform  to  the  orders  and  regulations  to  be  made 
from  time  to  time  by  the  said  deputies.'^  This  provision 
is  sufficient  per  se  to  create  a  freehold  intereat.  Bat 
it  is  said  that  the  whole  scope  of  the  act,  and  eapedalfy 
the  power  vested  in  the  deputies,  by  s.  17,  to  sell  the 
land,  with  the  consent  of  the  major  part  of  the  freemeo, 
shews  that  it  was  not  intended  to  give  the  allottees  a 
freehold.  If  this  is  not  a  freehold,  what  estate  is  it? 
It  clearly  is  not  an  estate  for  years :  nor  is  it  an  estate 
at  the  absolute  and  uncontrolled  will  of  the  lesaora.  It 
is  suggested  that  it  is  a  sort  of  parliamentary  estate, 
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floatmg  between  an  estate  of  fireehold  and  an  estate  at        1852. 
will.    It  would  manifestly  be  very  inconvenient  so  to       bbbson, 
bold ;  and  I  do  not  see  how  we  can  consistently  with  the       BrSow 
roles  of  law  hold  this  to  be  any  other  than  an  estate  of        B«qp. 
fireehold.     It  is  plain^  according  to  the  case  of  Davis, 
app.^  Waddinffton,  resp.,  that^  if  the  deputies  had  the 
power  at  any  moment  to  turn  out  the  allottees^  their 
estate  would  have  been  a  mere  estate  at  will^  and  would 
not  have  conferred  a  vote.    But  this  is  not  an  estate 
held  at  the  imcontroUed  will  of  the  grantors^  but  at  the 
will  of  strangers^  or  subject  to  the  consent  of  the  depu- 
ties and  the  majority  of  the  fireemen^  of  whom  the  allot- 
tee is  one.    The  estate^  therefore^  is  held  upon  an  un- 
certain events  for^  it  is  uncertain  whether  the  majority 
will  consent  to  a  sale  or  exchange ;  and  therefore  the 
case  falls  within  the  definition  of  an  estate  for  life  in  Co. 
Litt.  42.  a.    Consequently  the  claima&t  had  a  fireehold 
interest^  in  respect  of  which  he  was  entitled  to  be  re- 
gistered. 

Maule^  J.  I  also  am  of  opinion  that  the  claimant  in 
this  case  was  rightly  held  by  the  revising-barrister  to  be 
entitled  to  a  fireehold  interest  in  his  allotment.  It  is 
well  established  that  an  estate  which  may  last  for  a  man's 
life  is^  ordinarily^  a  fireehold.  An  estate  for  life,  deter- 
minable on  an  event  which  is  not  in  the  power  of  the  lord 
firom  whom  it  is  held^  is  a  fireehold.  An  estate  deter- 
minable on  a  condition^  which  condition  cannot  arise  at 
the  absolute  will  of  the  lord^  is  a  fireehold.  Here^  the 
duration  of  the  estate  depends  upon  the  will  of  the  tenant^ 
which  will  not  prevent  its  being  an  estate  of  fireehold : 
but  the  estate  is  capable  of  being  determined  upon  an 
event  of  a  very  special  kind  happenings — on  the  resolu- 
tion of  the  deputies  to  sell  or  exchange  the  land^  and 
the  concurrence  of  the  majority  of  the  fireemen.  That 
is  an  event  which  is  not  dependent  on  the  will  of  the 
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1852.        lord.     There  is  not  that  arbitrary  power  of  removal 

BBEsoir        which  will  prevent  the  estate  firom  being  a  fireehold.     It 

App.,         13  33  much  out  of  the  power  of  the  lord  to  determine  the 

BiTvros,  '^ 

Bcsp.  estate^  as  if  his  ooncorrenoe  were  not  necessaiy  at  aU. 
His  concurrence  being  necessary^  does  not  make  the 
concurrence  of  the  others  less  independent  of  him.  An 
estate  which  may  last  for  the  life  of  the  grantor^  though 
determinable  under  drcnmstanoes  like  those  of  this  case^ 
is  clearly  such  an  estate  as  according  to  the  older  autho- 
ties  is  an  estate  of  fireehold.  The  case  of  Doris,  app., 
WaddtngtoHj  resp.^  appears  to  have  been  well  decided. 
Theparty  claiming  to  vote  there^  was  appointed  by  the 
trustees  to  be  an  inmate  of  the  almshouses,  so  long  as 
they  should  think  fit  to  allow  him  to  continue  there.  It 
was  held^  quite  conformably  with  the  general  law^  that 
that  did  not  constitute  a  fireehold  interest :  and  it  is 
equally  dear  that  the  interest  the  party  in  this  case  has 
is  a  fireehold. 

Williams^  J.  I  am  of  the  same  opinion.  This  is 
clearly  an  estate  of  fireehold^  inasmuch  as  it  is  for  an  un- 
certain interest,  which  may  last  for  the  life  of  the  party^ 
and  is  not  confined  to  the  will  of  the  grantors.  It  comes, 
therefore^  within  the  examples  given  in  some  of  the  old» 
cases. 

Talfoubd,  J.,  concurred. 

Decision  affirmed,  with  costs. 


16  VICTOEIA. 


661 
1852. 


Isle  op  Wight, 


John  Moobe^  Appellant ;  The  Overseers  of  the  Parish  of 

Cabisbbooke^  Respondents. 

J  OHN  MOORE,  on  the  register  of  voters  for  the  county 
of  the  Isle  of  Wight,  objected  to  the  name  of  James 
Sanders  being  retained  on  the  register  of  voters  for 
the  said  parish.  The  name  of  James  Sanders  stood  thus 
on  the  register  of  voters : — 


Name  of  Voter. 

Place  of  Abode. 

Nature  of 
Qualification. 

street,  fro.,  where 
Property  situate. 

Sanders,  James. 

Carisbrooke. 

Freehold  land. 

Carisbrooke  Fields, 
called  Edward's 
Land. 

It  was  proved  that  the  said  James  Sanders  was  the 
owner  of  a  piece  of  fireehold  land^  as  above  described^  of 
the  annual  value  of  5/. ;  but  that  this  land  was  (with 
other  land  of  the  annual  value  of  50/.^  belonging  also  to 
the  said  James  Sanders^)  mortgaged  for  a  sum  of  300/.^ 
and  that  the  interest  payable  on  such  mortgage  amounted 
to  the  sum  of  15/.  by  the  year. 

The  sole  objection  made  to  the  said  James  Sanders^ 
was^  that  he  was  not  entitled  to  a  freehold  estate  of  the 
yearly  value  of  40s,  above  all  charges^  inasmuch  as  each 
portion  of  the  said  mortgaged  premises  being  liable  to 
the  whole  of  the  yearly  interest^  such  interest  could  not^ 
for  the  purpose  of  conferring  the  franchise^  without  the 
consent  of  the  mortgagee^  be  rateably  apportioned  on  the 
whole  property  contained  in  the  mortgage. 


Nov.  17. 

A  party's  qnali- 
fication  to  vote 
was  described 
to  be  in  respect 
of  freehold  hind 
in  C,  which 
was  proved  to 
be  of  the  yearly 
valne  of  6/. 
It  appeared, 
however,  that 
this  land,  with 
other  land  be- 
longing to  the 
voter  (the  case 
not  shewing  of 
what  descrip- 
tion or  where 
situate)  of  the 
yearly  value  of 
50/.,  was  mort- 
gaged for  800/., 
and  that  the 
interest  on  the 
mortg^age  was 
16/.  a  year : — 
Held,  that  the 
voter  had  a 
freehold  estate 
in  C,  of  a  suffi- 
cient value  to 
entitle  him  to 
be  on  the  re- 
gister. 
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1852.  The  reyising-barrister  held  that  the  interest  could  be 

3£^  so  apportioned^  and  retained  the  name  of  the  said  James 

App.,         Sanders  on  the  register  of  voters. 

Cabubbooke,       If  the  court  should  be  of  opinion  that  the  said  decisicHi 

^^'         was  erroneous^  the  name  of  the  said  James  Sanders  was 

to  be  expunged  from  the  said  register. 

PotUden,  for  the  appellant,  (a)  James  Sanders's  right 
to  vote  rested  upon  his  being  the  owner  of  a  piece  of 
freehold  land  in  Carisbrooke  Fields^  of  the  annual  value 
of  5/.^  which  land  was  subject  to  an  annual  chai^  of 
15/.  for  interest  upon  a  mortgage.  [Jervu,  C.  J.  To- 
gether with  other  land  which  Sanders  possessed^  of  tiie 
yearly  value  of  50/.  MatUe,  J.  The  land  in  Carisbrooke 
Fields  is  of  the  yearly  value  of  one  eleventh  part  of  the 
whole  that  is  in  mortgage,  the  net  yearly  value  of  which 
being  40/.^  the  voter  has  in  Carisbrooke  a  freehold  of  the 
clear  yearly  value  of  about  3/.  I2s.  lOd,"]  That  result  is 
only  arrived  at  by  the  revising-barrister's  having  befoie 
him  facts  which  he  had  no  jurisdiction  to  inquire  into, 
viz.  the  value  of  lands  which  formed  no  part  of  the  voter's 
qualification  as  described  in  the  list^ — the  other  land  not 
being  in  the  same  county^  and^  for  anything  that  ajqiears, 
not  freehold.  {Jervis,  C.  J.  That  was  not  the  objectioa 
made.  The  consequences  to  which  the  argument  would 
lead  are  monstrous.]  The  revising-barrister  had  no  power 
to  apportion  the  charge.  If  all  the  land  had  been  in 
the  same  county^  the  claim  must  be  made  in  respect  of 
all.  [Jervis,  C.  J.  That  is  not  so:  it  is  enough  to 
claim  in  respect  of  one  farm^  provided  the  value  is  suffi- 
cient.] The  claim^  it  is  submitted^  must  be  enough  in 
one  county  to  cover  the  entire  charge.  The  revising- 
barrister  has  no  power  to  inquire  into  anything  that  it 

(a)  The  respondents  did  not  appear ;  bnt  the  neoessaiy  affi« 
davit  of  service  was  produced. 
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not  comprised  in  the  list.     It  would  be  raising  a  coUat-        1852. 
eral  issue^  which  the  act  of  parliament  never  could  have        moose, 
contemplated.     [JeT^vis,  C.  J.   We  must  look  at  the  real  TheC^eraeereof 
yalue  of  the  interest  the  party  has,  and  the  amount  to   Caeisbeookb, 
be  paid  out  of  it.     SfatUe,  J.     Have  you  any  authorities 
to  support  your  view  ?]     None. 

Jervis,  C.  J.  The  decision  was  right.  The  case  is 
a  very  plain  one.  If  it  had  been  objected  before  the 
revising-barrister,  as  it  is  now  urged  before  us,  that  the 
other  land  included  in  the  mortgage  was  not  freehold, 
the  proof  would  have  been  supplied,  and  it  would  pro- 
bably have  been  shewn  to  be  adjoining  the  other  land. 
We  must  assume  it  was  in  the  same  coimty.  In  short, 
we  must  assume  any  conceivable  state  of  facts  to  support 
the  decision  of  the  revising-barrister  in  that  respect. 

Mavle,  J.  This  man  is  found  substantially  to  be 
seised  of  an  estate  of  40/.  a  year  clear  of  all  charges,  of 
which  the  land  in  respect  of  which  he  claims  to  vote  is 
one  eleventh  part.  He  has,  therefore,  an  estate,  in  re- 
spect of  which  he  claimed,  of  which  the  dear  yearly 
value  is  one  eleventh  part  of  40/.,  or  3/.  12s,  lOd.  and  a 
fraction. 

The  rest  of  the  coiurt  concurring. 

Decision  affirmed. 
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Lancashire. — Southern  Division. 

CoRBYN  Barrow  and  Others^  Appellants;  Hsnrt 
BucKMASTER.  Respondent. 

Nov.  17. 

Tiie  owners  of    OENRY  BUCKMASTER  objected  to  the  names  d 
wUch  was  held  Corbyn  Barrow  and  seven  other  persons  being 


Vthem  sub-     ^jj  ^jjg  ug^  Qf  vo\j&[%  for  the  township  of  Hulme,  in  the 

ject  to  a  rent-  ^   ^  r  9 

charge  of  14/.  southern  division  of  the  county  of  Lancaster. 

annmn,^-  The  facts  were  as  follows : — ^The  several  persons  whose 

tiraof"itto'  J^anies  were  objected  to  as  above  mentioned  claimed  to 

eight  persons^  be  entitled  to  a  vote  in  respect  of  an  undivided  share 

common  in  fee,  of  two  freehold  houscs^  which  they  each  held. 

^^^u.  Tte  g^^od  upon  which  these  houses  stood,  farmed 

6#.  per  annmn  part  of  a  plot  of  land  which  was,  on  the  31st  of  July, 

as  their  pro- 
portion of  the     1853,  and  still  remained,  charged  with  and  liable  to  an 

the^CTMtora"  original  chief-rent,  being  a  perpetual  yearly  rent  of  14/. 
covenanting  to    X*.  7d,  payable  out  of  the  same  to  an  original  grantor, 

paytheremain-       .  ^  .  *&  &  > 

der  themselyes,  with  the  usual  power  of  distress. 

the  granted  The  fee-simple  of  the  plot  of  land  in  question^  subject 

therefrom,and    ^  ^jjg  chief-rent  above  mentioned,  became  vested  in 

reserving  to  ' 

the  lattar  power  Charles  Duffield,  James  Lofthouse,  and  Gteorge  Whit- 
tho  rest  of^Se"  worth,  who  granted  that  portion  of  it  on  which  the  two 
^^^°of^^  houses  stood,  in  fee-simple,  to  the  parties  claiming  to 
rcnt-chu^        vote,  and  others,  to  the  number  of  ten  altogether,  as 

which  they  ,  .     . 

might  be  com-    tenants  m  common. 

peUed  to  pay.         rjij^^  ^^^  y^    which  sucli  £n*ant  was  made,  recited  that 

it  was  aomittca  ^  o  9 

that  the  rea-  the  said  Charles  DuflSeld,  James  Lofthouse^  and  George 
was  of  sufficient  Whitworth,  were  seised  of  the  fee-simple  of  the  land  on 

value  to  satisfy 

the  portion  of  the  rent-charge  so  agreed  to  be  paid  thereout : — 

Held»  that,  although  in  point  of  law  the  land  so  conveyed  was  liable  to  the  whole  rait- 
charge  of  14/.  1«.  *ld.y  yet,  for  the  purpose  of  the  elective  franchise,  the  interest  of  thccigfat 
grantees  was  to  be  taken  to  be,  the  value  of  the  land  conveyed  to  them,  after  deducting  the 
proportion  only  of  the  rcnt-cliargc  covenanted  to  be  paid  by  them. 
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which   the  houses  stood^  ''subject,  neverthdess,  with        1852. 
other  adjoining  hereditaments,  messuages,  and  premises      Rassow, 
now  belonging  to  the  said  conveying  parties,  to  a  per-    buokmastbr, 
petual  yearly  rent  of  14/.  1*.  7rf."     The  deed  then  went         ^^^P- 
on  to  grant  the  land  on  which  the  two  houses  stood,  to 
the  parties  above  named,  ''  subject  only  to  a  proportion, 
viz.  the  sum  of  4/.  5«.,  of  the  said  yearly  rent/' 

The  conveying  parties  then  covenanted  to  pay  the 
remainder  of  the  said  chief-rent  of  14/.  Is.  7d ,  viz.  the 
sum  of  9/.  16s.  7d,y  and  to  keep  the  grantees  indemnified 
against  all  losses,  damages,  expenses,  and  proceedings 
which  might  arise  by  reason  of  the  non-payment  of  the 
said  9/.  16s.  7d.,  and  farther  covenanted,  that,  if  default 
should  be  made  in  the  payment  of  the  said  9/.  16s.  7d., 
or  any  part  thereof,  that  thereupon  it  should  be  lawful 
for  the  grantees  to  enter  and  distrain  for  so  much  as 
should  have  been  required  to  be  paid  (by  them),  upon  the 
remainder  of  the  said  plot  of  land. 

The  grantees  then  covenanted  with  the  grantors,  in  a 
similar  manner,  that  they  would  pay  their  proportion  of 
the  said  chief-rent  of  14/.  Is.  7d.j  viz.  the  sum  of  4/.  5^., 
and  gave  a  similar  indemnity  and  power  of  distress,  in 
case  of  default  made. 

The  objection  made  to  these  parties,  was,  that  their 
freehold  share  of  the  two  houses  was  not  of  the  requisite 
value  to  confer  a  vote. 

If,  for  the  purpose  of  conferring  a  vote,  the  annual 
value  of  the  houses  was  to  be  calculated,  after  deducting 
any  further  portion  of  the  original  chief-rent  chained  and 
payable  as  aforesaid  than  the  sum  of  4/.  6s.,  being  the 
proportion  above  named,  the  value  of  the  houses  would 
not  be  sufficient  to  confer  a  vote  on  the  parties. 

If  no  further  portion  of  the  original  chief-rent  than 
the  said  sum  of  41.  5s.  was  to  be  taken  into  account,  by 
way  of  deduction,  in  ascertaining  the  value  of  the  houses, 
and  the  houses  to  be  considered,  for  that  purpose,  as  liable 

VOL.  XIT. — C.  B.  XX 
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1852.        only  to  the  payment  of  the  said  sum  of  4/.  5s.,  the  valne 
Babbow,      of  the  houses  would  be  sufficient  to  confer  a  vote  on  the 
Ti    ^^''»«^    several  claimants. 

BUCKMASTEB, 

Hesp.  The  revising  barrister  decided^  that,  as  the  land  on 

which  the  houses  stood  was  still  liable^  in  conjunction 
with  the  rest  of  the  plot^  to  the  whole  chief-rent  of  14/. 
Is.  7d,y  though  the  parties  had  a  collateral  indemnitj 
against  the  payment  of  more  than  the  above-mentioned 
portion  of  it^  the  value  was  insufficient;  and  he  dis- 
allowed the  votes^  and  removed  the  names  from  the 
register. 

ByleSy  Serjt.  (with  whom  was  Aspland),  for  the  appel- 
lants. This  case  is  identical  with  that  of  3foare,  app.^ 
Carisbrooke,  resp.^  ante^  p.  661^  save  that  it  is  the  caae 
of  a  rent-chai^^  instead  of  a  mortgage.  The  facts  are 
shortly  these : — A  plot  of  land,  of  which  the  ground  on 
which  the  two  houses  in  question  stand  forms  a  pait, 
is  chained  with  a  rent-charge  of  14/.  Is.  7d.  per  annum. 
The  owners  convey  a  portion  of  it  to  the  claimants^  sub- 
ject to  a  proportion,  viz.  4/.  6s.  of  the  rent-charge^  with 
a  covenant  by  the  grantors  to  pay  the  residue^  and  a 
reservation  of  a  power  of  distress  to  the  grantees,  in  the 
event  of  their  being  called  upon  to  pay  the  whole  14/. 
Is.  7d.  [Maule,  J.  It  does  not  appear  what  the  value 
of  the  residue  of  the  land  is.  Cowling.  It  may  be  as- 
sumed to  be  of  sufficient  value  to  raise  the  question.]  If 
this  charge  is  incapable  of  being  apportioned  so  as  to 
give  the  appellants  the  right  of  voting,  the  consequence 
would  be,  that,  if  an  estate  worth  500/.  a  year  descended 
to  five  daughters  (?),  or  to  five  sons  in  Kent,  or  to  five  de- 
visees, in  equal  portions,  and  the  whole  estate  were  chained 
with  100/.  per  annum,  all  the  parties  would  be  dis- 
franchised. The  question  arises  upon  the  constmction 
of  the  8  H.  6,  c.  7,  the  10  H.  6,  c.  2,  and  the  18  G.  2, 
c.  18,  s.  5.     The  8  H.  6,  c.  7,  which  is  intituled  "What 
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8ort  of  men  shall  be  choosers,  and  who  shall  be  chosen^        1852. 
knights  of  parliament,-'  recites  that  ''the  elections  of      Barbow, 
knights  of  shires  to  come  to  the  parliaments  of  our  lord   buckmasteb, 
the  King,  in  many  counties  of  the  realm  of  England,  have         E*»P- 
now  of  late  been  made  by  many  great,  outrageous,  and 
excessive  number  of  people  dwelling  within  the  same 
counties  of  the  realm  of  England,  of  which  most  part 
was  of  people  of  small  substance,  and  of  no  value,  where- 
of many  of  them  pretended  a  voice  equivalent,  as  to  such 
elections  to  be  made,  with  the  most  worthy  knights  and 
esquires  dwelling  within  the   same   counties,  whereby 
manslaughters,  riots,  batteries,  and  divisions  among  the 
gentlemen  and  other  people  of  the  same  counties  shall 
very  likely  rise  to  be,  unless  convenient  and  due  remedy 
be  provided  in  this  behalf ;''  and  prdVides,  ordains,  and 
establishes,  ''  that  the  knights  of  the  shires  to  be  chosen 
within  the  same  realm  of  England  to  come  to  the  par- 
liaments of  our  lord  the  King,  hereafter  to  be  holden, 
shall  be  chosen  in  every  county  of  the  realm  of  England, 
by  people  dwelling  and  resident  in  the  same  counties^ 
whereof  every  one  of  them  shall  have  free  land  or  tene- 
ment to  the  value  of  40s.  by  the  year  at  the  least,  above 
all  charges ;  and  that  they  which  shall  be  so  chosen  shall 
be  dwelling  and  resident  within  the  same  counties ;  and 
such  as  have  the  greatest  number  of  them  that  may  ex- 
pend 40«.  by  the  year,  and  above,  as  afore  is  said,  shall 
be  returned  by  the  sheriflf  of  every  county,  &c.;  and 
every  sheriff  shall  have  power  to  examine  upon  the  Evan- 
gelists every  such  chooser,  how  much  he  may  expend  by 
the  year^^  &c. :  "  Provided  always,  that  he  which  can- 
not expend  40«.  by  the  year  as  afore  is  said,  shall  in  no 
wise  be  chooser  of  the  knights  for  the  parliament,''  &c. 
The  10  H.  6,  c.  2,  which  professes  to  explain  that  act, 
provides  ''  that  the  knights  of  all  counties  within  the 
said  realm  to  be  chosen  to  come  to  parliaments  hereafter 
to  be  chosen,  shall  be  chosen  in  every  county  by  people 

xx2 
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1852.  dwelling  and  resiant  in  the  same^  whereof  every  man  shaU 
"Ibabrow^  ftave  freehold  to  the  value  of  40s.  by  the  year  at  the  least, 
App.,  above  all  charges,  within  the  same  couaty  where  any 
Resp.  such  chooser  will  meddle  of  any  such  election."  And 
the  18  Or.  2,  c.  18>  s.  5^  which  explains  the  tenn 
''charges/'  enacts  ''that  no  person  shall  vote  in  any 
such  election^  without  having  a  freehold  estate  in  the 
county  for  which  he  votes,  of  the  dear  yearly  value  of 
40s.,  over  and  above  all  rents  a^d  charges  payable  out  of 
or  in  respect  of  the  same/'  The  result  of  these  enact- 
ments, is,  that  the  right  to  vote  depends  upon  the  party's 
having  40s,  a  year  to  expend  out  of  the  freehold,  after 
satisfying  all  charges  thereon.  As  between  these  terre- 
tenants,  there  would  be  a  right  to  enforce  contribution 
in  respect  of  this  rent-charge  (improperly  called  a  chief- 
rent),  in  equity  certainly,  and  probably  in  law.  The  ques- 
tion arose,  but  was  not  decided,  in  Curtis  v.  SpUty,  1  N. 
C.  756,  1  Scott,  737.  The  opinion  of  the  court  there 
seems  to  have  been,  that,  in  debt,  the  rent  would  have 
been  apportionable  even  against  the  lessor.  In  giving 
judgment,  Tindal,  C.  J.,  says:  "The  proposition  con- 
tended for  by  the  plaintiff,  is  this, — that  the  lessor  may 
charge  the  assignee  of  part  of  the  land,  in  an  action  of 
debt,  with  the  rent  of  the  whole  land  comprised  in  the 
original  demise.  He  may,  undoubtedly,  affc^  an  assign- 
ment of  part,  distrain  upon  that  part  for  the  rent  which 
accrues  due  for  the  whole;  because  the  rent  for  the 
whole  becomes  due  out  of  each  and  every  part  of  the 
land :  but,  in  that  case,  it  must  be  remembered  that  the 
avowry  would  be  for  rent  due  from  the  original  tenant, 
and  nothing  would  appear  upon  the  record  as  to  the  as- 
signment. The  remedy  by  distress  does  not,  therefiore, 
afford  any  authority  for  the  remedy  by  a  direct  action  qf 
debt  against  the  assignee,  which  action,  depending  as  it 
docs  upon  the  privity  of  contract  being  transferred  to  the 
assignee  by  reason  of  the  privity  of  estate,  that  is,  by 
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reason  of  the  plaintiff  being  the  landlord  and  the  defend-i  1852. 
ant  the  tenant  of  the  same  land^  opens  a  very  nice  and  babeow 
difficult  question,  not  settled  by  any  decision  in  the   „    -^PP» 

^  .  .  BUCKMASTBE, 

books^  so  far  as  we  can  ascertain^  viz.  whether  there  Resp. 
exists  a  privity  of  estate  in  respect  of  the  whole  land^  by 
an  assignment  of  part  only.''  [Maule,  J.  In  what  pro- 
portions is  the  charge  to  be  apportioned  ?]  According 
to  the  value  of  the  several  portions  of  the  land.  Here, 
the  case  finds  the  value.  Dr.  Story,  in  his  Equity  Juris- 
prudence, 3rd  edit.  §  475, — where,  and  in  some  subse- 
quent sections,  all  the  authorities  upon  the  subject,  both 
at  law  and  in  equity,  are  collected, — says :  "  Apportion- 
ment was  well  known  at  the  common  law;  and  some- 
times it  denoted  the  contribution  which  was  to  be  made 
by  different  persons  having  the  same  right,  towards  a 
common  burden  or  charge  upon  all  of  them ;  and  some- 
times it  denoted  a  subdivision  or  extinguishment  of  a 
portion  of  a  charge  held  by  a  single  individual.  Thus, 
for  instance,  if  a  man  had  a  rent-charge,  and  purchased 
a  part  of  the  land  out  of  which  it  issued,  the  whole  rent- 
charge  was  extinguished.  But,  if  a  part  of  the  land 
came  to  him  by  operation  of  law,  as,  by  descent,  there 
the  rent-charge  was  apportionable ;  that  is,  the  tenant 
and  the  heir  were  to  pay  according  to  the  value  of  the 
lands  respectively  held  by  them;  and,  of  course,  the 
part  apportionable  on  the  heir  was  extinguished.  So,  if 
a  lessor  granted  part  of  a  reversion  to  a  stranger,  the 
rent  was  to  be  apportioned.''  In  an  Anonymous  case, 
Gary  Bep.  3,  it  is  said :  ^^  K  a  man  grant  a  rent-charge 
out  of  all  his  lands,  and  afterwards  selleth  his  lands  by 
parcels  to  divers  persons,  and  the  grantee  of  the  rent  will 
from  time  to  time  levy  the  whole  rent  upon  one  of  the 
purchasers  only,  he  shall  be  eased  in  the  Chancery  by  a 
contribution  from  the  rest  of  the  purchasers."  It  is 
clear,  therefore,  that,  independently  of  the  indemnity 
contained  in  the  deed,  these  claimants  would  have  a  right 
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1852.  to  contribution  in  respect  of  this  rent-charge^  fiom  the 
Baubow,  owners  of  the  rest  of  the  land.  Consequently,  the  result 
App.,  jg  j^g  ^jjQ  revisinff-barrister  has  found,  that  each  of  these 
Besp.  claimants  has  a  freehold  exceeding  the  dear  yearly  value 
of  40«.  after  deducting  the  proportion  of  the  charge  to 
which  their  land  is  fairly  liable ;  for,  the  charge  to  be 
looked  at,  is,  the  ultimate  charge,  after  all  legal  and  equi- 
table remedies  for  contribution  are  exhausted.  This 
question,  as  it  respects  mortgages,  has  undei^ne  discus- 
sion before  election  committees ;  and  they  have  almost 
uniformly  decided  as  this  court  decided  in  Mocre,  app.. 
The  Overseers  of  Carisbrooke,  resp.  In  Becmmonfs  case, 
2  Peck.  103^  the  mortgage  greatly  exceeded  the  value  of 
the  particular  estate  in  right  of  which  the  vote  was  given ; 
but,  it  appearing  that  there  were  other  estates  conveyed 
also  in  mortgage  by  the  same  deed,  the  rents  and  pro* 
fits  of  which  were  much  beyond  the  interest  of  the  sum 
borrowed,  the  conmiittee  determined  the  vote  to  be  good, 
The  Bedfordshire  committee,  in  Stringer^ s  case,  2  Luders, 
469,  decided  that  the  evidence  of  interest  of  a  mortgage 
reducing  the  annual  value  of  the  estate,  was  oondusiv^ 
notwithstanding  any  other  property  possessed  by  the 
voter.  '*  But  this/'  says  Mr.  Elliott,  in  his  work  on  Re- 
gistration, 2nd  edit.  p.  84,  '*  must  be  understood  of  pro- 
perty not  chained  with  the  mortgage,  for,  otherwise,  the 
proposition  is  too  general/'  And  the  same  writer  says, 
p.  85, — "The  true  principle  is  that  of  contribution, 
which  a  court  of  equity  will  enforce  :'*  Long  v.  Short, 
1  P.  Wms.  403,  3  Vern.  766.  And  see  Shepherd  on 
Elections,  2nd  edit.  p.  17. 

Cowling,  for  the  respondent.  Prior  to  the  passing  of 
the  8  H.  6,  c.  7,  the  right  of  voting  in  the  election  of 
members  for  the  county,  was  exercised  by  all  who  pos- 
sessed freehold  property  within  the  county,  of  whatever 
value  it  might  be.     That  statute  limited  the  right  to 
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those  who  were  the  owners  of  firee  lands  or  tenements  of  1852. 
the  value  of  40s,  a  year  at  the  least  above  all  charges.  babbow. 
The  statute  must  receive  the  same  construction  now  bucmSSikb. 
which  it  would  have  received  at  the  time  of  its  passing ;  Besp. 
and  at  that  time  it  is  well  known  that  real  property  was 
the  principal  source  of  income  in  this  kingdom.  The 
legislature  appears  to  have  looked  to  the  issues  of  the 
land  for  the  voter's  qualification.  The  voter  is  to  have 
a  freehold  of  the  value  of  403.  a  year  at  the  least  above 
all  charges^  that  is^  exclusive  of  all  legal  charges  upon  the 
land.  The  sheriff  is  to  examine  the  party  upon  the 
Evangelists^  '^  how  much  he  may  expend  by  the  year.'' 
That  is  necessarily  a  mere  extempore  inquiry :  he  can- 
not enter  upon  any  elaborate  and  complicated  questions^ 
or  examine  witnesses.  By  the  18  G.  2,  c.  18^  s.  5^  the 
estate  is  to  be  "  of  the  clear  yearly  value  of  40*.  over 
and  above  all  rents  and  charges  payable  out  of  or  in  re- 
spect of  the  same.''  In  Gilbert  on  Rents^  154^  it  is  said^ 
that^  '^  when  a  rent-charge  is  granted  out  of  land^  the 
rent  issues  out  of  every  part  of  the  land^  and  conse- 
quently every  part  of  the  land  is  subject  to  a  distress  for 
the  whole  rent."  This  land^  therefore^  is  subject  to 
the  whole  rent-charge  of  14/.  \s.  7d. ;  and  the  sheriff 
has  no  power  to  inquire  into  the  value  of  the  rest  of  the 
land  over  which  the  charge  extends :  the  indemnity  may 
be  worthless.  The  matter  is  not  res  integra.  The  statute 
has  received  a  strict  construction :  it  has  been  held  that 
the  party  must  have  the  legal  interest.  Thus^  in  Heywood 
on  County  Elections^  2nd  edit.  p.  104,  it  is  said :  ''The 
doctrine  of  uses  and  trusts  was  wholly  unknown  at  com- 
mon lawj  but  the  convenience  attending  it  was  soon 
after  its  introduction  almost  universally  felt.  The  sta- 
tute of  8  H.  6  requiring  a  person  to  have  freehold  tene- 
ments to  the  value  of  40*.  per  annum,  has  always  been 
confined  to  persons  having  the  legal  estate  in  freehold 
tenements  of  that  value ;  and,  in  consequence,  if  the  law 
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1852.  had  been  strictly  enforced  after  uses  became  oomman, 
Ba&bow,  the  greater  part  of  the  landholdeito  of  England  must  hare 
Buc^^sTBB,  ^^^^^  disqualified  to  vote.  Lord  Coke's  obser vationB  npoo 
K^-  the  statute  2  H.  5,  st.  2,  c.  8^  strongly  illnstrateB  this. 
That  act  provides^  that^  to  be  a  juryman^  in  certain  cases, 
a  person  ought  to  have  lands  or  tenements  of  the  annnal 
value  of  40^.^  besides,  the  reprises  thereof:  and,  he  ob- 
serves^ that^  owing  to  the  troubles  occasioned  in  this 
country  by  the  quarrels  between  the  houses  of  York  and 
Lancaster,  the  greatest  part  of  the  lands  in  England 
were,  at  the  making  of  this  statute,  in  use ;  and,  although 
in  law  the  land  was  in  the  feoffees,  yet,  became  they 
had  it  but  in  trust,  and  cestui  que  use  took  the  whole 
profits,  the  judges  applied  this  law,  which  is  a  remedial 
one,  by  equity,  against  the  letter  of  it,  to  the  oestoi  que 
use,  and  not  to  the  feoffee.  How  far,  in  like  manner, 
the  judges  might  have  extended  the  8  H.  6  by  equity,  is 
not  the  question  now ;  those  tribunals  by  which  it  has 
been  construed  having  taken  the  contrary  line,  and  ccnip 
fined  it  strictly  to  the  letter.  The  legislature,  at  length, 
when  contests  for  counties  grew  more  frequent,  and  the 
rights  of  voters  were  more  strictly  scrutinized,  found  it 
necessary  to  remove  a  disqualification  which  affected 
a  vast  number  of  freeholds,  and  enacted  by  7  &  8  W.  8, 
c.  25,  s.  7,  '  that  no  person  or  persons  should  be  al- 
lowed to  have  any  vote  in  election  of  members  to  serve 
in  parliament,  for  or  by  reason  of  any  trust-estate  or 
mortgage,  unless  such  trustee  or  mortgagee  should  be  in 
actual  possession  or  receipt  of  the  rents  and  profits  of 
the  same  estate ;  but  that  the  mortgagor  or  cestui  que 
trust  in  possession  should  and  might  vote  for  the  sam^ 
notwithstanding  such  mortgage  or  trust.'  Upon  this 
clause  must  be  founded  the  right  of  any  person  to  vote 
for  a  trust-estate.^'  The  effect  of  that  statute  is,  that 
the  mortgage^  though  a  legal  mortgage,  shall  in  fritaie 
be  considered  only  as  an  equitable  mortgage.     \Jervu, 
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C.  J.  It  Bubstittites  the  equitable  for  tbe  l^al  estate ;  1852. 
but  it  still  leaves  the  question  of  value.]  If  that  act  had  babeow 
not  passed,  the  decision  in  Moore,  app.,  7%c  Overseers  ,^  ^pp-» 
of  Carisbrooke,  resp.,  ante^  p.  661^  would  have  been  dif-  Baq^ 
ferent.  IJervis,  C.  J.  Or^  rather,  the  question  could 
not  have  arisen.  Maule,  J.  In  the  ordinary  case  of  a 
mortgage,  is  the  interest  a  charge  payable  out  of  or  in 
respect  of  the  land?]  Yes :  the  statute  7  &  8  W.  8, 
c.  25,  s.  7,  so  makes  it.  [Jervis,  C.  J.  You  say  the 
statute  of  8  H.  6,  c.  7,  is  to  receive  a  legal,  that  is,  a 
strict  construction.  Suppose,  before  the  statute  7  &  8 
W.  8,  the  land  was  mortgaged,  not  in  fee,  but  for  a 
term, — ^would  not  the  sheriff  take  that  into  consideration 
in  ascertaining  the  value  ?  That  shews  that  the  statute 
means,  what  the  voter  may  expend  after  satisfying  all 
charges  resting  upon  the  land  ultimately.]  It  is  not 
suggested  that  the  7  &  8  W.  8  has  made  any  difference 
as  to  the  rights  of  the  mortgagor  and  mortgagee,  as 
between  themselves;  but  only  for  election  purposes. 
[Maule,  J.  The  statute  8  H.  6,  c.  7,  obviously  points 
to  the  criterion  of  freehold  property  as  a  measure  of  the 
social  position  of  the  voter.  To  entitle  him  to  vote,  his 
interest  must  substantially  be  of  the  value  of  4sO«.  a  year. 
The  difSculty  of  its  not  being  a  legal  freehold  is  got  rid 
of  by  the  statute  of  7  &  8  W.  8.] 

Byles,  Seijt.,  in  reply.  To  entitle  him  to  vote,  the 
party  was  required  to  satisfy  the  sheriff  that  he  had  40«. 
a  year  out  of  the  land,  which  he  might  expend,  after 
satisfying  all  charges  legally  payable  in  respect  of  the 
same.  The  language  of  the  court  in  Lee,  app.,  Hutchin- 
son,  resp.,  ante,  Vol.  VIII,  p.  16,  1  Lutw.  Eeg.  Cas. 
160,  is  conclusive  to  shew  that  it  is  the  substantial  value 
of  the  land,  after  all  remedies  legal  and  equitable  are 
exhausted,  that  must  be  looked  to.  [Jervis,  C.  J.  It 
has  occurred  to  me  throughout  the  argument  that  that 
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1862.       case  was  dedsiye  of  the  present.]     In  Webb,  app.,  7%e 

B^jBjio^       Overseers  of  Birmingham^  resp.,  5  M.  &  G-.  14,  7  Soott, 

^PPm         N.  B.  545.  1  Lutw.  Beg.  Cas.  18.  Coltman,  J.,  says: 

BU0EMA8TBB,  . 

Besp.  "The  effect  of  the  argument  is,  that  a  lessee  has  an  m« 
terest  in  the  whole  and  not  in  each  and  every  part  of  the 
premises  in  respect  of  which  the  term  is  created.  It 
appears  to  me  that  the  lessee  has  an  interest  in  eveiy 
part,  as  well  as  in  the  whole.  I  cannot  conceive  that 
the  words  of  that  clause  (2  &  8  W.  4,  c.  45,  s.  20)  re- 
strictive of  the  yearly  value,  at  all  tend  to  shew  that 
there  is  such  entirety  in  the  term  as  is  contended  for. 
The  premises  are  to  be '  of  the  dear  yearly  value  of  not 
less  than  10/.  over  and  above  aU  rents  and  charges  pay- 
able out  of  or  in  respect  of  the  same : '  now,  though  the 
rent  is  payable  out  of  the  whole,  it  is  clearly  apportion- 
able  among  the  several  tenements,  according  to  the  vahie 
of  each ;  and,  if  so^  the  term  is  in  its  nature  apportioii- 
able  also.^'  Without  the  express  indemnity  in  this  cass^ 
the  law  would  apportion  the  charge.  There  clearly  k 
no  valid  distinction  in  this  respect  between  a  rent^charge 
and  a  mortgage. 

Jebvis,  C.  J.  I  am  of  opinion  that  the  revising-bar- 
rister  was  incorrect  in  the  view  he  took  in  this  case,  and 
that  the  claimants  were  entitled  to  be  on  the  roister. 
The  case  does  not  state^  but  it  was  admitted  to  be  the 
basis  of  the  revising-barrister's  decision,  that  the  residue 
of  the  land  not  covered  by  houses,  in  respect  of  which 
the  right  to  vote  is  claimed,  is  sufficient  to  answer  the 
balance  of  the  charge  beyond  the  4/.  &s.  allotted  upon  the 
houses,  if  fairly  apportioned.  It  seems  to  me,  therefixTBi 
that  the  amount  to  be  deducted  £rom  the  value  of  the 
premises,  is  4/.  6^.,  and  not  14/.  Is.  7d.,  the  original  rent* 
charge,  which  undoubtedly  is  legally  chaigeable  upon 
the  whole  and  every  part  of  the  land.  It  is  admitted 
that  the  question  turns  upon  the  construction  of  the 
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8  H.  6,  c.  7,  as  varied  and  explained  by  the  subsequent  1862. 
statutes.  The  voter  must  possess  a  freehold  of  the  value  bjjubo^^ 
of  40s.  by  the  year  above  all  charges.  The  question  is,  ^  -^PP** 
what  is  the  meaning  of  that  provision.  That  is  to  be  Besp. 
gathered  from  other  parts  of  the  act.  The  sheriff  is  to 
examine  the  voter,  or  chooser,  in  order  to  ascertain 
**  how  much  he  may  expend  by  the  year.''  I  think  the 
view  taken  by  my  Brother  Byles  is  the  correct  one, — 
that  the  true  question  here  is,  not  what  are  the  charges 
upon  the  land  in  the  first  instance,  but  what,  in  the  re- 
sult, after  exhausting  all  legal  remedies  against  the  re- 
mainder of  the  land,  the  claimants  would  be  fairly  enti- 
tled to  expend.  It  is  admitted,  that,  if  the  rent-charge 
were  apportioned  equally  over  the  whole,  the  claimants 
here  would  each  receive  more  than  40s.  a  year :  there- 
fore, it  is  clear  that  each  could  out  of  this  land  expend 
40s.  by  the  year.  But  it  is  said  that  the  claimant  could 
not  truly  say  that  he  had  40s.  a  year  to  expend,  because 
the  land  is  subject  to  a  charge  of  14/.  \8.  Id.  It  is  not, 
however,  denied  by  the  counsel  for  the  respondent,  that 
though,  in  the  first  instance,  the  two  houses  in  respect 
of  which  these  parties  claim  to  vote  are  legally  liable  to 
the  whole  rent-charge,  yet  the  claimants  are,  either  at 
law  or  in  equity,  entitled  to  recover  9/.  \%s.  Id.  from  the 
grantors  or  from  the  owners  of  the  other  portion  of  the 
land;  so  that,  when  the  account  is  taken  between  them, 
each  may  fairly  say  that  he  has  40«.  a  year  to  expend  out 
of  the  land.  That  seems  to  me  to  be  the  fair  and 
sensible  construction  of  the  act.  I  do  not  quite  follow 
the  argument  urged  on  the  part  of  the  respondent,  as  to 
the  difference  between  this  case  and  that  of  the  mort- 
gage. When  the  statute  7  &  8  W.  3,  c.  25,  s.  7,  substi- 
tuted an  equitable  for  a  legal  estate,  I  take  it  it  must  be 
an  equitable  estate  of  the  same  value  as  the  freehold 
under  the  other  statute :  and,  as  we  held  the  other  day, 
in  ilfoore,  app..  The  Overseers  of  Carisbrooke,  resp.^  ante. 
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1852.  p.  661,  that,  in  the  case  of  an  equitable  eatate,  we  are  tD 
Bamow  ^^^^  **  *^®  substantial  value  of  the  party's  interest^ 
App.,  when  all  legal  remedies  have  been  exhausted^  I  appro- 
Besp.  hend  the  same  rule  must  follow  in  the  case  of  a  l^gal  es- 
tate. The  case  otLee,  app.,  Huiehinsan,  resp.,  in  principle 
confirms  that  position.  There,  the  respondent  was  re- 
gistered in  respect  of  a  freehold  of  the  yearly  value  of 
5/.,  upon  which  he  had  borrowed  by  way  of  mortgage 
100/. :  there  was  no  absolute  covenant  for  payment  of  in- 
terest on  the  advance,  but  by  mutual  consent  5L  per 
cent,  per  annum  had  been  paid :  and  the  court  held, 
that  he  had  not  an  estate  out  of  which  he  could  expend 
40s.  by  the  year,  because  the  whole  was  absorbed  by  the 
interest, — ^looking  to  the  substantial  value  to  the  party 
after  all  the  legal  and  equitable  rights  as  between  him- 
self and  his  creditor  were  exhausted.  So,  here,  inas- 
much as  the  claimant  will  in  the  end  be  found  to  be 
entitled  to  more  than  40».  by  the  year,  above  all  charges, 
he  is  entitled  to  be  registered.  Upon  these  grounds,  I 
am  of  opinion  that  the  decision  of  the  revising-bairister 
was  wrong,  and  that  the  names  of  the  appellants  must 
be  inserted  in  the  register. 

Maule,  J.  I  am  of  the  same  opinion.  The  appel- 
lant in  this  case  is  a  person  who  within  the  meaning  of 
the  statute  8  H.  6,  c.  7,  may  expend  410s.  by  the  year. 
It  has  been  pointed  out  by  my  Brother  Byles  in  the 
course  of  the  argument,  and  not  successfully  disputed  bjr 
Mr.  Cowling,  that,  notwithstanding  the  freehold  in  re- 
spect of  which  he  claims  is  charged  with,  and  liable  to  a 
distress  for,  a  chief-rent  of  14/.  Is.  7d.,  which  exceeds  the 
value  of  his  interest  therein,  yet  that  he  may  by  enfiuro- 
ing  his  remedy  against  those  jointly  liable  with  him  fixr 
that  charge,  enable  himself  to  expend  4IQs.  a  year  out  of 
this  land.  He  is,  therefore,  a  person  who  satisfies  the 
requirements  of  the  statute  8  H.  6,  c.  7.     The  argument 
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urged  by  Mr.  Cowling,  is^  that  the  meaning  of  the  sta-  1852. 
tute  is,  not  that  the  party  must  be  of  ability  to  expend  baebow 
408,  a  year  out  of  the  land  after  enfordmr  all  hia  rights,  _  ^PP" 
l^al  and  equitable,  in  respect  of  it ;  but  that  he  must  Besp. 
have  4Gs.  a  year  beyond  anything  that  may  be  primarily 
chained  on  the  land.  No  reason  has  been  she¥m  why 
such  an  artificial  construction  should  be  put  upon  the 
statute ;  and  it  seems  to  me  that  the  words  exclude  it. 
They  are  not  words  of  a  technical,  but  of  a  popular  de- 
scription, referring  to  a  matter  which  is  to  be  the  subject 
of  inquiry  by  the  sheriff  in  the  exercise  of  his  ministerial 
functions,  on  examination  of  the  choosers  or  voters.  The 
words  are,  that  "  the  knights  of  the  shires  to  be  chosen 
within  the  realm  of  England  to  come  to  the  parliaments 
of  our  lord  the  King  hereafter  to  be  holden,  shall  be 
chosen  in  every  county  of  the  realm  of  England,  by  peo- 
ple resident  and  dwelling  in  the  same  counties,  whereof 
every  one  of  them  shall  have  free  land  or  tenement  to 
the  value  of  4/Os,  by  the  year  at  the  least  above  all 
charges : "  and  "  every  sheriff  shall  have  power  to  exam- 
ine upon  the  Evangelists  every  such  chooser,  how  much 
he  may  expend  by  the  year.''  Words  less  technical  than 
these,  I  cannot  well  conceive.  If  I  have  land  of  the 
annual  value  of  5/.,  in  respect  of  which  I  am  subject  to 
a  charge  of  4/.  a  year,  my  interest  therein  is  not 
reduced  below  40«.,  if  I  have  a  remedy  over  against 
a  third  party,  to  the  extent  of  three  fourths  of  the 
charge.  I  cannot  see  any  sound  answer  to  that.  The 
statute  8  H.  6,  c.  7,  seems  to  me  to  have  been  accu- 
rately expoimded  by  my  Brother  Byles.  The  main  ail- 
ment urged  by  Mr.  Cowling  (which  has  no  immediate 
bearing  upon  the  real  question  before  the  court)  turns 
upon  the  statute  7  &  8  W.  3,  c.  25,  s.  7,  which  enacts 
"  that  no  person  or  persons  shall  be  allowed  to  have  any 
vote  in  elections  of  members  to  serve  in  parliament,  for 
or  by  reason  of  any  trust-estate  or  mortgage,  unless  such 
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trustee  or  mortgagee  shall  be  in  actual  possession  or  re- 
ceipt of  the  rents  and  profits  of  the  same  estate;  bat 
that  the  mortgagor  or  cestui  que  trust  in  possession  shall 
and  may  yote  for  the  same^  notwithstanding  such  mort- 
gage or  trust/'  The  whole  scope  of  the  argoment,  as 
£Eir  as  I  was  able  to  understand  it^  was  directed  to  shew 
that  there  is  no  analogy  between  this  case  and  the  case 
of  a  mortgage.  It  still  leaves  the  principal  point,  as  to 
the  construction  of  the  statute  8  H.  6,  c.  7,  untouched. 
The  statute  7  &  8  W.  8^  c.  25,  s.  7,  enacting  that  the 
mortgagor  shall  have  the  right  to  vote,  that,  says  Mr. 
Cowling,  is  equivalent  to  turning  the  equitable  into  a 
legal  interest ;  so  that  the  statute  is  in  effect  to  be  oon- 
strued  as  if  it  had  said,  that,  from  henceforth,  the  in- 
terest of  the  mortgagor  shall  be  treated  as  a  legal  inter- 
est, and  the  mortgagee's  right  to  his  interest,  which  it 
now  a  legal  right,  shall  be  considered  as  a  mere  equi- 
table right, — not  as  between  the  mortgagor  and  mort- 
gagee, but  for  election  purposes.  Having  got  the  woid 
"  equitable''  into  the  act  by  that  artificial  prooess,  the 
learned  counsel  insists  that  the  statute  is  to  be  construed 
with  reference  to  the  charge  thus  equitably  distributed 
over  the  whole  land.  I  think  that  mode  of  dealing  with 
the  act  of  parliament  is  altogether  inadmissible ;  fcnr,  yoa 
cannot  substitute  for  the  words  actually  used,  others  that 
are  capable  of  a  construction  of  which  the  words  used 
are  not  susceptible,  and  then  construe  the  statute  as  if 
the  legislature  had  used  the  words  so  substituted.  I 
cannot  see  that  that  argument  has  any  value,  when  dnfy 
dealt  with.  It  can  only  have  the  effect  of  diminishing 
the  weight  of  some  authorities  which  have  been  cited,  of 
which  Lee,  app.,  Hutchinson,  resp.,  is  one.  That  is  the 
case  upon  which  our  decision  on  this  occasion  must  in 
reality  turn.  It  bears  a  very  strong  analogy  to  the  sub- 
stance of  the  present  case.  The  thing  to  be  looked  at, 
upon  the  two  statutes  together,  is,  what  may  the  party 
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expend  out  of  the  land^ — what  charges  are  the  proper  1852. 
subject  of  reduction.  If  he  has  40*.  a  year  after  all  his  babeow 
liabilities  in  respect  of  the  land  are  satisfied,  he  is  entitled        App-» 

^  BUOKKASTEB, 

to  YOte.  Besp. 

Williams^  J.  I  am  of  the  same  opinion.  Having 
regard  to  the  principle  of  the  statute  8  H.  6^  c.  7, 1  think 
we  should  merely  look  at  the  amount  of  the  charge  which 
ultimately  will  be  cast  upon  the  terre-tenant.  Looking 
at  the  circumstances  of  the  particular  case^  it  appears, 
that,  after  all  his  rights  against  the  other  parties  have 
been  enforced,  the  amount  of  the  charge  to  be  borne  by 
the  claimant  will  not  diminish  his  interest  below  40*. 
per  annum*  I  therefore  think  the  decision  of  the  re- 
vising-barrister  was  wrong,  and  must  be  reyersed. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  charges 
mentioned  in  the  8  H.  6,  c.  7,  are  to  be  understood  to 
mean  such  as  reduce  the  annual  value,  so  as  not  to  leave 
the  party  40*.  per  annum  to  expend.  Mr.  Cowling  justly 
observes  that  the  statute  is  to  be  expounded  by  us  as  if 
we  were  Uvingin  the  age  in  which  itTas  passed;  and  that 
the  property  mainly  regarded  at  that  time  was  land. 
The  inference  I  draw  from  that,  is,  that  the  criterion  of  the 
party's  eligibility  to  enjoy  the  franchise,  was,  his  ability 
to  expend  40*.  a  year  out  of  the  land,  after  all  practical 
charges  thereon  were  satisfied.  The  case  of  Lee,  app., 
HiUchmson,  resp.,  is  the  precise  converse  of  this,  and  is 
in  harmony  with  the  principle  upon  which  that  of  Moore, 
app..  The  Overseers  of  Carisbrooke,  resp.,  was  decided. 

Decision  reversed. 
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City  of  Carlisle. 

THOiiAs  Fbddon,  Appellant;  John  Sawtsbs, 

Respondent. 
No9. 26. 

A  notice  of  ob-   J  OHN  SAWYEES,  whose  name  was  on  the  register  of 
jectiontoapar.  ^^^^^j^  fo,  ^^le  dtv  of  Carlisle  for  the  time  being,  ob- 

ty's  right  to  •'  ^' 

vote  in  the  jected  to  the  name  of  Thomas  Feddon  being  retained  on 

membenfor  the  list  of  freemen  entitled  to  vote  in  the  election  of 

tot^Sdthe '  members  for  the  city  of  Carlisle, 
objector  as  be-        The  name  of  Thomas  Feddon  was  on  the  list  published 

lut  of  freemen  hj  the  town-dcrk^  of  persons  entitled  to  vote.     Notices 

•^,     c«y  ^  Qf  objection  had  been  duly  served  on  the  town-derk^  and 

There  are  qu  Thomas  Feddon ;  but  the  notice  of  objection  which 

ships  in  C.,the  had  been  so  served  on  Thomas  Feddon  was  in  the  wcMfds 

wS^^y  and  figures  foUowing :— 

make  oat  and 

pabiish  lists  of       "  To  Mr.  Thomas  Feddon,  of  Comthwaite, 
tov^in le-         "^  hereby  give  you  notice  that  I  object  to  your  name 

■P^  ^^J^"  being  retained  on  the  list  of  persons  entitied  to  vote  in 

tiiere  is  also  a  the  election  of  members  for  the  dty  of  Carlisle.     Dated, 

and  published  the  22nd  day  of  August^  1862. 

ItwtlS'  i^^)  "  Jol^  Sawyers, 

is  intituled  "  Botchcrgate.  Carlisle, 

**TkeUetof  o       '  ^ 

fteemen  of  the  On  the  list  of  freemen  for  the  city  of  Cartide" 

eUjf  of  C^  enti- 

a^  ^^^  **L       It  was  proved,  and  the  revising-barrister  found,  that 

membenfor      there  are  several  townships  in  the  dty  of  Carlisle,  with 

Under^be      separate  overseers ;  and  that  the  overseers  of  the  different 

municipal  cor- 
poration acty 

6  &  6  W.  4,  c  76, 8. 5,  the  town-derk  also  makes  oat  and  keeps  (bat  does  not  paUiah)  a  Bit 
of  the  freemen  of  the  dty,  called  "The  freemen's  rolL" 

Held,  b^  Jervit,  C.  J.,  WiUiamt,  J.,  and  Talfowrd,  J.  (dissentiente  Mamle^  J.),  that  Um 
above  notice  of  objection  was  a  sofSdent  compliance  with  the  6  &  7  Vict,  c  18^  a.  17,  insi- 
much  as  any  person  reading  it  most  understand  that  the  objector  intended  to  state  tluit  Ui 
name  was  on  the  list  of  freemen  entitled  to  vote  in  the  election  ofmembere. 
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townships  make  out  and  publish  different  lists  of  persons        1852. 
entitled  to  vote  in  the  election  of  members  for  the  city,       fbddon 
in  respect  of  the  occupation  of  property  within  the  city.         ^PP'» 
The  revising-barrister  further  found  that  the  town-clerk         Besp. 
makes  out  and  publishes  in  each  year  a  list  of  freemen 
entitled  to  vote  in  the  election  of  members  for  the  city. 
He  found  that  the  heading  of  the  said  list  of  freemen  is 
in  manner  and  form  following : — ''  The  list  of  freemen 
o/the  city  of  Carlisle,  entitled  to  vote  in  the  election  of 
members /or  the  said  city." 

He  found  that  it  is  the  duty  of  the  town-clerk  to  keep 
printed  copies  of  the  said  list  for  sale,  and  that  he  is  in 
the  habit  of  selling  such  copies.  He  found  further  that 
there  is  kept  in  the  town-clerk's  office  another  list  of  the 
freemen  of  Carlisle,  which  is  the  list  or  roll  of  all  the 
freemen  of  the  city,  made  and  kept  in  pursuance  of  the 
municipal  corporation  act,  5  &  6  W.  4,  c.  76 ;  that  the 
proper  and  ordinary  name  of  such  list,  is, — "  The  free- 
men's roll ;"  that  such  list  is  not  published,  though  it 
maybe  inspected  at  the  town-clerk's  office ;  that  it  is  in 
no  way  connected  with  the  lists  made  of  persons  entitled 
to  Yote  in  the  elections  of  members  for  the  city ;  that 
there  is  but  one  list  of  the  freemen  of  the  city  relating 
to  the  election  of  members  for  the  city,  which  is  the  list 
made  and  published  annually  by  the  town-derk  as  above 
mentioned;  and  that  th^  name  of  John  Sawyers  was  in 
fact  upon  that  list  of  freemen. 

It  was  contended,  on  behalf  of  the  said  Thomas  Feddon, 
that  the  notice  of  objection  was  insufficient,  because  the 
objector  had  not  therein  described  himself  as  being  a 
voter  for  the  city,  and  had  not  shewn  upon  the  face  of 
the  notice  that  he  was  a  person  entitled  to  object  to  the 
name  of  the  said  Thomas  Feddon  being  retained  on  the 
list  of  voters,  and  had  not  shewn  that  he  was  a  person  to 
whose  objection  the  said  Thomas  Feddon  was  bound  by 
law  to  pay  attention. 
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1852.  It  waB  farther  contended  that  the  notice  was  insiiffi- 

FEDDoir,      cient,  becanse  the  objector  had  not  described  himself  as 

App.,         being  on  the  list  of  freemen  entitled  to  vote  for  the  dij, 

Besp.  '      but  only  as  being  on  the  list  of  freemen  for  the  city; 

that  the  notice  was  not  according  to  the  form  in  the 

schedule  to  the  6  &  7  Vict.  c.  18 ;  that  the  said  notice 

tended  to  mislead  the  said  Thomas  Feddon;  and  that 

the  said  John   Sawyers  had   not  duly  exercised  the 

power  conferred  upon  him  by  the  statute  6  &  7  Vict 

c.  18. 

It  was  contended  on  behalf  of  the  said  John  Sawyers, 
that  he  had  duly  exercised  the  power  oonfierred  upon 
him  by  law ;  that  the  notice  was  sufficiently  aocorate ; 
that  the  voter  could  not  be  misled;  and  that  there  was 
only  one  list  of  freemen,  viz.  the  list  of  freemen  entitied 
to  vote  in  the  election  of  members  for  the  city,  to  wbidi 
any  reasonable  person  would  refer,  on  receiving  sudi  a 
notice. 

The  revising-barnster  held  that  the  notice  was  sufr 
ciently  accurate,  and  that  the  said  John  Sawyers  had 
duly  exercised  the  power  conferred  upon  him  by  law :  and, 
the  said  Thomas  Feddon  being  unable  to  sustain  his 
right  to  be  on  the  list  of  voters  for  the  city  of  Carlisle 
he  struck  out  his  name  from  the  list. 

If  the  court  shoidd  be  of  opinion  that  the  abofve  notice 
of  objection  was  a  bad  noticQ,  the  names  of  Thomas 
Feddon,  and  of  twenty-eight  other  persons  whose  appeals 
depend  upon  this  decision,  were  to  be  restored  to  the 
said  list. 

S,  Temple,  for  the  appellant.  The  reviaing-barrisier 
was  wrong  in  holding  this  notice  of  objection  sufficient. 
The  party  objected  to  has  a  right  to  know  that  the  party 
objecting  is  entitled  to  object.  The  question  tarns  npon 
the  17th  section  of  the  6  &  7  Vict  c.  18,  which  enacts 
that  "  every  person  whose  name  shall  have  been  inserted 
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in  any  list  of  voters  for  any  city  or  borough^  may  object        1852. 
to  any  other  person  as  not  having  been  entitled  on  the  last       ^^^^^ 
day  of  July  next  preceding  to  have  his  name  inserted  in         ^PP» 
any  list  of  voters  for  the  same  city  or  borough ;  and  every         Resp. 
person  so  objecting  shall,  on  or  before  the  twenty-fifth 
of  August  in  that  year,  give  or  cause  to  be  given  a  notice, 
according  to  the  form  numbered  10  in  the  said  schedule 
B.,  or  to  the  like  eflTect,  to  the  overseers  who  shall  have 
made  out  the  list  in  which  the  name  of  the  person  so 
objected  to  shall  have  been  inserted ;  or,  if  the  person 
objected  to  shall  have  been  inserted  in  the  list  of  free- 
men of  any  city  or  borough,  except  the  city  of  London, 
then  to  the  town-clerk  of  such  city  or  borough ;  and 
every  person  so  objecting  shaU  also  give  or  cause  to  be 
left  at  the  place  of  abode  of  the  person  objected  to  as 
stated  in  the  said  list,  a  notice,  according  to  the  form 
numbered  11  in  the  said  schedule  B. ;  and  every  notice 
of  objection  shall  be  signed  by  the  person  .objecting/' 
In  both  the  forms  referred  to,  the  party  is  made  to  de- 
scribe himself  as  "  on  the  list  of  voters  for  the  parish  of 

"     The  objector  here,  to  bring  himself  within 

the  act,  should  have  described  himself  as  being  ^^  on  the 
list  of  fireemen  of  the  city  of  Carlisle,  entitled  to  vote  in 
the  election  of  members  for  the  said  city,''  and  not  as 
he  has  done,  which  was  calculated  to  mislead  the  party 
to  whom  the  notice  was  addressed,  seeing  that  there  is  a 
list  to  which  the  description  more  appropriately  applies, 
viz.  the  freemen's  roll,  which  is  kept  for  municipal  pur- 
poses. [Jervii,  C.  J.  The  101st  section  provides  "  that 
no  misnomer  or  inaccurate  description  of  any  person, 
place,  or  thing  named  or  described  in  any  schedule  to 
this  act  annexed,  or  in  any  list  or  register  of  voters,  or 
in  any  notice  required  by  this  act,  shall  in  anywise 
prevent  or  abridge  the  operation  of  this  act  with  respect 
to  such  person,  place,  or  thing,  provided  that  such  per- 
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1852.       ^^^  place,  or  thing  shall  be  so  denominated  in  sndi 

schedule,  list,  register,  or  notice,  as  to  be  commonly 

App.,  '  understood/'  Now,  would  not  any  person,  looking  at 
^ReroT^'  this  notice,  "  commonly  understand ''  that  the  objector 
meant  to  describe  himself  as  being  on  the  list  of  persons 
entitled  as  freemen  to  vote  in  the  election  of  membera 
for  the  city  of  Carlisle?]  The  101st  section  does  not 
obviate  the  objection.  The  objector  is  bound  in  the 
notice  to  shew  that  he  is  a  person  who  is  in  a  podtion 
to  object :  it  is  not  to  be  left  to  conjectnre.  Suppose 
the  objector's  name  was  John  Smith,  and  there  were  two 
of  that  name,  one  of  whom  only  was  on  the  list  of  per- 
sons entitled  as  freemen  to  vote,  the  other  being  on  the 
municipal  list  only, — would  a  notice  in  this  form,  signed 
John  Smith,  be  a  good  notice  ?  Clearly  not.  We  must 
look  at  general  principles.  [Jervis,  C.  J.  It  is  better 
to  look  at  each  notice,  to  see  if  it  is  calculated  to  mis- 
lead. This  is  very  like  the  case  of  Lambert^  app.,  lie 
Overseers  of  Si  .Thomas ,  New  Sarum,  resp.,  ant^,  p.  648.] 
.  It  may  be  that  some  who  are  on  the  freemen's  list,  are 
disqualified  from  being  on  the  list  of  freemen  entitled  to 
vote  for  members,  by  reason  of  their  having  received 
charity.  In  Eidsforthj  app.,  Farrer,  resp.,  ante,  Vd. 
IV,  p.  9,  1  Lutw.  Reg.  Cas.  517,  the  objector  was  de- 
scribed, in  a  notice  under  this  section,  as  "  R.  F.,  of  &c, 
on  the  list  of  voters  for  the  borough  of  L.''  It  appeared 
that  the  register  of  voters  for  the  borough  of  L.  consisted 
of  four  separate  lists,  viz.  one  of  10/.  householders  for 
each  of  three  townships  comprised  in  it,  and  one  of  the 
freemen  of  the  borough ;  and  that  the  objector's  name 
was  on  the  last-mentioned  Ust  only :  and  it  was  held, 
that  he  was  insufficiently  described  in  the  notice,  and 
that  the  inaccuracy  of  description  was  not  cured  by  the 
lOlst  section.  Wilde,  C.  J.,  there  says, — "  Here,  the 
notice  of  objection  states  the  name  and  place  of  abode 
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of  the  objector,  and  then  adds,  '  on  the  list  of  voters  for  1852. 
the  borough  of  Lancaster/  Now,  in  one  sense,  all  the  yvddon 
lists  constitute  the  list  for  the  borough,  and  the  notice,  ^PP-» 
therefore,  is  by  no  means  so  precise  as  the  statute  requires  Besp. 
it  to  be,  and  is  not  calcidated  to  afford  that  information 
to  the  party  objected  to  which  it  was  intended  shoidd 
be  supplied.  It  seems  to  me  that  the  notice  of  objection 
was  insufficient.  If  that  be  so,  the  question  arises,  whe- 
ther it  was  competent  for  the  revising-barrister  to  treat 
the  omission  as  an  inaccuracy,  and  to  hold  that  the 
notice  of  objection  was  valid,  because  the  '  list  of  voters  ^ 
mentioned  in  the  notice  was  such  as  was  'commonly 
understood '  to  mean  the  list  of  freemen  of  the  borough. 
There  is  nothing  in  the  statement  of  facts  to  shew  that, 
'  on  the  list  of  voters  for  the  borough '  was  commonly 
understood  to  mean  '  on  the  list  of  freemen  entitled  to 
vote  for  the  borough : '  and,  since  the  barrister  is  not 
impowered  to  dispense  with  the  requirements  of  the  act, 
I  think  he  was  not  at  liberty  to  amend  the  notice  in  this 
respect.  None  of  the  cases  which  have  been  cited  at  all 
break  in  upon  the  principle  on  which  I  ground  my  opi- 
nion, and  therefore  it  seems  to  me  that  the  decision  of 
the  revising-barrister  was  wrong.'*  [^Maule,  J.  It  is 
idle  to  talk  about  amending  a  document  whose  only  func- 
tion is,  to  bring  the  party  served  before  the  barrister.] 
It  may  be  conceded  that  that  case  is  in  some  respects 
distinguishable  from  the  present:  but,  at  all  events, 
it  is  an  authority  to  shew  that  the  party  objected  to 
has  a  right  to  know  that  the  party  objecting  has  the 
right  to  set  him  in  motion,  to  put  him  to  the  expense  of 
proving  his  qualification.  \Jervi8^  C.  J.  If  this  man 
had  said  ''  on  the  list  of  freemen  voters  for  the  city  of 
Carlisle,*'  that  would  have  done,  would  it  not  ?]  Possi- 
bly it  would.  The  notice,  as  framed,  is  not  in  the  form 
given  in  the  schedule ;  nor  is  it "  to  the  like  effect ;  '*  for. 
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1852.        if  it  be  a  material  ingredient  in  the  right  to  objocty  thai 

Yeddov       *^®  objector  shall  be  on  a  list  <rf  peracms  entitled  to  vote, 

App^         ll^Q  allegation  is  a  material  one.  and  the  omisBiiHi  of  it 

SAWTEBSy  *^  . 

Besp.         prevents  the  notice  firom  being  sach  a  (me  aa  the  statute 
requires. 

MelUyr,  for  the  respondent.  These  notices  httve  been 
held  to  be  insufficient  where  the  objector  has  omitted  to 
refer  to  the  particular  list  to  which  his  objection  i^pliei^ 
as  in  Wansetfy  app.,  Perkins ^  resp,  (QuAgley^t  caae)^  7  M, 
&  G.  127,  8  Scott,  N.  R.  951,  1  Lutw.  Beg.  C5as.  285; 
or  to  the  particular  list  in  which  his  name  appeare,  as  in 
TudbaU,  app..  The  Town-Clerk  of  Bristol^  reap.,  5  M.  & 
G.  575,  7  Scott  N.  R.  486,  1  Lutw.  Reg.  Cas.  7,  and 
Eidsforthy  app.,  Farrer,  resp.,  ante,  VoL  IV,  p.  9,  1 
Lutw.  Reg.  Cas.  517.  But  those  cases,  when  doaely 
examined,  will  be  foimd  to  support  the  validity  of  the 
present  notice.  It  is  a  compliance  in  terms  with  the  act; 
or,  if  not,  the  mistake  is  cured  by  the  101st  section.  Hie 
forms  given  do  not  require  the  party  to  adopt  the  entire 
particularity  of  the  heading  of  the  list.  The  party  ob> 
jected  to  here  must  have  known  that  it  was  not ''  the 
freemen's  roll "  that  was  referred  to.  He  could  not  pos- 
sibly have  been  misled.  [Maule,  J.  Does  the  objector 
allege  with  sufficient  distinctness  that  he  has  the  statute 
able  qualification  to  make  the  objection  ?]  It  is  submit- 
ted that  he  does.  [Maule,  J.  Suppose  the  party  fancied 
that  his  being  on  the  freemen's  roll  entitled  him  to  ob- 
Ject, — would  the  revising-barrister  visit  him  with  costs? 
The  substance  of  s.  17  is,  that  the  right  of  the  objector 
to  object  shall  be  apparent  on  the  face  of  the  notice; 
which  right  consists  in  his  being  on  a  list  of  voters. 
Now,  the  thing  which  confers  the  right  to  object  is  not 
described  at  all  here.]  The  inaccuracy  is  cured  by  the 
101st  section.     A  notice  which  altogether  omits  the  de- 
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soription  of  the  objector  cannot  be  sufficient ;  but  a  mere  1852. 
inaccuracy  of  description^  so  that  it  be  ''  commonly  under-  f^ddon 
stood,"  will  not  vitiate  the  notice.     In  eflFect  and  in  sub-      «  ^^^'* 

SAW  ZJKBBy 

stance  this  is  a  sufficient  compliance  with  the  statute ;         Besp. 
and  therefore  the  revising -barrister's  decision  should  be 
affirmed. 

Temple,  in  reply.  This  is  not  an  inaccuracy  of  de- 
scription such  as  the  101st  section  was  intended  to  cure. 
\WilliafM,  J.  Do  you  contend  that  this  notice  would 
not  have  been  understood  by  a  person  of  ordinary  in- 
telligence ?]  This  case  does  not  depend  upon  whether 
the  party  may  or  may  not  have  been  misled :  but  it  is 
submitted  that  the  appellant  was  entitled  to  see  that  the 
party  objecting  had  a  right  to  object,  before  he  was 
bound  to  take  any  step  in  defence  of  his  vote. 

Cur.  ado.  vuU. 

There  being  a  difference  of  opinion  amongst  the 
learned  judges,  they  now  proceeded  to  deliver  their 
judgments  seriatim. 

Jervis,  C.  J.  In  this  case,  the  court,  in  consequence 
of  a  want  of  unanimity,  took  further  time  for  deliberation. 
The  same  difference  of  opinion  still  existing,  we  will  pro- 
ceed to  state  our  several  views  of  the  question  which  has 
been  argued  before  us.  I  think  the  result  at  which  the 
revising-barrister  arrived  was  the  correct  one,  that  the 
notice  of  objection  was  sufficient,  and  consequently  that 
this  appeal  must  be  dismissed. 

The  question  arises  upon  the  sufficiency  of  the  notice 
of  objection  to  the  name  of  Thomas  Feddon  being 
retained  on  the  list  of  voters  for  the  city  of  Carlisle. 
By  the  17th  section  of  the  6  &  7  Vict.  c.  18,  no  per- 
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1852.        son  has  a  ri^t  to  object  to  anotilier  penoa  as  not 
FEDD03r,       being  entitled  to  hare  his  name  inaerted  in  any  list  of 
App^         Toters  unless  he  has  given  a  notice  in  the  fi>nn^  or  to 
the  eflfect.  set  oat  in  the  sdiedole  theie  jpefened  to* 
The  form  given  shews  to  a  certain  extent  what  it  is  that 
is  required  ondar  that  section ;  but  tliat  fimn  b  not  ap- 
plicable to  the  case  where  the  objector  has  the  right  of 
Toting  as  a  fireeman^  bat  where  his  right  consists  in  Iiii 
being  ahooseholder.  The  question,  therefore,  is,  what  if 
the  proper  constraction  of  the  section  itself.     The  lOM 
section,  I  think,  affords  some  light :  it  enacts  ''that  no 
misnomer  or  inaccoiate  description  of  any  person,  plaoe^ 
oar  thing  named  or  described  in  any  schedule  to  this  set 
annexed,  or  in  any  list  or  register  of  Yoters,  or  in  any 
notice  reqaired  by  this  act,  shall  in  any  wise  prevent  or 
abridge  the  operation  of  tins  act  with  respect  to  sodi 
person,  place,  or  thing,  proTided  that  soch  person,  place, 
or  thing  shall  be  so  denominated  in  such  schedule,  lift, 
register,  or  notice,  as  to  be  commonly  understood."   I 
think  the  fair  meaning  of  that  section  isi,  that,  in  deaEiig 
with  these  notices,  we  are  not  to  put  a  siere  t»ohni#>ail  snd 
critical  construction  upon  them,  but  to  look  at  them  si 
persons  of  plain  common  sense  would  read  them :  and,  if 
we  see  that  the  objector  in  his  notice  so  describes  him- 
self as  that  any  man  of  ordinary  intelligence  may  ondep 
stand  what  he  means,  the  notice  is  a  sufScient  compUanoe 
with  the  act.     It  appears  that,  in  the  city  of  CariiBk, 
there  are  two  classes  of  lists  to  whidi  it  is  necessary  for 
this  purpose  to  refer, — one,  a  list  of  the  freemen  of  tbc 
city  entitled  to  Tote  in  the  election  of  members^— tk 
other,  the  lists  of  householders  made  oat  by  the  oicracas 
of  the  several  to¥mship6,  in  whidi  case  it  is  T%§*rtttmmry  to 
state  in  which  parish  the  respectiYe  Toters  are  hooi^ 
holders.     But  the  same  necessity  which  applies  to  these 
last,  does  not  apply  to  the  list  of  fireemen,  which  is  male 
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out  by  the  town-clerk.  Regard  being  had  to  the  sub- 
ject-matter  of  this  notice^  which  applies  exclusiyely  to 
the  exercise  of  the  parliamentary  franchise^  I  think  any 
person  of  ordinary  intelligence  upon  looking  at  it  would 
see  that  the  objector  meant  to  describe  himself  as  upon 
the  list  of  fireemen  entitled  to  vote  in  the  election  of 
members  for  the  city  of  Carlisle.  Upon  that  short 
ground^ — ^taking  a  fair  and  liberal  view  of  the  matter^  I 
cannot  come  to  any  other  conclusion  than  that  this  notice 
is  so  framed  as  to  be  commonly  understood  to  impart  all 
the  information  which  the  17th  section  intended  it  should 
convey. 

I  quite  agree^  that^  if  we  were  to  look  at  the  in- 
strument critically  and  technically^  we  must  see  that*  it 
is  quite  consistent  with  the  objector's  name  being  on 
"the  freeman's  roll''  only,  for  the  purpose  of  exercising 
municipal  rights.  But,  when  we  consider  that  this  notice 
has  reference  only  to  the  right  to  the  exercise  of  the  par- 
liamentary  franchise,  I  think  we  cannot  fairly  understand 
it  in  any  other  sense  than  that  which  will  make  it  a  valid 
notice  for  that  purpose.  It  was  urged  by  Mr.  Temple 
that  this  construction  would  impose  upon  the  voter  the 
necessity  of  making  inquiry,  in  order  to  ascertain  whether 
or  not  he  was  bound  to  defend  his  vote.  That  objection 
was  pressed  in  Quigley^s  case,  but  the  court  attached  no 
importance  to  it,  and  said  that  it  was  not  unreasonable 
that  the  party  should  make  some  inquiry.  If  there  were 
any  ambiguity  here,  I  think  it  would  be  putting  the  voter 
to  no  very  unreasonable  amount  of  trouble,  to  hold  that 
he  should  have  looked  at  the  list  of  freemen  entitled  to 
vote  for  the  city,  to  see  if  the  objector's  name  was  there. 
At  the  same  time,  I  must  say  that  I  think  no  such  inquiry 
would  be  necessary  in  this  case ;  for,  I  think  no  person 
reading  this  in  the  fair  and  liberal  spirit  in  which  these 
notices  should  be  read,  could  reasonably  doubt  that  the 


1852. 


FlDDOV, 
App.» 

Sawyers, 
Besp. 


690 


1852. 


FSBDOV, 

B«Bp. 


MICHAELMAS  TRBM, 

objector  meant  to  describe  himself  as  being  on  that  list 
For  these  reasons^  I  think  the  notice  was  sufficient^  and 
that  tlie  appeal  against  the  decision  of  the  revising-bar- 
rister  should  be  disallowed. 


Maule,  J.  I  regret  that  I  am  unable  to  arriye  at  the 
conclusion  at  which  the  Lord  Chief  Justice  has  oome.  It 
appears  to  me  that  the  notice  of  objection  in  this  case  18  no/ 
sufficient.  The  17th  section  of  the  6  &  7  Vict.  c.  18,  con- 
fers the  power  of  objecting  to  a  yoter's  ri^t  to  be  upon 
the  register,  upon  persons  who  are  themadves  upon  the 
list  of  voters.  It  is  upon  such  persons^  and  such  <hi1j, 
that  is  conferred  the  right  of  putting  a  voter  upon  proof 
of  his  title  to  vote.  This  right  is  annexed,  by  force 
of  the  statute,  not  to  persons  to  whom  it  is  naturaUj 
incident,  but  to  persons  to  whom  the  legialatare  has 
thought  fit  to  give  it.  Such  persons  are  by  a.  17  re- 
quired to  giveanotice  in  the  form  or  to  the  effect  pointed 
out  in  the  schedule.  The  form  of  notice  given  in  the 
schedule,  after  the  name  and  place  of  abode  of  the  ob- 
jector, has  these  words, — '^  On  the  list  of  voters  for  the 

parish  of .'*     These  words  shew  that  the  form  is 

given  merely  by  way  of  example, — ^to  intimate  that  the 
party  is  to  point  out  that  he  is  on  some  list  of  voters 
for  the  city  or  borough,  and  to  point  out  on  what 
particular  list.  There  is  no  controversy  as  to  the  form 
being  applicable  strictly  to  householder  voters  only, 
and  not  to  freemen :  it  is  admitted, — and  in  this  I  be- 
lieve the  whole  court  are  agreed, — that  the  objector 
ought  to  declare  himself  to  be  upon  the  list  of  freemen 
voters  for  the  city.  The  notice  should  have  given  an 
intimation  that  the  objector  is  upon  the  list  of  freemen 
entiikled  as  such  to  vote  in  the  election  of  members  to 
serve  in  parliament.  What  the  party  does  say,  is,  that 
he  is  on  '^  the  list  of  freemen  for  the  city,''  not  in  terms 
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that  he  is  on  the  list  of  freemen  entitled  to  vote  for  the       1852. 

city.     The  question  is,  whether  the  notice  does  in  sub-       ykddov 

stance  and  effect  inform  the  person  to  whom  it  is  ad-      _  -^PP-* 

;       .    .  Sawtebs, 

dressed^  that  the  person  sending  it  is  upon  the  list  of        Basp. 
freemen  entitled  to  vote.    Taken  alone^  and  without  any 
context  or  occasion  to  shew  to  what  it  has  reference^*— 
which  I  conceive  to  be  the  proper  way  to  read  the  notice^ 
— ^it  does  not  comprehend  any  assertion  of  the  objector's 
being  on  the  list  of  persons  entitled  as  fireemen  to  vote 
in  the  election  of  members  for  the  city.     But  it  is  said^ 
that,  taking  into  consideration  the  surrounding  circum- 
stances, and  taking  into  consideration  the  rule  of  con- 
struction afforded  by  the  101st  section,  the  language 
here  used, — "  on  the  list  of  freemen  for  the  city  of  Car- 
lisle,'' does  contain  implicitly  an  assertion  that  the  ob- 
jector is  on  the  list  of  persons  entitled  to  vote  for  the 
dty,  in  respect  of  their  being  freemen  thereof.    That 
there  may  be  a  list  of  freemen  who  are  not  entitled  to 
vote,  is  not,  and  cannot  be,  denied.    The  only  question, 
then,  is,  are  the  grounds  suggested  for  putting  upon  the 
words  used  a  construction  which  does  not  properly  be- 
long to  them,  such  as  ought  to  be  allowed  to  prevail? 
The  revising-barrister  seems  to  have  relied  a  good  deal 
upon  certain  particular  facts  and  circumstances  relating 
to  the  city,  which  he  has  set  out, — ^that  there  are  certain 
lists  there  made  out  intituled  in  the  way  he  describes. 
But  I  do  not  think  those  circumstances  can  legitimately 
be  taken  into  consideration,  or,  if  they  could,  ought  not 
I  think  to  influence  the  decision  to  which  he  has  come. 
There  is  nothing  that  is  at  all  doubtfrd  or  ambiguous  in 
tiie  words  which  are  used :  they  import  a  clear,  plain,  and 
intelligible  assertion  that  the  party  is  on  the  list  of  free- 
men for  the  city.     Now,  I  do  not  think  that  those  plain 
and  unequivocal  words  can  be  construed  to  mean  the  list 
of  freemen  entitled  to  vote  in  the  election  of  members 
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1852.       for  the  dty,  by  reason  of  the  existence  of  the  extrinsic 

Y^jyQjf       &ct  that  there  does  exist  a  list  containing  some  of  the 

^pp->         fireemen  only.     If  that  rule  of  construction  be  canried 
Sawtbbb,  *^ 

Beq».  out,  it  would  in  all  cases  restrain  words,  howeyer  general, 
to  the  particularity  which  might  be  necessary  to  suit  the 
occasion.  It  seems  to  me  that  an  occasion  caimot  be 
called  in  aid  to  restrict  words  which  in  themselTes  ad- 
mit of  no  doubt  in  the  mind  of  a  person  ordinarily  Teraed 
in  the  English  language.  Beading  this  notice  in  a  plain 
common-sense  way,  no  one  could  say  that  this  person 
affects  to  describe  himself  as  being  on  a  list  of  voters  &r 
the  city. 

But  it  is  said  that  the  construction  contended  for  on 
the  part  of  the  respondent,  is  aided  by  the  101st  sec- 
tion which  provides  "  that  no  misnomer  at  inaccurate 
description  of  any  person,  place,  or  thing,  named,  or  de- 
scribed in  any  schedule  to  this  act  annexed,  or  in  any 
list  or  register  of  voters,  or  in  any  notice  required  by  this 
act,  shall  in  any  wise  prevent  or  abridge  the  operation  (rf 
this  act  with  respect  to  such  person,  place,  or  thing, 
provided  that  such  person,  place,  or  thing  shall  be  so 
denominated  in  such  schedule,  list,  register,  or  notice, 
as  to  be  commonly  understood ; "  and  that  we  must 
look  at  the  matter  as  a  man  of  plain  common  sense 
would  look  at  it,  and  not  technically  or  critically. 
Nobody  suggests  that  the  words  used  here  are  to  be 
looked  at  technically.  I  do  not  regard  them  as  words 
of  art;  but  I  take  them  at  large,  and  without  any 
rule  of  construction  save  such  as  any  man  of  plain 
common  sense  would  apply  to  them.  As  to  dealing 
with  them  critically,  that  I  think  we  are  bound  to  do. 
Dealing  with  words  critically,  means,  applying  one's 
mental  powers  to  them,  in  order  to  give  them  their 
proper  signification.  The  Lord  Chief  Justice  himself 
has  been   applying  very  acute  powers  of  criticism,  to 
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shew  that  the  construction  he  puts  upon  this  notice  is  1852. 
the  correct  one.  He  says^  in  effect,  that  there  is  a  cer-  fsdbon, 
tain  section  of  the  act  of  parliament  which  enables  him  sj^ttsbb 
to  give  the  words  used  by  the  objector  a  sense  which  Kegp. 
otherwise  he  could  not  give  to  them.  I  do  not  think 
that  section  enables  us  to  give  the  words  the  sense  he 
imputes  to  them.  I  apprehend  that  section  to  mean, 
that,  if  a  document  such  as  is  there  referred  to  contains 
a  substantial  statement  of  anjrthing  which  it  is  required 
to  contain,  the  circumstance  of  the  language  in  which  it 
is  expressed  not  being  perfectly  apt  and  accurate,  shall 
not  be  taken  advantage  of  to  defeat  the  intention  of  the 
party, — the  inaccuracy  may  be  got  over,  provided  the 
thing  may  be  commonly  understood.  Does  that  rule 
apply  to  the  present  case  ?  Certainly  not.  There  is  no 
ambiguity,  no  obscurity,  no  difficulty  in  the  language 
here  used.  The  objector  affirms  that  he  is  on  the  list  of 
freemen  for  the  city  of  Carlisle.  There  is  nothing  in- 
accurate in  that.  There  may  be,  and  in  fact  there  is, 
such  a  list.  The  party  may  have  some  purpose  in  view 
in  affirming  that.  But,  whatever  his  object  may  be,  that 
is  what  he  says. 

If  the  expression  had  been  used  upon  an  occasion 
when  it  would  suffice  to  state  that  the  party  was  6n  the 
list  of  freemen,  but  would  not  suffice  to  state  that  he  was 
on  the  list  of  freemen  entitled  to  vote  in  the  election 
of  members,  nobody  could  doubt  that  it  must  mean  the 
former  and  not  the  latter.  I  think  the  document  must 
not  be  construed  with  relation  to  the  occasion :  if  such 
is  to  be  the  rule  of  construction,  it  is  difficult  to  say  where 
it  would  stop.  This  is  a  notice  given  to  a  person  who  is 
on  the  list  of  voters.  Then,  it  seems,  people  are  to  be 
taken  to  know  that  persons  objecting  must  be  on  a  list 
of  freemen  entitled  to  vote ;  and  therefore,  when  a  party 
says  he  is  on  the  list  of  freemen,  he  is  to  be  taken  to 
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mean  that  he  is  on  the  list  of  persons  who,  heing  fteemeth, 
are  entitled  to  vote.  I  cannot  think  that  that  is  the 
proper  way  to  deal  with  the  notice.  The  statute  says 
that  the  person  who  has  the  right  to  object  shall  bdong 
to  aparticolar  class^  and  that  he  shall  affirm  in  his  notioe 
that  he  belongs  to  that  class.  It  is  fidse  mticism  to  say 
that  you  may  restrict  the  meaning  of  words  to  the  occa- 
sion. If  that  were  so,  I  do  not  see  why  the  notioe  should 
not  simply  say,  "  on  the  list.^'  If  the  lOlst  section  is  to 
be  prayed  in  aid,  it  would  be  enough,  I  suppose,  to  say, 
''  on  the  list  for  the  parish/'  <»* ''  of  the  parish/'  That 
would  be  altogether  evading  the  positive  exigenqr  of  the 
legislature,  adopted,  as  I  think,  for  very  good  reasons.  If 
words  be  used  on  an  occasion  when  they  cannot  haveany 
meaning  at  all  unless  they  are  restricted  to  the  occasion, 
then  it  may  be  lawful  and  proper  so  to  restrict  them.  But 
there  is  no  necessity  for  doing  so  here.  Suppose  this 
man  had  said,  '^  I  am  an  inhabitant  of  the  city  of  Car- 
lisle,'' could  it  be  contended  that  he  meant  anything 
more  or  anything  less?  To  say  that  you  axe  to  elect 
that  which  is  not  the  plain  natural  construction  of  the 
words  used,  for  the  purpose  of  making  a  document  ope- 
rate in  a  particular  way,  is  going  much  further  than  is 
warranted  by  any  just  rule  of  construction.  No  incon- 
venience or  inconsistency  can  arise  in  the  present  case 
fix)m  giving  to  the  words  used  their  plain,  natural,  com- 
mon-sense meaning.  So  construing  them,  they  affirm 
of  the  objector  that  he  is  on  the  list  of  freemen  lor  the 
city  of  Carlisle,  not  on  the  list  of  freemen  entitled  to  vote 
in  the  election  of  members  for  the  city ;  and  that  does 
not  make  that  affirmation  which  is  of  the  essence  of  the 
notice. 

For  these  reasons  I  think  the  notice  of  objection 
was  insufficient,  and  therefore  that  the  decision  of  the 
revising-barrister  was  wrong. 
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Williams^  J.     I  concur  with  my  Lord  Chief  Justice       .1852. 
in  thinking  that  the  revising-barrister  was  right  in  hold-       Fxddov, 
ing  this  notice  of  objection  to  be  sufficient.     Having      s*^^^ 
regard  to  the  subject-matter  of  the  notice^  and  to  the         l^^- 
occasion  of  giving  it^  nobody  could  understand  this  de- 
scription of  the  objector  otherwise  than  as  referring  to 
the  list  of  fireemen  of  the  city  entitled  to  vote  in  the 
dection  of  members  for  the  city.     It  is  a  misdescription 
or  inaccuracy  which  is  cured  by  s.  101. 

Talpoued,  J.  I  agree  with  my  Lord  and  my  Brother 
Williams  in  thinking  that  the  revising-barrister  was  right 
in  holding  this  notice  to  be  sufficient.  It  is  not  to  be 
assumed  that  the  objector  is  to  state  his  title.  The  17th 
section  of  the  6  &  7  Vict.  c.  18,  says  he  shall  have  the 
title,  and  shall  give  the  notice.  By  giving  the  notice,  he 
must  be  taken  to  affirm  the  fact  that  he  is  entitled  to 
give  notice.  The  notice  in  terms  requires  him  to  state 
the  particular  list  within  the  ambit  of  the  city  or  borough, 
in  which  his  name  is  to  be  found.  The  form  given  in 
the  schedule  is  not  strictly  applicable  to  the  present  case. 
If  the  objector  was  on  a  householders'  list,  he  must  de- 
scribe himself  as  on  the  list  for  the  particidar  parish. 
But,  being  on  the  list  applicable  to  freemen  voters,  he 
cannot  strictly  comply  with  the  form.  He  must,  how- 
ever, affirm  that  he  is  on  some  list  of  persons  entitled  to 
vote.  If  there  had  been  no  other  list  of  freemen  here 
than  the  list  published  by  the  town-clerk,  of  freemen  en- 
titled to  vote  in  the  election  of  members  for  the  city, 
there  could  have  been  no  doubt.  The  ambiguity  is  in- 
troduced by  the  statement  in  the  case  that  there  is  another 
list.  If  so,  the  case  is  similar  to  that  of  Lambert^  app.. 
The  Overseers  of  St.  Thomas,  New  Sarum,  resp.,  ante,  p. 
642.  The  other  list  is  found  not  to  be  commonly  called 
the  list  of  freemen,  but  "  the  freemen's  roll,"  or  "  bur- 
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gess-list/'  It  seems  to  me  that  the  words  here^  "  on  the 
list  of  freemen  for  the  city  of  Carlisle/'  must  be  com- 
monly understood  to  point  to  the  list  of  persons  entitled 
to  Yote  as  freemen  of  the  city ;  and  that^  in  construing 
the  notice^  we  may  fairly  take  into  consideration  the  ex- 
trinsic circumstances  which  may  assist  us  in  arriying  at 
the  true  meaning.  It  would  be  idle  for  the  party  on  such 
an  occasion  to  describe  himself  as  on  the  municipal  list 
only. 

Decision  affirmed^  without  costs. 


END  OF  THE  REGISTRATION  CASES. 
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ThX  JXTDOm  WHO  ITBUALLY  SAT  IN  BANCO  IN  THIS  TEBM,  WBBB» — 
JXBYIS,  C.  J.,  MaTTLB,  J.,  WnUAMS,  J.»  AND  TaLFOUBD,  J. 


T 


Abnell  (a)  V.  The  London  and  Noeth-Western  1852. 

Railway  Company. 

Nov.  15. 
HIS  was  an  action  of  debt  tried  at  the  sittings  in  By  a  local  pav- 

Middlesex  after  Michaelmas  Term,  1848,  when  a  verdict,  ^*  cxxxi.g.  * 

87,  the  oom- 
nuBfflonen  wcfb 
(a)  The   plaintiff  was    de-      missioners  for  executing   the  to  rate  all 

scribed  as  "  clerk  to  the  com-     powers  of  certain  acts  of  par-  "  houses,  shopi^ 

warehouses, 
coach-hoQses, 
stables,  cellars,  vaults,  buildings,  and  tenements:"  and  s.  40  provided  that  the  rates 
"upon  or  in  respect  of  any  chapel,  meeting-house,  hospital,  school,  or  other  pubHo  buUd- 
img,  or  any  totUl,  garden,  yard,  or  void  apctce  of  ground^  should  be  ascertained  aooordiiig 
to  the  number  of  square  yards  of  pavement  paved,  &c.,  under  the  act,  belonging  to  such 
chapel,  &c,  measuring  the  same  from  such  chapel,  &c.,  to  the  middle  of  the  street,  &o.,  on 
which  the  same  should  respectively  abut,  &c. ;  but  so,  nevertheless,  as  that  no  rate  or 
assessment  should  by  virtue  of  that  act  be  laid  upon,  or  collected  or  received  for  or  in 
respect  of,  jiny  wall,  garden,  yard,  or  void  tpaee  of  ground,  unless  the  space  should  ahut 
n^xm  or  front  some  street,  &c,  to  be  paved." 

The  26th  section  of  the  43  G.  3,  c.  cxxxiz,  which  was  substituted  fbr  the  87th  section 
of  the  former  act,  provided  that  the  rates  should  be  assessed  **  upon  all  and  every  person 
and  persons  who  diould  inhabit,  hold,  occupy,  &c.,  any  house,  &c,  building,  or  tenement, 
in  any  of  the  said  streets,  &c.,  according  to  the  yearly  rent  or  value  of  such  houses,"  &c 

And  by  the  80th  section  of  the  general  metropolitan  paving-act,  57  G.  8,  c  xzix,  the 
commissioners  are  to  assess  "  any  cathedral,  collegiate,  or  other  church  or  churches,  paro- 
chial or  other  chapels,  meeting-houses,  places  for  religious  worship,  hospitals,  public  schools, 
and  all  other  public  buildings,"  Ac,  at  a  given  rate  for  every  square  yai^  of  the  foot, 
carriage-way,  and  other  pavements  contained  in  one  half  of  the  entire  width  of  the  street, 
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by  consent,  was  found  for  the  plaintiff^  for  79/.  14a.  lOrf. 
debt,  and  1*.  damages,  subject  to  the  opinion  of  the 
court  on  the  following  case  : — 


liament  made  and  passed  in 
the  41st  year  of  the  reign  of 
His  late  Majesty  King  George 
the  Third,  c.  cxxxi,  intituled 
'An  act  for  forming,  paving, 
cleansing,  lighting,  watching, 
watering,  and  otherwise  im- 
proving and  keeping  in  repair 
the  streets,  squares,  and  other 
public  passages  and  places 
which  are  and  shall  be  made 
upon  certain  pieces  or  plots 
of  ground  in  the  parish  of  St. 
Pancras,  in  the  county  of  Mid- 
dlesex, belonging  to  the  Eight 
Hon.  Ann,  Dowager  Baroness 
Southampton,'  and  in  the  43rd 
year  of  the  reign  of  His  said 
late  Majesty  King  George  the 
Third,  c.  cxxxix,  intituled  '  An 


act  to  enlarge  the  powers  o( 
and  explain  and  amend,  an  aft 
made  in  the  4l8t  year  of  the 
reign  of  His  then  present  Ma- 
jesty, intituled,  &c.,  and  for 
including  therein  certain  other 
small  plots  of  ground  in  the 
said  parish  therein  described,' 
and  in  the  52nd  year  of  the 
reign  of  His  said  late  Majesty 
King  Greorge  the  Third,  clxxir, 
intituled  '  An  act  for  altering 
and  enlarging  the  powers  of 
two  acts  of  His  then  present 
Majesty,  for  paving,  repairing, 
cleansing,  lighting,  watering, 
and  watching  such  part  of  the 
parish  of  St.  Pancras,  in  the 
county  of  Middlesex,  as  lies 
on  the  west  side  of  Tottenham 


&c.,  as  shall  lay  before  or  at  the  sides  or  rear  of,  or  abut  upon  or  adjoin  to,  such  cathedra^ 
collegiate,  or  other  ehurcb  or  churches,  &c.,  or  before,  upon,  or  to  the  areas  or  groond  in 
front  of,  or  surroundiug,  or  belonging  to  the  same,  &c. ;  and  also  to  rate  and  aaseoB  "aU 
and  every  the  churchyards,  cemeteries,  or  other  burying  places,  detid  walls,  and  void  spaeet 
of  growndy  within  such  parochial  or  other  district,  and  which  are  not  charged  to  such  rate 
or  assessment  in  respect  of  any  messuage  or  other  building  whereunto  they  may  be  appoT' 
tenant,  at  a  rate  not  exceeding  \s.  for  every  square  yard  of  the  foot  and  carriage-way  and 
other  pavements  contained  in  one  half  of  the  entire  width  of  as  much  of  any  and  every 
such  street  or  public  place  as  shidl  or  may  lay  before  or  at  the  sides  or  rear  of,  or  abut  opoo 
or  adjoin  to,  such  churchyards,  cemeteries,  or  other  burying  places,  dead  watts,  and  voii 
spaces  qfgr€mnd,"  &c 

The  London  and  Birmingham  Railway  Company,  hy  one  of  their  acts  (5  &  6  W.  4^  c. 
Ivi,  s.  55),  were  required  to  build,  and  for  ever  thereafter  keep  in  repair,  a  bridge  over 
their  railway,  with  a  brick  wall  at  each  side  thereof,  at  a  spot  where  tiieir  railway  inters 
sected  a  public  street  or  road  which  was  paved  and  repaired  under  the  local  acta.  The 
land  upon  which  that  part  of  the  railway  was  constructed,  and  the  bridge  erected,  was 
conveyed  to  the  company  in  fee  by  the  former  owner,  with  a  reservation  of  "  the  un  and 
ei^oyment  of  the  bridge."  The  surface  of  the  bridge  was  paved  by  the  local  commisBianeri : — 

Held,  that  the  company  were  liable  to  be  assessed  under  the  above  acts;  for,  that» 
although  the  bridge  was  not  a  **  public  building,"  within  the  meaning  of  the  57  G.  8,  c  zxix, 
B.  30,  uie  company  were  rateable  in  respect  of  the  side  walls,  under  the  description  of  "  dead 
walls,"  or, — ^per  Jervis,  C.  J., — as  the  owners  and  occupiers  of  "  void  spaces  of  groimd* 
abutting  on  the  road. 

And,  semble,  per  Maule,  J.,  and  Talfourd,  J.,  that  the  fence-walls  came  within  the 
description  of  "  public  buildings"  in  the  57  G.  8,  c.  xxix,  s.  30,  being  erected  under  the  pro- 
visions of  an  act  of  parliament,  and  for  the  benefit  of  the  public. 
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The  plaintiff  is  the  clerk  to  the  commissioners  of  the        1852. 
Southampton  paving  trusty  who  are  appointed  under  the 
authority  of,  and  for  the  purpose  of  carrying  into  execu- 
tion,  the  several  paving  and  lighting  a^ts,  commonly 
called  the  Southampton  paving-acts,  St.  Pancras,  and      westebn 
the  MetropoUtan  paving-act,  and  who,   acting  under    Railway  Co. 
them,  sues  as  nominal  plaintiff  under  the  authority  of 
the  said  acts, — which  acts  were  to  be  referred  to  as  part 
of  the  case. 

m 

The  defendants  are  The  London  and  North-Western 
Railway  Company,  who  ar^  incorporated  by  the  9  &  10 
Vict.  c.  cciv.,  which,  together  with  the  former  acts  re- 
lating to  the  London  and  Birmingham  Railway  Com- 
pany, were  also  to  be  referred  to  as  part  of  the  case. 

The  action  was  brought  to  recover  the  amount  of  nine 
several  rates  made  by  the  commissioners.  The  first 
seven  of  these  rates  were  made  upon  the  London  and 
BirmiBgham  RaUway  Company,  who,  the  commissione™ 
alleged,  were,  at  the  time  of  the  making  of  those  rates, 
owners  of  the  property  in  respect  of  which  the  rates 
were  imposed.  Between  the  time  of  the  making  of  the 
seventh  and  the  time  of  making  the  eighth  rate,  the 
last-mentioned  company  was  amalgamated  by  act  of 
parliament  with  the  Grand  Junction  Railway  Company 
and  the  Manchester  and  Birmingham  Railway  Com- 
pany ;  and  the  three  were  dissolved,  and  incorporated 


Court  Road,'  and  in  the  65th 
year  of  the  reign  of  His  said 
late  Majesty,  King  George  the 
Third,  c.  xxv,  intituled  '  An  act 
for  amending  two  acts  of  His 
then  present  Majesty,  for  im- 
proving certain  plots  of  ground 
belonging  to  the  Right  Hon. 
Ann,  Dowager  Baroness  South- 
ampton, and  other  persons,  in 
the  parish  of  St.  Panoras,  in 


the  county  of  Middlesex,'  and 
in  the  4th  &  6th  years  of  the 
reign  of  Her  present  Majesty, 
Queen  Victoria,  c.  Ixv,  intituled 
'An  act  to  alter,  amend,  and 
enlarge  some  of  the  powers 
and  provisions  of  the  acts  for 
paving  and  otherwise  improv- 
ing certain  streets  in  the  parish 
of  St.  Pancras,  in  the  county  of 
Middlesex.' " 
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by  the  name  of  the  Loudon  and  North- Western  Bailway 
Company^  who  are  the  defendants  in  this  action.  By 
the  act  consolidating  the  companies  (9  &  10  Vict.  c.  odv). 


AXJXRLL 
V, 

Thb 

Loin>oN  AND   it  was  enacted  that  all  moneys  which^  before  the  passing 
Wembbn      o^  *^®  ^^>  ^^^  ^^®  ^^^  owing  by,  or  recoverable  from. 
Railway  Ck).    either  of  the  dissolved  companies,  should  be  paid  by  the 
company  thereby  incorporated, — s.  1. 

The  declaration  contained  nine  counts,  being  for  the 
nine  several  rates  for  which  the  plaintiff,  as  derk  to  the 
said  commissioners,  sued.  The  first  and  second  counts  re- 
spectively stated  that  the  company  were  indebted  to  the 
plaintiff  in  14/.  9s.  lid,  for  a  rate  made  by  the  commis- 
sioners under  the  authority  of  the  acts  of  parUamaait 
before  referred  to.  The  remaining  seven  stated  the 
amount  due  for  the  rate  respectively  at  7L  5«.  Eadi 
count  was  for  a  distinct  rate  imposed  upon  the  company, 
— the  first  two  for  the  period  of  a  year,  the  remaining 
seven  for  the  period  of  half  a  year. 

The  defendants  pleaded  never  indebted ;  upon  which 
issue  was  joined. 

The  rates  declared  on  extended  from  the  24th  of  June, 
1842,  to  the  Ist  of  January,  1848,  and  were  made  at 
the  rate  of  7d,  per  square  yard  upon  213  square  yards  of 
the  foot  and  carriage-way  pavement  contained  in  the 
whole  of  the  surface  of  the  Crescent  Place  Bridge,  and 
upon  284  square  yards  of  the  foot  and  carriage  pavement 
contained  in  the  whole  of  the  surface  of  the  Stanhope 
Place  Bridge,  hereinafter  mentioned. 

The  following  are  extracts  from  one  of  the  rates,  and 
which  were  to  be  taken  as  applicable  to  the  others : — 

"  The  London  and  Birmingham  Eailway  Company,  for  Cret- 
oent  Place  Bridge  (and  dead  walls). 


"  For  213  square  yards  of  the  pavement  of  the  foot 
and  carriage-ways,  at  3id.  per  square  yard,— to  be 
paid  by  the  London  and  Birmingham  Eailway  Com* 
pany      ....... 


CnrraDtBato. 
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"Ditto,  for  Stanhope   Place   Bridge  (and    dead    ^    »•    ^  1352 

alls). 


"  For  284  square  yards  of  the  pavement  of  the  foot  Abnell 

and  carriage-ways,  at  3 Jd.  per  square  yard, — ^to  be  »j«^j 

paid  by  the  London  and  Birmingham  Bailway  Com-  liONnoN  and 

pariy 4    2  10"         Nobth- 

Wbstebv 

The  words  "  and  dead  walls  "  were  not  inserted  in  the    ^^^^^^  Co. 
rates  until  the  1st  of  July,  1846. 

The  regulations  contained  in  the  general  acts  of  parlia- 
ment relating  to  the  making  of  the  rates,  were  duly  com- 
plied with.  The  buildings  in  respect  of  which  the  rates 
the  subject  of  this  action  are  imposed,  are,  two  bridges, 
which  are  not  charged  to  the  rates  in  respect  of  any 
messuage,  house,  or  other  building  to  which  they  may 
be  appurtenant,  called  respectively  Crescent  Place  Bridge 
and  Stanhope  Place  Bridge,  which  were  built  by  the 
railway  company,  extending  over  and  across  the  line  of 
their  railway,  in  pursuance  of  the  55th  section  of  the 
5  &  6  W.  4,  c.  Ivi,  which  enacts  ''that  the  said  company 
shall,  at  their  like  costs,  within  the  period  last  aforesaid 
(two  years,  s.  54),  make,  and  for  ever  thereafter  keep  in 
'  repair,'  a  brick  bridge  of  30  feet  wide  over  the  line  of  the 
intended  railway,  in  Crescent  Place,  with  proper  slopes, 
with  a  brick  wall,  coped  with  stone,  at  each  end  thereof 
at  the  height  of  six  feet ;  and  also,  at  their  like  costs  and 
charges,  within  the  time  last  aforesaid,  erect,  and  for 
ever  thereafter  keep  in  repair,  a  substantial  brick  wall  of 
the  height  of  six  feet,  connecting  each  side  of  the  said 
bridge  with  the  crown  land ;  and  also,  at  their  like  costs 
and  charges,  within  the  time  last  aforesaid,  make,  and  for 
ever  thereafter  keep  in  repair,  a  covered  line  or  tunnel, 
with  proper  slopes  to  and  over  the  same,  fix)m  the  south- 
west comer  of  Stanhope  Place,  continidng  over  the  rail- 
way across  Stanhope  Street,  in  a  north-westerly  direc- 
tion 240  feet,  leaving  the  line  of  Stanhope  Street  unin- 
terrupted, with  an  easy  access  to  Stanhope  Place,  each 
side  of  such  bridge  to  be  defended  with  a  brick  wall 
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1852. 


Abnell 

V. 

Thb 


coped  with  Btone^  of  the   height  of  six  feet  at  the 
least/' 

The  Crescent  Place  Bridge  was  accordingly  erected  in 

London  avd    pursuance  of  the  above  section ;   but,   instead  of  the 
w^Trair      tunnel  therein  mentioned,  the  Stanhope  Place  £ridge 

Railway  Co.  ^^jjg  other  bridge  in  question)  was  erected  by  the  com- 
pany. The  directions  of  the  act  were  in  all  other  respects 
complied  with.  The  bridges  are  locally  within  the  juris- 
diction of  the  paving  commissioners. 

The  ground  under  the  two  bridges  in  question,  at  the 
time  of  the  making  of  these  rates,  formed,  and  still  forms, 
part  of  the  main  line  of  the  defendants'  railway,  commu- 
nicating with  the  Euston  Station ;  and  such  ground 
over  which  the  bridges  are  constructed,  was  purchased, 
with  the  ground,  by  the  London  and  Birmingham  Bail- 
way  Company,  from  Lord  Southampton  and  others,  and 
was  conveyed  to  them  by  deed  of  the  4th  of  January, 
1839,  in  fee.  The  use  and  enjoyment  of  the  said  two 
bridges  was  reserved  out  of  the  said  conveyance,  (a)     [A 


(a)  The  reservation  was  as 
follows : — "  Except  and  always 
reserved  out  of  the  conveyance 
hereby  made  the  free  and  un- 
intermpted  use  and  enjoyment, 
for  garden  or  nursery  ground, 
or  public  or  private  roads  or 
ways,  or  any  other  purpose  not 
prohibited  by  either  of  the  said 
acts  of  parliament  (the  London 
and  Birmingham  Eailway  Com- 
pany's Acts,  3  &  4W.4,  c.  xxxvi, 
and  6  &  6  W.  4,  c.  Ivi),  of  all 
the  ground  above  the  tunnel  or 
covered  way  forming  part  of 
the  said  railway,  as  shewn  on 
the  plan  annexed,  and  therein 
marked  with  the  letter  A.,  and 
of  all  the  ground  above  the 
tunnel  or  covered  way  form- 
ing part  of  the   said  railway. 


as  shewn  on  the  said  plan,  and 
thereon  marked  with  the  letter 
B. ;  the  said  company  and  their 
successors,  and  their  agents  and 
workmen,  being  at  all  times  at 
liberty  to  enter  on  the  same 
excepted  premises  for  the  pur- 
pose of  doing  or  executing  any 
repairs  that  may  be  neoessaiy 
to  the  said  tunnels  or  covered 
ways  respectively,  and  doing 
no  unnecessary  damage  there- 
by, and  always  well  and  effec- 
tually making  good  all  damage 
occasioned  thereby;  and  also 
except  and  always  reserved  out 
of  the  said  conveyance  hereby 
made,  the  use  and  enjoyment 
of  the  bridges  shewn  on  the 
said  plan.'* 
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copy  of  the  conveyance  from  Lord  Southampton  to  the        1852. 
company,  accompWed,  and  wa«  to  be  referred  to  as  part  -.^^^^ 
of,  the  case.1  ». 

.  .        .  Thb 

Both  the  bridges  form  part  of  the  public  highway,    Loitdov  and 

being  regular  thoroughfares  for  carts,  carriages,  and  foot-  v^stemt 
passengers,  connecting  several  public  streets  and  roads  Railway  Co. 
on  each  side  of  the  railway  in  the  locality  in  which  they 
are  situate,  and  carry  and  continue  the  same  public  high- 
ways across  the  said  railway  of  the  defendants ;  and  the 
same  bridges  are  not  used  in  any  way  or  for  any  purpose 
except  as  such  parts  of  the  public  highway ;  and  the 
same  bridges^ave  ever  since  their  erection  been  paved, 
cleansed,  lighted,  and  watered  by  the  said  commis- 
sioners, in  like  manner  as  the  other  public  streets  and 
places  within  the  jurisdiction  of  the  said  commis- 
sioners. The  watching  is  under  the  authority  of  the 
commissioners  of  police. 

By  the  43  G.  3,  c.  cxxxix,  s.  26  (one  of  the  local  acts  43  G.  3, 
imder  which  the  commissioners  are  appointed),  it  is  pro- 
vided, that,  for  the  purposes  of  the  act,  the  commis- 
sioners may  make,  lay,  and  assess  rates  "  upon  all  and 
every  person  and  persons  who  shall  inhabit,  hold,  use, 
occupy,  possess,  or  enjoy,  any  house,  shop,  warehouse, 
coach-house,  stable,  cellar,  vault,  building,  or  tenement 
in  any  of  the  said  streets,  squares,  and  other  public  pas- 
sages and  places.^' 

JDhis  section  was  substituted  for  the  37th  section  of  4i  G.  3, 
the  41  G.  3,  c.  cxxxi,  which  had  impowered  the  com- 
missioners to  lay  a  rate  upon  all  houses,  shops,  ware- 
houses, coach-houses,  stables,  cellars,  vaults,  buildings, 
and  tenements,  in  any  of  the  said  streets,  squares,  and 
public  passages  and  places. 

By  the  40th  section  of  the  last-mentioned  act,  it  was  Section  40. 
provided    as    follows  : — '^  Provided   always,   and   be  it 
further   enacted,  that  the   rates  or  assessments  to  be 
made  and  laid  by  virtue  of  this  act  upon  or  in  respect 
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1852.        of  any  chapel,  meeting-house,  hospital^  school^  or  other 
Abnkij!       public  building,  or  any  wall,  garden,  or  void  space  of 
J^-  ground,  shall  be  ascertained  according  to  the  number  cf 

LoiTDox  AND  square  yards  of  pavement  paved  or  repaired,  deansed, 
Westebn  lighted,  watched,  or  watered  under  or  by  virtue  of  this 
Railway  Co.  j^^^^  belonging  to  such  chapel,  meeting-house,  hospital, 
school,  or  other  public  building,  wall,  garden,  yard,  or 
void  space  of  ground,  measuring  the  same  from  such 
chapel,  meeting-house,  hospital,  school,  building,  watt^ 
garden,  yard,  or  void  space  of  ground,  to  the  middle  d 
the  street,  square,  or  place  on  which  the  same  shall 
respectively  abut ;  and  the  same  shall  neicer  exceed  in 
any  one  year  the  sum  of  6d.  for  every  such  square  yard: 
and  such  rates  or  assessments  to  be  made  and  laid  upon 
such  chapel,  meeting-house,  hospital,  schodl,  or  other 
public  biulding,  wall,  garden,  yard,  or  void  space  of 
ground,  shall  be  paid  by  the  chapel-wardens,  trustees,  or 
owners  or  proprietors  thereof  respectivdy ;  but  so,  ne- 
vertheless, as  that  no  rate  or  assessment  shall  by  virtue 
of  this  act  be  laid  upon  or  collected  or  received  for  or  in 
respect  of  any  wall,  garden,  yard,  or  void  space  of 
ground,  unless  the  same  shall  abut  upon  or  front  some 
street,  lane,  or  place  to  be  paved,  cleansed,  or  lighted  as 
aforesaid,'^  This  last  section  is  not  repealed  by  the 
43  G.  3,  c.  cxxxix. 
57  G  3,  By  the  57  G.  3,  c.  xxix,  s.  30,  it  is  enacted  "That  it 

'  may  be  lawful  to  and  for  the  commissioners,  trustees.,  «r 

other  persons  having  the  control  of  the  pavements  of 
the  streets  or  public  places  in  any  parochial  or  other 
district  within  the  jurisdiction  of  this  act,  to  include  in 
any  rate  or  assessment  for  or  towards  the  costs  and 
charges  of  paving  or  repairing  the  pavement  of  and 
within  such  parochial  or  other  district,  either  jointly  or 
separately  with  any  other  objects  or  purposes  to  be  here- 
after made  by  virtue  of  the  respective  local  act  or  acts 
relating  to  the  pavements  of  such  parochial  or  other 
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district^  or  to  such  pavements  and  other  objects^  or  by  1852. 
virtue  of  this  act,  and  from  time  to  time  rate  and  assess  asxhsll 
thereby  any  cathedral,  collegiate,  or  other  church  or  J^ 
churches,  parochial  and  other  chapels,  meeting-houses,  Lokdov  Aim 
places  for  religious  worship,  hospitals,  public  schools,  WssTSBir 
and  all  other  public  buildings  within  each  of  such  B-AawAxCa 
parochial  or  other  districts,  which  now  is,  or  here- 
after may  be  built,  and  all  other  place  or  places  which 
by  any  local  act  or  acts  of  parliament  relating  to  any 
particular  parochial  or  other  district  may  be,  or  are, 
or  is,  liable  to  be  rated  or  assessed  for  those  purposes,  or 
any  of  them,  at  a  rate  not  exceeding  in  any  one  year 
the  sum  of  1*.  for  every  square  yard  of  the  foot,  car- 
riage-way, and  other  pavements  contained  in  one-half  of 
the  entire  width  of  as  much  of  any  and  every  street  or 
public  place  as  shall  or  may  lay  before  or  at  the  sides  or 
rear  of,  or  abut  upon,  or  adjoin  to,  such  cathedral,  colle- 
giate, or  other  church  or  churches,  parochial  and  other 
chapel,  meeting-houses,  places  for  reUgious  worship, 
hospitals,  public  schools,  and  other  public  buildings  or 
place  or  places  respectively,  or  before,  upon,  or  to  the 
areas  or  ground  in  front  of,  or  surrounding,  or  belongmg 
to  the  same,  or  any  part  or  parts  thereof,  or  the  entrance 
to  the  same :  and  also  to  rate  and  assess  thereby  all  and 
every  the  churchyards,  cemeteries,  or  other  burying 
places,  dead  walls,  and  void  spaces  of  ground,  within 
such  parochial  or  other  district,  and  which  are  not 
charged  to  such  rate  or  assessment  in  respect  of  any 
messuage  or  other  building  whereunto  they  may  be  ap- 
purtenant, at  a  rate  not  exceeding  in  any  one  year  the 
mim  of  1*.  for  every  square  yard  of  the  foot  and  carriage- 
way  and  other  pavements  contained  in  one  half  of  the 
entire  width  of  as  much  of  every  and  any  such  street  or 
public  place  as  shall  or  may  lay  before  or  at  the  sides  or 
rear  of,  or  abut  upon,  or  adjoin  to,  such  qhurchyard  and 
cemeteries,  or  other  burying  places,  dead  walls,  and  void 
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1852.        spaces  of  ground,  or  any  part  or  parts  thereof;  and  that 

Aram       every  of  the  said  rates  or  assessments  so  made  from  time 

J-  to  time  shall  be  paid  for  such  cathedral,  ooll^iate,  or 

London  and    other  churches,  parochial  and  other  chapels,  meeting- 
WssTBBN     '  houses,  places  for  religious  worship,  hospitals,  public 

Railway  Co.    schools,  and  other  public  buildings,  churchyards,  ceme- 
tery, or  other  burying  places,  dead  walls,  and  void  spaces 
of  ground,  by  the  persons  following,  that  is  to  say, — the 
rates  or  assessments  of  and  for  any  cathedral  or  colle- 
giate church  by  the  dean  and  chapter  thereof,  and  of  and 
for  any  other  churches  or  parochial  chapels,  and  church- 
yards and  parochial  cemeteries,  by  the  churchwardens 
or  chapelwardens  thereof  respectively  for  the  time  being, 
and  the  rates  or  assessments  of  or  for  any  hospitals,  by 
the  stewards  or  housekeepers  of  such  hospitals  for  the 
time  being,  and  the  rates  or  assessments  of  or  for  any 
public  schools,  by  the  masters  or  mistresses  of  such 
public  schools  for  the  time  being,  and  the  rates  or  assess- 
ments of  and  for  any  sessions  houses,  or  gaols,  or  courts 
of  justice,  by  the  clerk  or  clerks  of  the  peace  for  the 
city,  borough,  or  county  for  the  time  being,  and  the 
rates  or  assessments  of  and  for  any  oihest  public  bmld- 
ings,  by  the  housekeeper  or  other  keepers,  or  other  per- 
son or  persons  having  the   care  of  such  other  pubhc 
buildings  as  aforesaid  for  the  time  being ;  and  that  such 
rates  or  assessments  of  and  for  any  other  cemeteries  or 
burial  places,  not  being  parochial,  shall  be  paid  by  the 
owners  or  proprietors  thereof  respectively,  or  by  the 
persons  who  for  the  time  being  should  receive  the  money 
which  shall  be  paid  for  the  interment  of  the   dead 
therein ;  and  such  rates  or  assessments  of  and  for  any 
other  chapels  or  meeting-houses  and  places  for  religions 
worship,  not  being  parochial,  shall  be  paid  by  the  owner 
or  owners,  proprietor  or  proprietors,  occupier  or  occupi- 
ers thereof  respectively,  or  any  person  or  persons  who 
shall  receive  or  collect  any  money  for  the  seats  or  pews 
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therein^  or  any  other  money  arising  therefrom ;  and  such  1852. 
rates  or  assessments  of  and  for  such  dead  walls,  or  void  ajotkll 
spaces  of  ground  shall  be  paid  by  the  owner  or  owners,  ,^ 

proprietor  or  proprietors,  occupier,  or  occupiers  thereof  Londoit  and 
respectively,  or  the  person  or  persons  claiming  to  be  the  Wbstxbk 
owner  or  owners,  proprietor  or  proprietors  of  any  void  ^^^^^^^  ^' 
spaces  of  ground,  when  there  shall  be  no  actual  occupier 
or  occupiers  thereof  respectively,  as  the  commissioners 
or  trustees,  or  other  persons  having  the  control  of  the 
pavements  in  any  such  parochial  or  other  district  shall 
firom  time  to  time  direct ;  and  that  all  and  every  such 
persons  respectively  shall  be  charged  with,  and  shall  pay^ 
such  sum  of  money  as  shall  from  time  to  time  be  rated, 
assessed,  or  imposed  on  or  in  respect  of  or  for  the  said 
premises  respectively :  and  the  rates  or  assessments  for 
any  other  place  or  places  which  by  any  such  local  act 
or  acts  as  aforesaid  may  be,  or  is,  or  are,  liable  to  be 
rated  and  assessed,  shall  be  paid  by  such  person  or 
persons,  officer  or  officers,  as  by  the  same  local  act  or 
acts  are  directed  to  pay  the  rates  thereby  authorised  to 
be  made  and  assessed;  and  that  the  same  rates  and 
assessments  may  be  recovered  from  all  and  every  such 
persons  respectively,  and  be  applied,  in  such  manner  as 
other  rates  and  assessments  made  for  and  towards  the 
expenses  of  paving  and  repairing  the  pavements,  either 
separately  or  jointly  with  any  other  objects  and  purposes, 
are  directed  to  be  recovered  and  applied  by  any  local  act 
or  acts  relating  to  the  pavements,  and  other  objects  and 
purposes  of  such  parochial  or  other  district,  or  in  and  by 
this  act/' 

By  the  55  G.  3,  c.  xxv,  s.  3,— one  of  the  local  acts, —  65  G.  8,  c.  dt, 
it  is  provided,  that,  if  the  said  commissioners,  upon  view 
of  any  street,  square,  or  other  public  passage  or  place 
within  the  limits  of  the  act,  which  should  be  biiilt  upon 
or  in  building,  should  be  of  opinion  that  the  foot  and 
carriage  ways  of  the  same,  or  any  part  or  parts  thereof. 
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1852.       were  fit  and  proper  to  be  lerelled  or  filled  in  and  payed, 
^y^jjjjj^       they  should  and  might  order  their  surveyors  "  to  give 
^-  notice  to  the  owner  or  owners,  proprietor  or  proprietorBy 

London  Ain>  lessee  or  lessees  of  any  such  land^  ground,  house,  shop^ 
W^T^  and  warehouse^  coach-house,  stable,  cellar,  vault,  tene- 
Railway  Co.  ment,  or  hereditaments,  situate  in  any  such  street,  squaze, 
or  other  passage  or  place,  or  leave  the  same  at  Mb,  her, 
or  their  last  usual  place  of  abode,  or  with  his,  her,  or 
their  known  servant  or  servants;  which  notice  shall 
require  such  owner  or  owners ;  proprietor  or  proprieton^ 
lessee  or  lessees^  to  meet  the  said  commissioners  at  the 
time  and  place  to  be  therein  mentioned,  to  oompoond 
for  levelling  and  filling  in  such  foot  and  carriage  ways, 
and  paving  thereof,  at  any  sum  not  exceeding  U.  for 
every  cubical  yard  of  such  ground  so  to  be  levelled  and 
filled  in,  nor  8«.  for  every  square  yard  of  such  pavement, 
whether  carriage  way  or  footway;  and,  if  such  owner  or 
owners,  proprietor  or  proprietors,  lessee  or  lessees,  shaD 
not  attend,  or  shall  not  compound  or  agree  with  the  said 
commissioners  as  aforesaid,  it  shall  and  may  be  lawfbl 
for  the  respective  inhabitant  or  inhabitants,  occupier  or 
occupiers,  of  the  said  premises,  to  compound  and  agree 
with  the  said  commissioners  for  such  levelling,  filling  in, 
and  paving,  and  to  pay  to  the  said  commissioners  the 
composition  moneys  that  shall  be  so  agreed  on,  which 
composition  moneys  every  such  inhabitant  or  occupier 
shall  and  may,  and  is  hereby  authorised  to  deduct  and 
retain  out  of  his  or  her  rent ;  and  the  said  owner  or 
owners,  proprietor  or  proprietors,  lessee  or  lessees  of 
such  premises,  is  and  are  hereby  required  to  aUow  sadb 
deduction:  Provided  always,  that  nothing  in  this  act 
contained  shall  be  construed,  deemed,  or  taken  to  im- 
peach, alter,  or  make  void  any  agreement  made  or  to  be 
made  between  landlord  and  tenant,  or  any  demise  or 
lease,  or  agreement  for  the  same ;  and,  in  case  the  said 
owner  or  owners,  proprietor  or  proprietors,  lessee  or 
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lessees^  or  the  said  inhabitant  or  inhabitants^  occupier        1852. 
or  occupiers,  shall  not  compound  or  agree  with  the  said       asksll 
oommiasione™  as  aforesaid,  then  it  shaU  and  may  be         ^-^ 
lawful  to  and  for  the  said  commissioners  to  order  the    Loin>oir  and 
said  foot  and  carriage  ways  to  be  levelled  and  filled  in,      w^txbn 
and  to  be  paved,  as  soon  as  conveniently  may  be ;  and    Railway  CJo. 
all  the  charges  and  expenses  attending  such  levelling, 
filling  in,  and  paving,  shall  be  paid  by  the  respective 
owner  or  owners,  proprietor  or  proprietors,  lessee  or 
lessees,  and  shall  be  recovered  and  levied  by  distress  and 
sale  of  their  goods  and  chattels,  in  the  same  manner  as 
the  rates  or  assessments  to  be  laid  by  virtue  of  the  said 
recited  acts,  or  either  of  them,  are  or  is  therein  made 
recoverable/' 

The  commissioners  of  the  Southampton  paving-trust, 
proceeding  under  the  last-mentioned  section  of  the  55 
G.  8,  c.  XXV,  appointed  a  committee  to  view  and  inspect 
the  said  two  bridges  in  Crescent  Place  and  Stanhope 
Place,  who,  on  the  1st  of  October,  1841,  proceeded  to 
the  same,  and  were  of  opinion  that  the  foot  and  carriage 
ways  upon  the  bridges  ought  to  be  paved,  and  directed 
the  following  notices  required  by  the  act  to  be  served 
upon  The  London  and  Birmingham  Railway  Campany : — 

''  No.  1586. 

"  To  J.  Creed,  Esq.,  London  and  Birmingham  Bail- 
way  Company, 

"  I  do  hereby  give  you  notice  and  require  you  to  meet 
the  said  commissioners,  in  the  board  room,  Edward 
Street,  Hampstead  Boad,  in  the  said  parish,  on  Wednes- 
day, the  18th  of  October,  1841,  at  7  o'clock  in  the 
evening  precisely,  to  compound  and  agree  for  the  level- 
ling and  filling  in  and  paving  the  foot  and  carriage  way 
belonging  to  your  premises  in  Crescent  Place,  as  the 
lessee  or  owner,  being  the  roadway  upon  the  bridge  in 
the  said  place,  according  to  the  directions  of  the  said  act 
of  the  55th  year  of  the  said  reign.    And  take  further 
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1852.        notice^  that^  by  the  said  last-mentioned  act,  it  is  il^1|fcrwl, 

A^m       ^  *^®  ^^*^^  ^^  y^^^  ^^*  attending  or  oompoonding  and 
J^         agreeing  as  above  required,  that  it  shall  be  lawful  finr  the 
Loinxnr  aitd    inhabitant  or  occupier  of  the  said  premises  to  compound 
WsBTKBir      ^^^  agree  with  the  said  commissioners  for  such  lerdling 
Railway  Co.    ^nd  filling  in  and  paving;  which  composition-moneyB 
such  inhabitant  or  occupier  is  thereby  authorised  to 
deduct  and  retain  out  of  his  or  her  rent,  and  yon,  as  the 
owner  of  the  premises,  are  required  to  allow  such  deduo 
tion,  provided  there  be  not  any  agreement  between  you 
and  the  tenant  to  the  contrary.    And  I  have  further  to 
inform  you,  that,  in  case  of  your  not  attending,  or  com- 
pounding and  agreeing,  as  above  required,  or  of  your 
tenant  not  doing  it,  as  the  said  last-mentioned  act 
impowers,  you  will  be  liable  and  required  to  pay  the 
whole  charges  and  expenses  attending  such  levelling, 
filling  in,  and  paving,  agreeably  to  the  directions  of  that 
act.    Dated  this  6th  of  October,  1841. 

''  J.  W.  Wilkins,  Surveyor. 

'^  The  following  is  your  account  of  the  composition 
that  will  be  required  by  the  commissioners : — 

"  85  yds.  3  ft.  superficial  Yorkshiro  footway  paying  at  60. 6d.  23  9    4 

**  21    „    3  „  do.  granite  channel            .        .        at  Ss.     .  8  10    8 

*^  92    „    4  „  do.  macadamized  .        .        .        .    at  48.     .  18  9  10 

''  42    „    2  „  run  granite  kerb        .                 .        at  58.     .  10  18    4 

£61   3  ar 

The  other  notice.  No.  1585,  was  similar  in  form  to 
the  above,  and  relating  to  the  bridge  in  Stanhope  Place. 
The  amount  of  composition  demanded  in  this  case  was 
76/.  8«.  lOrf. 

Mr.  George  Donaldson,  acting  on  behalf  of  the  rail- 
way company,  accordingly  attended  the  meeting  of  the 
commissioners  at  their  board-room  on  the  13th  of 
October,  1841,  in  obedience  to  the  above  summonses, 
and  then,  on  behalf  of  the  company,  agreed  to  pay  the 
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composition  demanded  in  the  said  notices,  and  at  the  1852. 
same  time  signed  a  memorandum  at  the  foot  of  each  aJ^mx 
notice,  in  the  following  words : — '^  I  consent  to  the  aboye  *[• 

composition,  on  behalf  of  The  London  and  Birmingham    London  and 
Bailway  Company.     G.  Donaldson/'  Wm^n 

In  the  minute-book  of  the  commissioners,  under  date  R^h-way  Ca 
the  13th  of  October,  1841,  is  the  following  entry: — 
''  Mr.  Greorge  Donaldson,  of  The  London  and  Birming- 
ham Railway  Company,  being  in  attendance  on  behalf 
of  the  company  on  composition  notices  1585  and  1586, 
agreed  to  the  said  composition  charges.'^ 

These  two  sums  of  61/.  Ss.  2d.  and  76/.  Ss.  lOd.  so 
agreed  to  be  paid  as  composition,  were  accordingly,  on 
the  7th  of  January,  1842,  paid  by  the  London  and 
Birmingham  Railway  Company,  to  the  commissioners; 
and  the  said  commissioners  thereupon  levelled,  filled  in, 
and  paved  the  footway  and  carriage  ways  of  the  said 
two  bridges. 

There  is  a  small  slip  of  inclosed  ground,  a  few  feet  in 
width,  running  by  the  side  of  the  railway,  up  to  the 
foot-path  of  the  roadway  which  communicates  with 
Crescent  Place  Bridge,  and  which  piece  of  ground  jfronts 
to  and  adjoins  the  foot-path  of  that  roadway;  and  for 
this  piece  of  ground  the  company  pay  paving-rate  to  the 
commissioners.  This  slip  of  land  forms  part  of  a  garden 
attached  to  a  house  now  belonging  to  the  company,  and 
in  the  occupation  of  Mr.  Robert  Savill  as  their  tenant. 
The  company  have  been  assessed  for,  and  have  con- 
tinued to  pay,  the  paving-rate  assessed. 

The  company  have  always  kept  the  said  bridges  in 
repair,  and  done  what  was  necessary  for  the  convenience 
and  safety  of  the  public  in  using  the  same  bridges,  in 
that  respect,  as  required  by  the  act  of  parliament. 

Li  the  year  1845,  in  consequence  of  children  running 
on  the  top  of  the  parapet-walls  of  the  said  bridges,  and 
of  a  child  having  fallen  from  the  same  on  to  the  railway. 
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1852.       the  said  company  put  iron  spikes  on  the  parapet-walls 
^^^  of  the  two  bridges  in  question,  so  as  to  increase  the 

V.  height  and  efficiency  of  the  side  fence-walls  of  the  said 

London  Ain>  bridges.  They  also,  in  the  year  1845,  repaired  the 
w^TTON  brick-work  of  the  Crescent  Place  bridge,  which  had 
Railwat  Co.  been  damaged  by  the  carelessness  of  the  driver  of  (me 
of  their  own  carriages  which  was  passing  over  it.  Dam- 
age was  by  the  same  means  on  that  occasion  done  to  the 
foot-pavement  which  had  been  made  by  the  commis- 
sioners on  that  bridge  for  the  company,  and  paid  finr  by 
the  company  as  aforesaid ;  and  the  expense  of  repairing 
such  pavement  was  repaid  by  the  company  to  the  com- 
missioners. 

The  question  for  the  opinion  of  the  court,  is,  whether 
the  company  were  liable  to  be  rated  in  respect  of  the 
bridges  in  question,  or  either  of  them,  imder  the  danses 
of  the  acts  of  parliament,  or  any  or  either  of  them^  whidi 
authorise  a  rate  upon  or  in  respect  of  pubUe  buUdbigtf 
dead  walls,  or  void  spaces  of  ground.  If  they  were,  the 
verdict  is  to  stand  for  such  sum  as  the  court  shall  direct 
If  they  were  not  liable,  a  nonsuit  is  to  be  entered. 

ByleSy  Serjt.  (with  whom  was  Barstow),  for  the  plain- 
tiff. The  questions  are,  whether  the  two  bridges  mentioned 
in  the  case  are  rateable  under  the  local  paving-acts,  41 
O.  3,  c.  cxxxi,  and  43  6.  8,  c.  cxxxix,  or  under  the  ge- 
neral metropolitan  paving-act,  57  O.  3,  c.  tyiy,  ^^be 
37th  section  of  the  41  6.  3,  c.  cxxxi  enabled  the  com- 
missioners to  rate  all  ^'  houses,  shops,  warehouses,  coach- 
houses, stables,  cellars,  vaults,  buildings,  and  tenements;^' 
and  s.  40  provides  '^that  the  rates  or  assessments  to  be 
made  and  laid  by  virtue  of  this  act  upon  or  in  respect  of 
any  chapel,  meeting-house,  hospital,  school,  or  other 
piiblic  building,  or  any  wall,  garden,  yard,  or  void  space 
of  ground,  shall  be  ascertained  according  to  the  number 
of  square  yards  of  pavement  paved  or  repaired,  &c., 
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under  or  by  virtue  of  this  act,  belonging  to  such  chapel,        1852. 

&c.,  measuring  the  same  from  such  chapel,  &c.,  to  the       ^^ 

middle  of  the  street,  &c.,  on  which  the  same  shall  re-  ^' 

The 

spectively  abut,  &c. ;  but  so,  nevertheless,  as  that  no  rate  londoit  and 
or  assessment  shall  by  virtue  of  this  act  be  laid  upon,  wwrna 
or  collected  or  received  for  or  in  respect  of  any  wall,  Railway  CJo. 
garden,  yard,  or  void  space  of  ffround,  unless  the  same 
shall  abut  upon  or  front  some  street,  lane,  or  place  to  be 
paved,''  &c.  The  25th  section  of  the  43  G.  3,  c.  cxxxix, 
repeals  the  87th  section  of  the  former  act ;  and  the  26th 
section  enacts  that  the  rates  shall  be  laid  and  assessed 
''  upon  all  and  every  person  and  persons  who  shall  in- 
habit, hold,  use,  occupy,  possess,  or  enjoy,  any  house, 
shop,  warehouse,  coach-house,  stable,  cellar,  vault,  biiild- 
ing,  or  tenement,  in  any  of  the  said  streets,  &c.,  accord- 
ing to  the  yearly  rent  or  value  of  such  houses,'^  &;c. 
The  188th  section  of  the  general  act,  57  6.  3,  c.  xxix, 
enables  local  conmiissioners  to  act  upon  their  local  acts 
or  upon  that  act,  as  they  may  deem  expedient.  The 
material  section  of  the  general  act  is  the  30th,  which 
enables  the  commissioners  to  rate  and  assess  ^^  any  cathe- 
dral, collegiate,  or  other  church  or  churches,  parochial  and 
other  chapels,  meeting-houses,  places  for  religious  wor- 
ship, hospitals,  public-schools,  and  all  other  public  bmld- 
inffs,  and  all  other  place  or  places  which  by  any  local  act 
or  acts  of  parliament  relating  to  any  particular  parochial 
or  other  district  may  be  or  are  or  is  liable  to  be  rated  or 
assessed,  &;c.,  at  a  rate  not  exceeding  in  any  one  year  the 
sum  of  Is.  for  every  square  yard  of  the  foot,  carriage- 
way, and  other  pavements  contained  in  one  half  of  the 
entire  width  of  as  much  of  any  and  every  street  or  public 
place  as  shall  or  may  lay  before  or  at  the  sides  or  rear 
of,  or  abut  upon  or  adjoin  to  such  cathedral,  collegiate 
or  other  church  or  churches,  &c.,  or  before,  upon,  or 
to  the  areas  or  ground  in  front  of,  or  surrounding,  or 
>  belonging  to  the  same,  or  any  part  or  parts  thereof,  or 
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the  entrance  to  the  same ;  and  also  to  rate  and 
^^^j^j^       thereby  all  and  erery  the  churchyards,  cemeteries^  or 
J^'  other  burying-places,  dead  walls,  and  void  spaee$  rf 

London  and    ffTOund,  within  such  parochial  or  other  district^  and  wIiidL 
w^mv      ^^  ^^^  charged  to  such  rate  or  assessment  in  respect  of 

Railway  Co.  any  messuage  or  other  biiildingwhereunto  they  may  be 
appurtenant,  at  a  rate  not  exceeding  in  any  one  jear  the 
sum  of  Is.  for  every  square  yard  of  the  foot  and  carriage 
way  and  other  pavements  contained  in  one  half  of  the 
entire  width  of  as  much  of  any  and  every  such  street 
or  public  place  as  shall  or  may  lay  before  or  at  the  sLdes 
or  rear  of,  or  abut  upon  or  acyoin  to  such  churchyard^ 
cemeteries,  or  other  burying-plaoes,  dead  walls,  sndwrid 
spaces  of  ground,  or  any  part  or  parts  thereof;''  ''and 
such  rates  or  assessments  of  and  for  such  dead  walls  er 
void  spaces  of  ground  shall  be  paid  by  the  owner  er 
owners,  proprietor  or  proprietors^  occupier  or  occapkn 
thereof  respectively,  or  the  person  or  persons  ^Mming 
to  be  the  owner  or  owners,  proprietor  or  proprietors  of 
any  void  spaces  of  ground,  when  there  shall  be  no  actual 
occupier  or  occupiers  thereof  respectively,  or  the  ocHn* 
missioners  or  trustees,  or  other  persona  having  the  con- 
trol of  the  pavements  in  any  such  parochial  or  other  dis- 
trict, shall  &om  time  to  time  direct/'  Thus  stood 
the  power  of  rating  in  the  district  in  question  be- 
fore the  London  and  Birmingham  Railway  Company 
came  into  existence.  By  the  55th  section  of  the  5  &  6 
W.  4,  c.  Ivi,  the  company  are  required,  at  their  own  ex- 
pense, to  "  make  and  for  ever  thereafter  keep  in  r^air 
a  brick  bridge  of  thirty  feet  wide  over  the  line  of  the  in- 
tended railway  in  Crescent  Place,  with  proper  slopes, 
with  a  brick  wall,  coped  with  stone,  at  each  end  thereof 
at  the  height  of  six  feet ;  and  also,  at  their  Uke  costly 
erect,  and  for  ever  thereafter  keep  in  repair,  a  covered 
line  or  tunnel,  with  proper  slopes  to  and  over  tJie  same^ 
from  the  south-west  comer  of  Stanhope  Place,  contino-* 
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ing  over  tlie  railway  across  Stanhope  Street  In  a  north-        1852. 
westerly  direction  240  feet,  leaving  the  line  of  Stanhope       aenmx 
Street  unintermpted,  with  an  easy  access  to  Stanhope         ^* 
Place,  each  side  of  such  bridge  to  be  defended  with  a    London  and 
brick  wall,  coped  with  stone,  of  the  height  of  six  feet  at      wjsstkks 
the  least."     These  bridges  were  accordingly  built ;  and    ^^^^^^  Co. 
afterwards,  viz.  in  1839,  the  company  obtained  from 
Lord  Southampton  a  conveyance  in  fee  of  the  land  upon 
which  this  portion  of  the  railway  and  these  bridges  were 
built,  *'  excepting  and  always  reserved  out  of  the  convey- 
ance hereby  made,  the  use  and  enjoyment  of  the  bridges '' 
now  under  consideration ;  that  is,  the  use  of  the  road- 
way over  them.    That  the  bridges  are  the  property  of 
the  company  is  clear :  the  case  sets  out  acts  of  owner- 
fdiip  over  them  exercised  by  the  company,  and  acts 
amounting  to  admissions  that  they  are  their  property. 
Then  these  bridges  are  rateable  either  as  public  buildinffs, 
dead  walls,  or  void  spaces  of  ground, — it  is  immaterial 
which*    The  company  are  liable  to  indictment  if  they 
suffer  the  walls  of  the  bridges  to  decay.     [Jervis,  C.  J. 
Suppose,  instead  g£  a  wall,  there  had  been  an  iron  rail- 
ing on  each  side  ?]    In  that  case,  the  company  would  be 
rateaUe  in  respect  of  a  '^ public  building"  or  a  ''void 
space  of  groimd."     It  is  not  the  thing  which  is  paved  or 
repaired  by  the  parish,  that  is  rated ;  it  is  the  thing 
which  abuts  or  is  at  the  side  of  it.    If  not  rateable  as 
bridges,  these  buildings  are  clearly  rateable  as  dead  walls, 
— ^that  is,  walls  without  openings  therein  for  doors  or 
windows. 

Channell,  Serjt.  (with  whom  was  Bomll),  contrk.  The 
material  enactments  to  be  considered  are  the  41  G.  3,  c. 
cxxxi,  s.  40,  and  the  57  G.  8,  c.  xxix,  s.  80.  These 
bridges  are  not ''  public  biiildings"  ejusdem  generis  with 
those  before  mentioned  in  s.  80.  By  their  act,  the  com- 
pany are  bound  to  build  and  keep  in  repair  these  bridges 

jl  A  A  2 
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1 852.        for  the  convenience  of  the  paUic ;  thqr  tlmnaelTeB  hmring 

^^^^       no  use  or  enjoyment  of  them.     [Maule,  J.     They  enjoy 

«•  them,  by  the  prevention  of  an  impediment  to  their  nae  of 

London  and    the  railway :  the  bridges  are  a  necessary  part  of  a  great 
Wb9^^      work  which  tends  to  the  profit  of  the  company.]     The 

Railway  Co.  section  evidently  intends  some  building  which  is  sus- 
ceptible of  occupation  in  some  way.  The  subsequent 
part  of  the  section  throws  light  upon  what  is  meant  by 
''public  buildings;''  the  assessment  is  to  be  according 
to  the  number  of  square  yards  of  the  street  or  place  upon 
which  the  building  abuts:  now,  the  ''bridge''  nowhere 
abuts  upon  any  street  or  place.  [Maule,  J.  If  any  other 
person  was  liable  in  respect  of  the  walls,  the  company 
clearly  would  not  be  liable  in  respect  of  the  snifaoe  of 
the  bridges.  The  firamers  of  the  act  intended  to  charge 
all  buildings  and  all  spaces  abutting  on  the  road.  The 
company  would  not  be  rateable  in  respect  of  the  bridgei 
as  public  biiildings.]  Then,  can  the  side  walls  be  said 
to  be  public  buildings  within  the  act?  [Maule,  J.  The 
wall  is  built  for  the  benefit  and  the  protection  of  the 
pubhc.  Why  is  it  not  a  ''public  building?"  J«mf, 
C.  J.  Suppose,  instead  of  a  railway,  the  space  of  ground 
on  the  other  side  of  the  wall  was  a  private  excavation, 
could  it  then  be  called  a  "  public  building  ?'']  It  is  sub- 
mitted that  these  are  neither  "public  buildings,"  nor 
"  dead  walls,"  nor  is  the  railway  a  "  void  space  of  ground," 
within  the  meaning  of  the  statutes.  \Jervis,  C.  J.  The 
30th  section  evidently  intended  to  comprehend  eveiy- 
thing  abutting  on  the  road  for  the  whole  line  of  firontage. 
After  enumerating  the  various  descriptions  of  property 
to  be  charged,  the  legislature  use  the  words  "  dead  walls 
and  void  spaces  of  ground,"  to  denote  every  species  dt 
property  not  otherwise  charged.]  What  property  do 
these  defendants  possess  which  abuts  upon  the  road? 
[Jervis,  C.  J.  The  walls ;  or,  they  being  removed,  the 
railway.]     The  acts  of  parliament  contemplate  that  the 
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land  adjoining  the  road  which  is  to  bear  the  charge  may 
be  benefited  by  the  paving.  In  what  respect  can  this 
railway  be  benefited  by  the  improvement  of  the  road 
which  crosses  it  ?  [Maule,  J.  "Why  should  railway  pro- 
prietors be  the  only  persons  having  property  at  the  side 
of  the  road  who  are  exempted  firom  the  rate  ?] 
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Byles,  Serjt.,  in  reply,  was  stopped  by  the  court. 


Jebvis,  C.  J.  It  seems  to  be  agreed  that  these  bridges 
are  not,  within  the  first  branch  of  the  question,  "  public 
buildings,^'  so  as  to  make  them  rateable  as  such  under 
the  57  G.  8,  c.  xxix,  s.  80.  They  are  not,  I  think,  of 
the  nature  of  public  buildings  contemplated  by  that 
section.  I  should,  however,  if  it  were  necessary,  be  in- 
clined to  hold  that  the  company  are  rateable  in  respect 
of  "  void  spaces  of  ground,^^ — the  object  and  intention 
of  the  act  being  that  all  property  abutting  on  the  road 
should  contribute  to  the  expense  of  putting  and  keeping 
it  in  a  condition  convenient  for  all.  It  is  plain  that  the 
legislature  intended  that  every  description  of  property 
should  be  charged.  The  26th  section  of  the  43  G.  8,  c. 
cxxxix,  imposes  the  rate  upon  houses,  shops,  and  other 
private  buildings,  in  respect  of  the  annual  value.  Then, 
the  80th  section  of  the  general  act  imposes  it  by  frontage 
upon  churches,  chapels,  and  other  public  buildings, 
churchyards,  dead  walls,  and  void  spaces  of  ground, — 
clearly  shewing  that  it  was  intended  to  include  every- 
thing not  otherwise  charged.  I  think,  therefore,  we 
might  fairly  hold  the  company  liable  in  respect  of  the 
''  void  spaces  of  ground^'  on  either  side  of  these  bridges. 
But  unquestionably  there  is  a  "  dead  wall  ;'^  and  it  is 
built  on  the  land  of  the  company  on  each  side  of  the 
bridge  which  is  paved  by  the  commmissioners,  and  in 
respect  of  which  the  company  as  the  owners  or  occupiers 
of  the  land  are  assessed.     This  construction  effectuates 
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1852.       the  intentioii  and  setiflfies  the  words  of  the  act  of  par* 

Abnill       liament. 

V, 

LovDOM  AND  Mauub^  J.  This  is  a  yery  plain  case.  The  local  as 
w^nur      ^^^  ^  ^^®  general  act  dearly  intended, — and  it  is  just 

Railway  Co.  that  they  should  do  so, — ^that  an  improved  road  for  the 
henefit  of  all  persons  having  property  in  the  neighbour- 
hood should  be  paid  for  by  those  whose  houses  or 
land  abut  upon  the  road  on  either  side ;  and  that  some 
person  should  be  rateable  for  every  inch  of  it,  either  in 
respect  of  annual  value  or  space  abutted  on.  There  is, 
it  is  true^  no  recital  in  words  that  such  was  the  intentioii 
of  the  legislature ;  but  it  is  abundantly  manifest  fifom 
the  whole  scope  of  the  acts^  though  we  can  only  give  it 
effect  so  far  as  we  find  apt  words  for  the  purpose.  The 
provision  as  to  ^^  dead  walls''  seems  to  me  to  apply  lite- 
rally and  aptly  to  this  case.  The  acts  impose  the  rate 
on  the  owners  of  dead  walls.  That  expression  musti 
looking  at  the  general  scope  and  intention  of  the  acti^ 
have  some  meaning  given  to  it.  Where  a  wall  is  with- 
out any  house  or  building  behind  it^  and  is  merely  in- 
tended to  fence  off  or  separate  the  road  from  the  qpaoe 
of  groimd  by  the  side  of  it^  having  no  windows  or  doorsi 
that  I  think  is  a  '^  dead  wall''  within  the  meaning  of  tbe 
act^ — within  the  literal  meaning  of  the  act.  I  do  not 
know  why,  if  it  were  necessary^  a  waU  like  this  should 
not  be  held  to  be  a  ^^  public  building,"  within  the  57  G. 
3,  c.  xxix,  s.  30,  seeing  that  it  is  built  by  force  and  under 
the  direction  of  an  act  of  parliament,  and  is  manifestly 
for  the  convenience  and  safety  of  the  pubUc.  But,  at  all 
events,  it  is  most  clearly  a  '^  dead  wall ; "  and  therefise 
the  company  are  not  to  stand  in  the  singular  and  anoma- 
lous position  of  escaping  a  rate  which  is  thrown  upon 
everybody  else  who  is  benefitted,  probably  to  no  greater 
an  extent  than  themselves,  by  the  improvement  of  the 
road. 
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Williams^  J.  I  am  also  of  opinion  that  the  company  1852. 
are  liable  to  be  assessed  to  the  paving-rate  in  respect  of  abnell 
these  bridges.     The  first  question  is,  whether  they  are  *• 

JLiOlTDOlf  AJfS 

the  owners  or  proprietors  of  the  walls.  Considering  that  Nobth- 
they  were  erected  under  a  liability  imposed  upon  the  railway^. 
company  by  their  act  of  parliament,  and  that  the  com- 
pany are  bound  to  repair  them,  they  clearly  must  be  held 
to  be  the  owners  and  proprietors  within  the  meaning  of 
tiie  local  and  general  paving-acts.  The  next  question 
is,  whether  they  are  rateable  as  ''public  buildings,^'  or 
''  dead  walls,^^  or  "  void  spaces  of  ground.'^  It  is  quite 
manifest  that  the  legislature  intended  that  every  sort 
of  property  which  is  adjacent  to  the  road  should  con- 
tribute to  the  repairs  by  rate.  Nevertheless,  it  might 
have  80  happened  that  the  language  of  the  act  did  not 
embrace  property  like  that  now  in  question.  It  might 
have  been  casus  omissus :  and  I  so  thought  for  some 
time :  but  I  am  now  satisfied  that  it  is  rateable  imder 
the  name  of ''  dead  walls.^^ 

Talfourd,  J.  I  also  am  of  opinion  that  the  property 
in  question  was  rateable  under  these  acts  of  parliament. 
If  it  were  necessary  to  do  so,  I  should  not  have  much 
difficulty  in  arriving  at  the  conclusion  that  the  walls  of 
these  bridges  come  within  the  description  of  ''public 
buildings,'^  in  the  57  G.  3,  c.  xxix,  s.  30.  It  is  enough, 
however,  to  say  that  they  are  clearly  rateable  as  "  dead 
walls.''  They  are  walls,  the  property  of  the  company, 
which  the  company  were  bound  by  their  act  to  erect  and 
to  keep  in  repair :  and,  according  to  the  principle  laid 
down  by  this  court  in  Barnes  v.  Ward,  ante.  Vol.  IX, 
p.  892,  they  are  walls  which  are  erected  for  the  protec- 
tion and  benefit  of  the  company  as  well  as  those  of  the 
public. 

Judgment  for  the  plaintiff* 
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1852. 


Babrinoer  v.  Handlet. 

Nov.  16. 

An  order  that  i-  ^^  1^^^  section  of  the  common  law  prooedare  act, 
the  pWntiff  be    15  j^  jg  yict.  c.  76,  enacts  that  "  the  service  of  the  writ 

at  hberty  to  ' 

proceed  upon  a  of  summons,  wherever  it  may  be  practicable^  shall,  as 
S^l^^^^^f  heretofore,  be  personal;  but  it  shall  be  lawfblfor  the 
*"  der^t?*  15  pl^intiflf  to  apply  firom  time  to  time,  on  affidavit,  to  ihe 
&rie  Vict.  c.  court  out  of  which  the  writ  of  summons  issued,  or  to  a 
is  given  in  lien  judge ;  and,  in  case  it  shall  appear  to  such  court  or  judge 
^^  %X.  ^^^^  reasonable  eflforts  have  been  made  to  effect  per- 
tringas  to  com-  soual  scrvicc,  and  either  that  the  writ  has  come  to  the 
—is  absolute  in  knowledge  of  the  defendant,  or  that  he  wilfully  evades 
BtiuioTeawept  Service  of  the  same,  and  has  not  appeared  thereto,  it 
under  special      g]iall  be  lawful  for  such  court  or  judge  to  order  that  the 

circumstances. 

plaintiff  be  at  liberty  to  proceed  as  if  personal  service  had 
been  effected,  subject  to  such  conditions  as  to  the  court 
or  judge  may  seem  fit." 

Prentice  moved  for  an  order,  under  the  above  section, 
to  enable  the  plaintiff  to  proceed  against  the  defendant 
as  if  personal  service  of  the  writ  of  summons  had  been 
effected.  The  affidavit  upon  which  he  moved,  stated 
that  the  clerk  who  attempted  to  serve  the  writ  attended 
on  the  29th  of  October  last  for  that  purpose  at  No.  97, 
High  Street',  Whitechapel,  in  the  county  of  Middlesex, 
the  address  of  the  defendant  as  given  by  him  to  the 
plaintiff's  attorney;  but  that,  on  inquiring  for  the  de- 
fendant there,  the  deponent  was  informed  that  the  de- 
fendant only  called  there  for  letters,  and  did  not  cany 
on  business  there ;  that,  after  making  further  inquiries 
respecting  the  defendant,  the  deponent  found  that  hie  had 
no  regular  house  of  business  in  London,  but  that  he  con- 
ducted and  carried  on  his  business  of  a  provision  mer- 
chant at  a  place  called  ^'  The  Provision  Merchants'  Sub- 
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flcription  Booms/'  in  Tooley  Street^  Southwark;  that        1852. 
the  deponent  thereupon,  on  the  80th  of  October,  went     BABBnreBB" 
to  the  said  subscription-rooms,  but,  after  waiting  for  ^' 

hun  for  about  twenty  minutes,  was  unable  to  meet  ^'^' 
with  the  defendant  there ;  that  the  deponent  went  to  the 
said  subscription-rooms  on  seyeral  occasions  afterwards, 
for  the  like  purpose  of  serving  the  defendant,  but  was 
neyer  able  to  meet  with  him  there ;  that  the  deponent, 
on  the  4th  of  November  instant,  inclosed  a  true  copy  of 
the  writ,  with  the  memorandum  subscribed  thereto,  and 
the  indorsements  thereon,  in  an  envelope,  and  directed 
the  same  to  the  defendant,  and  left  it  with  a  shopman 
belonging  to  the  shop  at  No.  97,  High  Street,  White- 
chapel,  requesting  him  to  give  it  to  the  defendant  when 
he  called ;  that,  on  the  following  day,  the  deponent  went 
again  to  the  said  shop,  and  there  saw  the  same  shopman, 
who  informed  the  deponent  (and  which  information  the 
deponent  believed  to  be  true)  that  he  had  given  the  de- 
fendant the  said  envelope  with  its  indosure ;  that,  on  the 
8th  of  November,  a  person  who  styled  himself  clerk  to 
the  defendant's  attorney,  called  at  the  office  of  the  plain- 
tiff's attorney  with  the  copy  of  the  writ  inclosed  in  the 
envelope  by  the  deponent  to  the  defendant  in  his  hand, 
and  admitted  the  service  of  the  writ  on  the  defendant, 
and  offered  terms  of  settlement  of  the  action ;  that  the 
deponent  had  done  all  he  possibly  could  to  serve  the  de- 
fendant personally  with  a  copy  of  the  writ,  but  had  not 
been  able  to  do  so,  and,  for  the  reasons  aforesaid,  verily 
believed  that  the  writ  had  come  to  the  knowledge  of  the 
defendant;  that  the  deponent,  on  the  15th  instant, 
searched  at  the  proper  office,  and  that  no  appearance 
had  been  entered  by  the  defendant.  [JerviSj  C.  J.  Do 
you  ask  for  a  rule  to  shew  cause,  or  for  an  order  absolute 
in  the  first  instance  ?]  This  being  a  proceeding  in  sub- 
stitution for  the  distringas  to  compel  appearance,  there 
can  be  no  reason  why  it  should  not  be  absolute  in  the 
first  instanpe.     [Talfourd,  J.    These  orders  are  always 
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1852.        made  ex  parte  at  diamben.     The  Ma$ier  stated  that 
Oresswell,  J.,  had  repeatedly  made  midi  (Mrdera  wiihcMit 
J^^^      a  prerioas  smmnons.    Jervis,  C.  J.    It  la  deairaUe  that 
the  practice  upon  this  aubjectbe  miifimn.     I  will,  thero- 
fore^  speak  to  the  judges  in  the  next  court.] 

Jbbvis,  C.  J.,  now  said.  I  have  seen  the  Lord  Chief 
Baron  and  my  Brother  Parke;  and  the  result  is,  thatue 
all  think,  that,  in  a  case  where  the  matter  is  plain^  as  it 
is  here,  the  order  should  be  absolute  in  the  first  instance. 
There  may  be  cases  where  the  court  would  not  be  justi* 
fied  in  allowing  the  plaintiff  to  proceed  as  upon  a  per- 
sonal service,  but  still  where  there  is  enough  to  call  xxpaa 
the  defendant  to  shew  cause  why  the  order  diould  not  be 
made.  This  proceeding  is  given  in  lieu  of  the  old  mode 
of  compelling  appearance  by  distringas.  The  distringai^ 
it  is  to  be  observed,  gave  the  party  notice :  therefore  it 
should  seem  that  the  order  under  this  statute  ought  in 
some  way  to  give  the  defendant  notice.  On  the  other 
hand,  it  is  difficult  to  see  how  such  notice  is  to  be  given, 
seeing  that  the  order  is  made  only  where  it  appears  that 
all  due  diligence  has  been  used  to  serve  the  writ^  and  the 
party  keeps  out  of  the  way.  Upon  the  whole,  therefore^ 
I  see  no  necessity  for  serving  the  rule  or  order.  The 
object  of  the  new  practice  was,  to  save  expense.  If  we 
are  satisfied  that  the  writ  came  to  the  knowledge  of  the 
defendant,  and  that  he  evades  service,  surely  he  has  all 
the  notice  that  can  reasonably  be  required.  All  the 
plaintiff  wants,  is,  the  authority  of  the  court  to  proceed 
asif  there  had  been  a  personal  service.  I  think  the  mk 
should  be  absolute. 

The  rest  of  the  court  concurring. 

Rule  absolute,  (a) 

(a)  The  facts  stated  in  this  BoherU,  Barnes,  422,  Arronh 

affidavit  would  have  amounted  smith  v.  Ingle,  3  Taunt.  234 

to  personal  service  under  the  Aldred  v.  JBRcks,S  Taunt  186. 
old  practice:   see  Bo&well  v. 
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1852. 


The  British  Empire  Mutual  Life-Assurancb 

Company  v.  Browne. 

Nov.  8. 

vyOVENANT.  The  declaration, — whicli  described  the  a  contract  en- 
pkiintifis  as  "being  a  joint-stock  company  which  before  behalf^' *a^^ 
and  at  the  time  of  the  making  of  the  indenture  therein-  joint-stock 

jw  .  .      .  company,  with- 

after  mentioned,  was,  and  still  is,  completely  registered  in  the  7  &  8 
and  incorporated,  and  had  obtained,  and  still  has,  a  cer-  g.  44^maui  a 
tificate  of  complete  registration  under  and  by  virtue  of  amtract  by 

which  uie  oom- 

and  according  to  the  statute  7  &  8  Vict.  c.  110,  intituled,  pany  contracts 
&c.,  and  other  the  statutes  in  such  case  made  and  pro-  thing  rand 
vided,"— stated,  that  theretofore,  to  wit.  on  the  5th  of  tl^at  section 

does  not  pro- 

February,  1851,  by  a  certain  indenture  then  made  be-  vent  the  com- 
tween  one  W.  Loder  and  Elizabeth  Bring,  his  wife,  of  ^^ng  ^i^ 
the  first  part,  the  defendant  of  the  second  part,  the  plain-  ^.,^S<^ 
tiffis  of  the  third  part,  and  Richard  Cartwright,  F.  Cuth-  is  mulateral 
bertson,  John  Gover,  and  W.  Groser,  therein  described  (thou^  ti^y 
as  the  general  trustees  of  the  said  company,  and  which  JJ^t^^S^to 
said  trustees  and  the  survivors  and  survivor  of  them,  his  it)  has  not  been 
heirs,  and  their  and  his  assigns,  so  far  a*  regards  the  real  ^SS"'*^ 
estate  thereinafter  mentioned,  and  the  survivors  and  sur- 
vivor of  them,  his  executors  and  administrators,  and  their 
and  his  assigns,  with  respect  to  the  personal  estate  there- 
inafter mentioned,  were  and  are  designated  by  and  in- 
cluded in  the  expression,  where  the  same  was  and  is 
thereinafter  used,  of  "  the  said  trustees,'^  of  the  fourth 
part, — ^profert, — after  reciting  that  the  said  W.  Loder 
had  requested  the  plaintiffs  to  advance  to  him  the  sum 
of  200/.,  which  they  had  agreed  to  do,  on  his  granting 
to  them,  in  consideration  thereof,  an  annuity  of  82/,  5^. 
6rf.,  for  the  term  of  three  years  if  the  several  persons 
thereinafter  in  that  behalf  named,  or  the  survivor  of 
them,  should  so  long  live,  to  be  payable  and  secured  as 
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1852.        thereinafter  mentioned^  in  consideration  of  200/.  being 

Thb  British    P^^  ^7  ^^^  plainti£b  to  the  said  W.  Loder  upon  the  exe- 

Ehpibb       cution  thereof,  the  receipt  whereof  was  thereby  acknow- 

AssirBAircxCk).  ^  r  ^ 

V.  ledged ;  the  said  W.  Loder  and  the  defendant  did,  and 

each  of  them  did  thereby,  for  himself  and  themselTes. 
and  their  respective  heirsf  executors,  and  administnU^ 
jointly  and  severally  covenant  and  agree  with  the  plain- 
tiffs^ their  successors  and  assigns^  that  the  said  W.  Loder, 
his  heirs^  executors,  or  administrators,  should  and  would 
pay  unto  the  plaintiffs,  their  successors  or  assigns,  one 
annuity  of  82/.  6s,  6d.  daring  the  term  of  three  years,  to 
commence  from  the  1st  of  February,  1851,  if  one  T. 
Smith,  one  J.  Martin,  one  H.  Grover,  and  one  F.  J. 
Timms,  or  the  survivor  of  them,  should  so  long  live,  and 
to  be  paid  on  the  1st  of  February  in  each  year  of  the 
said  term,  without  any  deduction  thereout, — ^the  £rst 
payment  thereof  to  be  made  on  the  1st  of  February,  1852, 
and  the  last  payment  thereof  on  the  1st  of  February, 
1854,  if  the  said  term  should  so  long  continue;  and  aho 
that  the  said  W.  Loder^  his  heirs,  executors,  or  adminis- 
trators, should  and  would,  until  the  whole  of  the  said 
annuity,  and  aU  arrears  thereof,  and  all  costs  and  charges 
incident  thereto,  should  be  fully  paid  and  satisfied,  keep 
on  foot  the  several  policies  of  assurance  which  the  said 
W.  Loder  had  effected  with  the  plaintiffs  on  the  lives  of 
himself  and  his  said  wife,  for  200/.  each,  dated  the  4ih 
of  February,  1851,  and  numbered  respectively  3756  and 
3757,  which  he  had  that  day  deposited  with  the  plain- 
tiffs for  the  better  securing  the  due  payment  of  the  said 
annuity ;  and  that,  in  case  he  should  neglect  to  pay  the 
premiums  thereon,  then  that  the  said  trustees  might  pay 
the  same;  and  that  the  said  W.  Loder,  his  heirs,  eie^ 
cutors,  or  administrators,  should,  upon  demand,  repay  to 
them  the  amount  of  the  moneys  so  paid, — as  by  the  said 
indenture  would  more  fvUlj  appear :  Averment,  that  the 
said  T.  Smith,  J.  Martin,  H.  Cover,  and  F.  J.  Timms 
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were  still  livings  and  the  sidd  term  of  three  years  had  not        1852. 
yet  elapsed^  and  stiU  continued ;  nevertheless^  that^  after    thbBritibh 
the  making  of  the  said  indenture,  and  during  the  said   ^    Kmpibb 

o  '  O  ASSUBAITGB  Co. 

term  of  three  years^  and  during  the  lives  of  the  said  T.  «. 

Smithy  J.  Martin^  H.  Oover^  and  F.  J.  Timms,  to  wit^ 
on  the  Ist  of  February^  1852^  82/.  5s.  6d.  of  the  said 
annuity^  for  one  year  then  last  elapsed^  became  and  was 
due  and  payable  to  the  plaintiffs;  yet  the  said  W.  Loder 
did  not  nor  would  pay  the  same  to  the  plaintiffs  when  it 
became  due^  or  at  any  other  time^  nor  had  the  defendant 
paid  the  same^  and  the  same  remained  wholly  due  and 
unpaid;  contrary  to  the  said  covenant  in  that  behalf  so 
made  as  aforesaid :  that  the  said  W.  Loder  did  not^  after 
the  making  of  the  said  indenture,  keep  on  foot  the  said 
policy  of  assurance  so  effected  by  him  with  the  plaintifib 
on  the  life  of  himself,  for  200/.,  and  afterwards,  to  wit,  on 
the  21st  of  January,  1852,  wholly  omitted  and  neglected 
so  to  do,  and  did  not  nor  would  pay  to  the  plaintiffs  a 
certain  premium  amoimting  to  5/.  10s.  Sd.  which  became 
and  was  by  the  said  policy  due  and  payable  to  the  plain- 
tiffs, in  order  and  for  the  purpose  of  keeping  the  said 
policy  on  foot,  and  thereby  the  said  policy  ceased  being 
kept,  on  foot  by  him,  contrary  to  the  said  covenant  in 
that  behalf.  [There  was  a  similar  breach  as  to  the  policy 
on  the  life  of  the  wife]  :  And  so  the  plaintiff  said  that 
the  defendant  had  broken  his  said  covenant,  &c. 

The  defendant  craved  oyer  of  the  indenture,  which  nea. 
was  set  out,  as  follows : — "  This  indenture,  made  the  5th 
of  February,  1851,  between  W.  Loder,  of  &c.,  and  Eliza- 
beth Dring,  his  wife,  of  the  first  part,  W.  Browne,  of  ic, 
of  the  second  part.  The  British  Empire  Mutual  Life- 
Assurance  Company,  of  the  third  part,  and  B.  Cartwright, 
F,  Cuthbertson,  J.  Qt>ver,  and  W.  Groser,  the  general 
trustees  of  the  said  company,  and  which  said  trustees, 
and  the  survivors  and  survivor  of  them,  his  heirs,  and 
their  and  his  assigns,  so  &r  as  regards  the  real  estate 
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1852.       hereinafter  mentioned,  and  the  anrmom  and  sorviyor  of 


Tub  BunsH    them,  his  executors  and  administrators,  and  their  and 

AsBUB^^cCo.  ^  assigns,  with  respect  to  the  personal  estate  hearein- 

«•  after  mentioned,  are  designated  by  and  indoded  in  tiie 

expression,  where  the  same  is  hereinafter  nsed,  of  ''the 

• 

said  trustees,'^  of  the  fourth  part :  Whereasi,  the  said  W. 
Loder  hath  requested  the  said  company  to  advance  to 
him  the  sum  of  200/.,  which  they  have  agreed  to  do,  on 
his  granting  to  them,  in  consideration  thereof,  an  annuity 
of  82/.  5s,  6d»  for  the  term  of  three  years  if  the  several 
persons  hereinafter  in  that  behalf  named,  or  the  survivon 
of  them,  shall  so  long  live,  to  be  payable  and  secoied  is 
hereinafter  mentioned :  Now,  this  indenture  mtnesseA, 
that,  in  consideration  of  the  sum  of  200/.  sterling  to  the 
said  W.  Loder  upon  the  execution  hereof  paid  by  the 
said  company  (the  receipt  whereof  is  hereby  acknow- 
ledged), they  the  said  W.  Loder  and  W.  Browne  do,  and 
each  of  them  doth  hereby,  for  himself  and  themselvei^ 
and  their  respective  heirs,  executors,  and  administraton^ 
jointly  and  severally  covenant  and  agree  wi^i  the  said 
company,  their  successors  and  assigns,  that  the  said  W. 
Loder,  his  heirs,  executors,  or  administrators,  shall  and- 
will  pay  unto  the  said  company,  their  successors  or  as- 
signs, one  annuity  of  82/.  5s.  6d.  during  the  term  of 
three  years,  to  commence  from  the  1st  of  February  in- 
stant, if  T.  Smith,  J.  Martin,  H.  Qt>ver,  and  F.  J.  Timmi, 
or  the  survivor  of  them,  shall  so  long  live,  and  to  be  paid 
on  the  1st  of  February  in  each  year  of  the  said  term, 
without  any  deduction  thereout, — ^the  first  paymeal 
thereof  to  be  made  on  the  1st  of  February  next,  and  the 
last  payment  thereof  on  the  1st  of  February  1854,  if  the 
said  term  shall  so  long  continue ;  and  also  that  the  said 
W.  Loder,  lus  heirs,  executors,  or  administrators,  shall 
and  will,  until  the  whole  of  the  said  annuity,  and  all 
arrears  thereof,  and  all  costs  and  chaises  incident  theie- 
to,  shall  be  ftdly  paid  and  satisfied,  keep  on  foot  the  tio 
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several  policies  of  assurance  which  the  said  W.  Loder       1852. 
has  effected  with  the  said  company  on  the  lives  of  him-    THEBwnra 
self  and  of  his  said  wife,  for  200/.  each,  dated  the  4th  of  ,    Emkm 
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Febmarj^  and  numbered  respectively  8756  and  8757^  «. 

which  he  has  this  day  deposited  with  the  said  company, 
for  the  better  securing  the  due  payment  of  the  said  an- 
nuity ',  and  that^  in  case  he  shall  neglect  to  pay  the 
premiums  thereon,  then  that  the  said  trustees  may  pay 
the  same ;  and  that  the  said  W.  Loder,  his  heirs,  exe- 
jcutors,  or  administrators,  shall,  upon  demand,  repay  to 
them  the  amount  of  the  moneys  so  paid :  And  this  in- 
denture further  witnesseth,  that,  for  the  considerations 
aforesaid,  and  for  better  securing  the  said  annuity,  they, 
the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  so  far 
as  regards  their  estate  and  interest,  or  the  estate  and 
interest  of  the  said  W.  Loder  in  right  of  his  said  wife^ 
expectant  upon,  and  to  take  effect  upon,  the  decease  of 
Mary  Ann  Maslin,  the  mother  of  the  said  Elizabeth 
Dring,  do,  and  each  of  them  doth,  hereby  grant,  bargain, 
sell,  alien,  release,  and  confirm  unto  the  said  trustees,  all 
that  their  sixth  part  or  share,  and  all  other  their  share 
and  interest  of  and  in  all  that  freehold  messuage  or  tene- 
ment, farm,  lands,  hereditaments,  and  premises,  with  the 
appurtenances,  situate  &c.,  in  the  parish  of  Winkfield,  in 
the  coimty  of  Berks,  and  now  in  the  occupation  of  the 
said  Mary  Ann  Maslin,  or  her  tenants,  and  all  ways  and 
appurtenances  thereto  belonging,  and  all  the  estate,  right, 
title,  and  interest  of  them  the  said  W.  Loder  and  of  his 
said  wife,  or  of  either  of  them,  to  the  same,  to  have  and 
to  hold  the  said  premises  under  the  said  trustees  for  ever, 
subject  as  hereinafter  mentioned :  And  this  indenture 
further  witnesseth,  that,  for  the  considerations  aforesaid, 
tiiey  the  said  W.  Loder  and  Elizabeth  his  wife,  so  far  as 
regards  their  estate  and  interest,  or  the  estate  and  inter- 
est of  the  said  W.  Loder  in  right  of  his  said  wife^  ex« 
pectant  as  aforesaid,  do,  and  each  of  them  doth,  bargain, 
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1862.       sell^  and  assign  nnto  the  said  tnistees  all  tliat  their  sixth 

ThiBbttibh    P^^  ^^  share^  and  all  other  their  share  and  interest  of 

Empibb       and  in  all  that  leasehold  messuage  or  tenement  and  pre- 
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V.  mises  situate  in  Wardour  Street^  Soho^  in  the  coonty 

Bbowvb.  ^£  Middlesex^  and  also  all  other  the  share  and  interest 
whatsoever^  present  and  future^  of  them  the  said  W.  Loder 
and  Elizabeth  Dring  his  wife^  or  of  either  of  them^  of 
and  in  all  moneys^  estate^  and  effects  whatsoever^  which 
the^  are^  or  either  of  them  is^  in  any  way  entitled  to 
under  or  by  virtue  of  the  last  will  and  testament  of 
Charles  Maslin^  deceased^  the  father  of  the  said  Eliia> 
beth  Dring  Loder^  dated  on  or  about  the  19th  of  No- 
vember^ 1836^  &c.,  and  all  the  rights  title^  kc,  of  them 
the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  or  either 
of  them,  to  the  said  hereby  assigned  premises, — ^to  have 
and  to  hold  the  said  leasehold  premises  unto  the  said 
trustees  for  all  the  residue  of  their  term  and  interest 
therein,  save  the  last  day  thereof,  and  all  other  the  said 
personal  estate,  unto  the  said  trustees  for  ever :  And  it 
is  hereby  agreed  and  declared  that  the  said  trustees  shall 
stand  possessed  of  and  intersted  in  the  said  premiaee^ 
upon  trust  for  securing  the  due  payment  of  the  said 
annuity,  and,  for  that  purpose,  upon  trust  that,  if  the 
said  annuity,  or  any  part  thereof,  shall  at  any  time  be  in 
arrear  for  seven  days  next  after  any  of  the  days  herein- 
before appointed  for  the  payment  thereof,  by  and  out  of 
the  said  hereby-assigned  premises,  or  by  mortgage  or 
absolute  sale  thereof,  by  public  auction  or  private  con- 
tract, without  any  previous  notice,  or  by  all  or  any  of 
the  said  ways  or  means,  at  their  discretion,  to  levy 
and  raise  such  sum  and  sums  of  money  as  shall  be 
necessary  for  paying  and  satisfying  the  said  annuity, 
and  all  costs  and  charges  which  the  siud  company, 
or  the  said  trustees,  shall  or  may  sustain,  expend,  or 
be  put  unto  by  reason  of  the  nonpayment  thereof  or 
otherwise  in  execution  of  the  trusts  thereof,  and  do  and 
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shall  pay  and  apply  the  money  so  to  be  levied  and  raised        1852. 

in  and  towards  payment  and  satisfaction  of  the   said  Tub  British 

arrears^  and  the  accruing  payments  of  the  said  annuity,  assu^ceCo. 
and  of  all  costs  and  charges  accordingly,  and  pay  the  «• 

BSOWNB. 

residue,  if  any,  unto  the  parties  entitled  to  the  same : 
Provided  always,  and  it  is  hereby  agreed  and  declared, 
that  all  contracts,  mortgages,  sales,  assignments,  and 
things  which  shall  be  entered  into,  made,  and  executed 
by  the  said  trustees,  of  or  concerning  the  said  hereby - 
assured  premises,  or  any  part  thereof,  shall  to  all  intents 
and  purposes  be  as  valid  and  effectual  in  the  law  as  the 
same  would  have  been  if  the  said  W.  Loder  and  Eliza- 
beth Dring  Ids  wife,  their  or  either  of  their  heirs,  exe- 
cutors, administrators,  or  assigns,  had  actually  joined  in 
and  executed  the  same ;  and  also  that  the  said  trustees 
shall  not  be  answerable  for  any  loss  which  may  happen 
in  the  execution  of  the  trusts  hereof,  unless  the  same 
shall  happen  through  their  own  wilM  default ;  and  that 
the  receipt  or  receipts  of  them  the  said  trustees  for  any 
moneys  payable  to  them  by  virtue  hereof,  shall  suffi- 
ciently discharge  the  persons  paying  the  same,  and  who 
shall  not  be  liable  to  see  to  the  application  of  such 
moneys,  nor  be  answerable  or  accoimtable  for  the  loss  or 
misapplication  thereof,  nor  be  obliged  to  inquire  or  as- 
certain whether  such  mortgages  or  sales  as  shall  have 
been  made  by  the  said  trustees  by  virtue  hereof,  shall 
have  been  necessary  for  all  or  any  of  the  purposes  here- 
inbefore mentioned :  And,  for  the  better  enabling  the 
said  trustees  to  have,  receive,  and  take  the  hereby-as- 
signed premises,  they  the  said  W.  Loder  and  Elizabeth 
Dring  his  wife  do,  and  each  of  them  doth,  hereby  irrevo- 
cably nominate,  constitute,  and  appoint  the  said  trustees, 
their,  his,  and  her  true  and  lawful  attorneys  and  attorney, 
to  ask,  demand,  sue  for,  and  recover,  receive,  and  take 
the  payment,  transfer,  and  assignment  of  the  said  hereby- 
assigned  premises,  and  every  part  and  parcel  thereof, 
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1853.        and^  on  receipt  thereof^  to  make/signi  and  giye  micii 

TheBbixish    ^^^P%  releases^  and  diBchargea  in  the  law  for  the  same, 

Empibb       as  shall  be  necessary^  and.  on  default  thereof,  to  com- 
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«.  mence  and  prosecute  with  effect  all  such  actions,  smts, 

and  other  proceedings  at  law  and  in  equity  for  the  re- 
coyery  thereof^  as  the  said  attorney  shall  be  advised,  and 
generally  to  do  and  perform  all  and  eyery  such  finrdier 
and  other  acts,  deeds,  matters,  and  things  in  the  pre-^ 
mises,  as  he  or  they  shall  think  fit :  And  the  said  W» 
Loder,  for  himself  and  his  said  wife,  and  for  their  re- 
spective heirs,  executors,  and  administrators,  doth  hereby 
covenant  and  declare  to  and  with  the  said  trustees,  that 
they  have,  or  one  of  them  now  hath,  in  himself  or  herself, 
full  power  and  absolute  authority  to  charge  all  and  sin* 
gular  the  said  premises  hereby  charged  with  the  payment 
of  the  said  annuity,  and  convey  and  assure  the  said  pre- 
mises as  aforesaid ;  and  also  that  the  said  premises  shall 
be  holden  and  enjoyed  without  any  hindrance,  inter- 
ruption, claim,  or  demand  whatsoever  from  or  by  them 
the  said  W.  Loder  and  Elizabeth  Dring  his  wife,  or 
either  of  them,  their  or  either  of  their  heirs,  executors, 
administrators,  or  assigns,  or  any  other  person  whom- 
soever ;  and  that  free  and  dear,  and  fireely  and  clearly 
acquitted,  exonerated,  and  dischai^ed  by  them  the  said 
W.  Loder  and  Elizabeth  Dring  his  wife,  their  or  either 
of  their  heirs,  executors,  administrators,  and  assigns,  o^ 
from,  and  against  all  and  all  manner  of  former  estates, 
titles,  charges,  and  incumbrances  whatsoever ;  and,  far- 
ther, that  they  the  said  W.  Loder  and  Elisabeth 
his  wife,  their  and  each  of  their  heirs,  executors, 
nistrators,  and  assigns,  and  every  other  person  lawfully 
and  equitably  claiming  any  estate,  right,  title,  or  interest 
whatsoever,  in,  to,  or  out  of  the  said  premises  hereby 
charged  or  conveyed  and  assured,  or  any  part  thered^ 
shall  and  will  at  all  times  hereafter,  upon  every  reason- 
able request  of  the  said  trustees,  but,  until  such  mort- 
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gage  or  sale  shall  be  made^  at  the  costs  and  charges  of       1852. 
the  said  W.  Loder  lind  Elizabeth  Dring  his  wife,  or  one    the  Bbitish 
of  them,  their  or  one  of  their  heirs,  executors,  adminis-  ^^gj^^^co 
trators,  or  assigns,  and,  after  such  sale  or  mortgage,  «• 

then  at  the  costs  and  charges  of  the  persons  requiring 
the  same,  make,  do,  and  execute  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  matters,  and 
things  whatsoever  as  may  be  necessary  for  the  more  ef- 
fectoaUy  charging,  granting,  mortgaging,  and  assuring 
the  said  hereby-assured  premises  unto  the  said  trustees, 
or  any  mortgagee  or  purchaser  thereof :  And,  lastly,  that, 
when  and  so  soon  as  by  the  expiration  or  other  sooner 
determination  of  the  said  term  of  three  years,  the  annuity 
hereby  granted  shall  cease  to  be  payable,  and  all  arrears 
thereof,  and  all  other  sum  and  sums  of  money  due  and 
payable  to  the  said  trustees  shall  have  been  fiiUy  paid 
and  satisfied,  then  these  presents,  and  eyerything  herein 
contained,  shall  cease  and  be  void,  but  subject  and  with- 
out prejudice  to  any  act,  deed,  matter,  or  thing  which 
shall  in  the  meantime  haye  been  made  and  done  by 
yirtue  hereof/'  The  plea  then  stated,  that,  before  and 
at  the  time  of  the  making  of  the  said  supposed  indenture, 
the  plaintiffs  were,  and  from  thence  hitherto  had  been 
and  still  were,  a  joint-stock  company  completely  regis-* 
tered  under  the  7  &  8  Vict.  c.  110,  intituled,  &;c.,  and 
that  the  said  supposed  indenture,  and  the  covenant  in 
the  declaration  mentioned,  was  a  contract  entered  into 
on  behalf  of  the  said  joint-stock  company  so  completely 
registered  as  aforesaid,  and  was  not  nor  is  it  a  contract 
for  the  purchase  of  any  article  the  payment  or  consider- 
ation for  which  did  not  or  does  not  exceed  the  sum  of 
SOL,  or  for  any  service  the  period  of  which  did  not  or 
does  not  exceed  six  months,  and  the  consideration  for 
which  did  not  or  does  not  exceed  50/.,  and  was  not  nor 
is  it  a  bill  of  exchange  or  promissory  note ;  and  that  the 
said  contract,  indenture,  and  covenant  was  not  nor  is  it 
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signed  by  two  of  the  directors  of  the  said  company, 
and  sealed  with  the  common  seal  thereof,  or  signed  by 
any  officer  of  the  said  company  on  its  behalf  thereunto 
expressly  authorized  by  any  minute  or  resolution  of  the 
board  of  directors,  applying  to  the  particular  case,  where- 
by and  by  force  of  the  statute  in  such  case  made,  the 
said  contract,  indenture,  and  covenant  was  and  is  void 
and  ineffectual,  except  as  against  the  plaintiffs,  being  the 
company  on  whose  behalf  the  same  had  been  made, — 
verification. 

Special  demurrer,  for  that  the  matters  of  defence 
therein  pleaded  do  not  constitute  any  defence,  for  that 
they  do  not  make  the  said  indenture  void  and  ineffectual 
against  the  plaintiffs ;  that  the  requisites  therein  allied 
are  not  necessary  for  such  an  indenture ;  that  the  inden- 
ture is  not  a  contract  within  the  meaning  of  the  enact- 
ment of  the  statute  referred  to  in  the  plea;  and  that  the 
plea  is  double,  for  relying  upon  both  want  of  signature 
and  want  of  sealing,  &c.     Joinder  in  demurrer. 


WilleSj  in  support  of  the  demurrer.  The  contract  de- 
clared upon  is  essentially  unilateral, — to  be  performed  by 
the  defendant.  The  deed  recites  that  the  company  ad- 
vanced the  200/.  as  agreed ;  and  it  contains  covenants 
in  favour  of  the  company,  in  consideration  of  such  ad- 
vance. One  of  the  covenantors  now  objects  that  the 
plaintiffs  cannot  recover,  because  they  have  not  executed 
the  deed.  This  objection  is  based  upon  the  44th  section 
of  the  7  &  8  Vict.  c.  110 :  but  it  will  be  necessary  to  find 
very  stringent  language  in  that  section  to  sustain  it.  The 
words  are, — "  For  the  purpose  of  r^ulating  contracts 
entered  into  on  behalf  of  any  joint-stock  company  com- 
pletely registered  under  this  act  (except  contracts  for 
the  purchase  of  any  article  the  payment  or  consideration 
for  which  doth  not  exceed  the  sum  of  50/.,  or  for  any 
service  the  period  of  which  doth  not  exceed  six  months, 
and  the  consideration  for  which  doth  not  exceed  50/.,  and 
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espcq)t  bills  of  exchange  and  promissory  notes)^  be  it  en-        1852. 

acted^  that  every  such  contract  shall  be  in  writing,  and  the  Bbitibu 

signed  by  two  at  least  of  the  directors  of  the  company  on  A-g^'^'^^^'co 
whose  behalf  the  same  shall  be  entered  into^  snishaUbe  v, 

Bbowitk 

sealed  with  the  common  seal  thereof,  or  signed  by  some 
officer  of  the  company  on  its  behalf,  to  be  thereunto  ex- 
pressly authorized  by  some  minute  or  resolution  of  the 
board  of  directors  applying  to  the  particular  case ;  and 
that^  in  the  absence  of  such  requisites^  or  of  any  of  them^ 
any  such  contract  shall  be  void  and  ineffectual  (except 
as  against  the  company  on  whose  behalf  the  same  shall 
have  been  made) ;  and  that  every  such  contract  for  the 
purchase  of  any  article  the  consideration  of  which  does 
not  exceed  the  sum  of  50/.,  or  for  any  services  the  period 
of  which  doth  not  exceed  six  months,  and  the  consider- 
ation for  which  doth  not  exceed  50/.,  entered  into  on 
behalf  of  any  joint-stock  company  completely  registered 
under  this  act,  may  be  entered  into  by  any  officer  au- 
thorized by  a  general  bye-law  in  that  behalf;  and  that 
every  such  contract,  whether  under  seal  or  not,  shall 
immediately  after  the  same  shall  have  been  entered  into, 
be  reported  to  the  secretary  or  other  appointed  officer  of 
the  company  on  whose  behalf  the  same  shall  have  been 
entered  into,  who  shall  enter  the  same  in  proper  books  to 
be  kept  for  that  purpose ;  and  that,  if  any  such  contract 
be  not  so  reported  and  entered,  then  the  officer  by  whose 
default  such  contract  shall  not  be  so  reported  or  entered, 
shall  be  liable  to  repay  to  the  company  on  whose  behalf 
such  contract  may  be  made,  the  amount  of  the  consider- 
ation agreed  to  be  paid  by  or  on  behalf  of  such  company 
in  respect  of  such  contract/'  '  This  is  an  enactment  de- 
signed for  the  protection  of  joint-stock  companies ;  its 
oljject  throughout  seems  to  be,  to  give  the  shareholders 
certain  privileges  and  immunities.  But  for  the  sugges- 
tion thrown  out  in  Ridley  v.  The  PlymotUh,  ^c.  Grind- 
vsg  and  Baking  Company,  2  Exch.  711,  that  a  contract 
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1863.        not  entered  into  in  compliance  with  that  section  cannot 

ThbBbitibh    be  enforced  by  the  company^  there  wonld  have  been 

^^^j^^^^   little  difficulty  here.     [Mauk,  J.    There  is  no  stipnla- 

^'  tion  in  this  deed  for  anything  to  be  done  by  the  com- 

Bbowitx. 

pany .]     None.    The  44th  section  was  intended  to  vpfffy 

only  to  cases  where  there  is  a  mutuality^  where  the 
things  contracted  to  be  done  on  the  one  side  form  the 
consideration  for  what  is  to  be  done  on  the  other  dde^ — 
as  in  the  case  of  a  lease^  where  the  whole  consideration 
for  what  the  tenant  contracts  to  do,  is,  the  leasing  of  the 
land.  If  the  landlord  does  not  execute  the  lease^  the 
consideration  fails.  The  leading  case  upon  that  subject 
is  Soprani  v.  Skurro,  Yelv.  18.  There^  *'  Soprani  and 
Bamardi  brought  assumpsit  against  Skurro^  and  de- 
clared that  it  was  agreed  between  the  phdntifb  and  one 
Zanches^  that  Zanches  should  demise  to  one  Wdah  a 
messuage  for  seven  years^  and  that  it  was  agreed  that 
Welsh  during  the  said  term  should  repair  the  house  with 
tile  and  glass  only ;  and  it  was  agreed  that  these  and 
other  covenants  should  be  put  into  an  indenture  between 
the  said  Welsh  and  Zanches^  and  that  the  plaintiffi 
should  be  bound  in  100/.  for  the  performance  of  the  co- 
venants on  the  part  of  Welsh;  and  they  further  shewed 
that  an  indenture  was  drawn^  and  because  there  were 
more  covenants  put  into  the  indenture  to  be  performed 
on  the  part  of  Welsh  than  were  at  first  agreed^  viz.  that 
Welsh  should  be  boimd  to  all  manner  of  repairs,  Welsh 
refused  to  seal  the  iudenture,  and  the  plainti£b  refused 
to  seal  the  bond  of  100/.  for  performance  &c. ;  they  fur- 
ther shewed,  that,  in  the  said  house,  there  was  a  great 
wall,  parcel  of  it,  ruinous  and  likely  to  fall  within  the 
term;  and  that  Skurro,  the  defendant,  in  considera- 
tion Welsh  would  seal  the  indenture,  aiii  the  plaintiffs 
the  bond  of  100/.,  undertook  and  promised  the  plaintifls 
that  be  would  maintain  the  said  wall  durante  prsedieto 
termino  7  annorum :  they  shewed,  that,  in  considera- 
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tione  inde,  Welsh  sealed  the  indenture  as  his  deed,  to        1862. 
Zanches,  and  that  the  plaintiffs  also  sealed  the  bond  of  xheBbitibh 

100/.  to  the  said  Zanches;  and  said^  in  facto^  that  the       Empibe 

Absctbancb  Co. 
wan  of  the  said  house  fell^  for  want  of  repairs^  within  the  «. 

said  term ;  and  shewed  in  certain  when^  both  after  the 
sealing  and  delivery  of  the  said  indenture  by  Welsh,  and 
of  the  said  bond  by  the  plaintiffs  (yiz.  in  his  verbis^ 
durante  prsedicto  termino  7  annorum  per  indentur' 
pned'  dimiss')^  whereby  they  had  forfeited  their  bond^ 
to  their  damage  200/. ;  and^  upon  non  assumpsit  plead- 
ed, it  was  found  for  the  plaintiffs.  And  it  was  moved 
in  arrest  of  judgment  that  the  declaration  was  insuffi- 
cient;  for^  the  action  is  founded  on  a  breach  of  pro- 
mise in  the  defendant  for  not  repairing  a  wall^  parcel 
of  the  house  agreed  to  be  demised  to  Welch  by  Zanches ; 
bat  it  is  not  expressly  alleged  that  Zanches  did  demise 
the  said  house;  and^  if  there  is  no  demise^  then  there  is 
no  possibility  for  the  defendant  to  repair  it  during  the 
term ;  for^  non  constat  that  there  is  any  term :  and  a 
good  exception^  per  totam  curiam ;  because,  for  anything 
that  appears  in  the  declaration,  the  indenture  sealed  was 
only  on  the  part  of  the  lessee,  and  not  on  the  part  of 
Zanches,  the  lessor ;  and,  if  the  lessee  seals  his  part,  and 
not  the  lessor,  nihil  operat.,  neither  in  respect  of  the 
interest,  nor  in  respect  of  the  covenants ;  for,  the  cove- 
nants depend  upon  the  lease,  and  the  plaintiff's  bond 
upon  the  covenants;  and,  if  there  is  no  lease,  there  is 
no  covenant,  and  by  consequence  no  breach  of  the  cove- 
nant, whereby  the  plaintiffs  can  in  any  sort  be  damni- 
fied; for,  if  the  lease  had  been  made,  and  afterwards 
surrendered,  all  the  covenants  and  the  bond  for  per- 
finrmance  of  them  had  been  void  also.''  In  Pitman  v. 
Woodbury f  8  Exch.  4,  where  this  matter  is  much  dis- 
cussed, Parke,  B.,  says:  ''The  cases  establish,  that  a 
covenantee  in  an  ordinary  indenture,  who  is  a  party  to 
it,  may  sne  the  covenantor  who  executed  it,  although  he 
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1852.        himself  never  did;  for^  he  is  a  party,  although  he  did 
The  Beitish    ^^^  execute,  and  parties  to  an  indenture  may  sue,  though 
EicpiBB       strangers  cannot ;  and  it  makes  no  diflFerence  that  the  co- 
«.  Tenants  of  the  defendant  are  therein  stated  to  be  tn  icoiwi- 

deration  of  those  of  the  covenantee.  Of  this  there  is  no 
doubt,  nor  that  a  covenant  binds  without  consideration. 
But,  with  respect  to  leases  by  indenture,  the  older  autho- 
rities shew  that  the  covenants,  which  depend  on  the 
interest  of  the  lease,  and  are  made  because  the  covenantor 
has  that  interest, — such  as  those  to  repair  and  pay  rent 
during  the  term,  are  not  obligatory,  if  the  lessor  does 
not  execute, — not  because  the  lessor  is  not  a  party, 
but  because  that  interest  has  not  been  created  to  which 
such  covenants  are  annexed,  and  during  which  only 
they  operate,  as  such  covenants  undoubtedly  do  not, 
if  the  term  ends  by  surrender,  and  are  suspended  by 
eviction  by  the  lessor,  so  they  do  not  begin  to  operate 
unless  the  term  commences :  the  foundation  of  the  cove- 
nant failing,  the  covenant  fails  also.  Unless  there  be  a 
term,  a  covenant  to  repair  during  it,  is  void.  But,  with 
respect  to  collateral  covenants,  not  depending  on  the 
interest  in  the  land,  it  is  otherwise,  and  they  are  obli- 
gatory." The  matter  was  also  discussed  in  Cooch  v. 
Goodman,  2  Q.  B.  580,  where  the  court  of  Queen's 
Bench  expressed  an  inclination  of  opinion,  that  it  was 
not  necessary  that  the  landlord  should  have  executed  the 
lease,  provided  the  tenant  has  had  the  enjoyment  of  the 
land.  [Jervis,  C.  J.  So  I  should  have  thought.  In 
Pitman  v.  Woodbury,  it  may  be  that  both  parties  had 
repudiated  the  contract,  and  elected  to  treat  it  as  a 
tenancy  from  year  to  year :  and  in  Soprani  v.  Skurro,  it 
may  be  that  the  lessee  never  was  in  possession.]  The 
44th  section  is  confined  to  cases  where  there  is  mutuality, 
where  the  execution  of  the  contract  by  the  company  is 
essential,  and  would  compel  them  to  do  something. 
[Jervis,  C.  J.,  referred  to  Smiih  v.  The  Hull  Glass  Com- 
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pom/,  ants.  Vol.  XI,  p.  897].    In  Rose  v.  PotMon,  2  B.        1852. 
&  Ad.  822,  Lord  Tenterden  says :  "  Whether  an  entire   the  Bkitibh 
failure  of  consideration  will  in  all  cases  relieve  a  party  AsaFB^OTCo 
firom  the  obligation  of  his  deed,  it  is  not  necessary  at  «• 

present  to  inquire.  In  the  case  of  a  lease  not  executed 
by  the  lessor,  it  certainly  does,  because,  in  default  of 
such  execution,  there  is  no  lease.''  That  shews  that  the 
OEue  of  the  lease  is  the  single  exception. 

Hugh  Hill,  contrk.  The  contract  in  question,  it  is 
submitted,  is  a  contract  within  the  meaning  of  the  44th 
section  of  the  7  &  8  Vict.  c.  110,  and  void,  except  as 
against  the  company,  for  the  reasons  stated  in  the  plea. 
No  doubt,  there  are  many  cases  where  a  covenantee  may 
sue  for  a  breach  of  the  covenants,  although  he  has  not 
executed  the  deed.  The  authorities  upon  the  subject  are 
collected  in  WetJierell  v.  Langston,  1  Exch.  634.  So, 
in  Laythoarp  v.  Bryant,  2  N.  C.  735,  3  Scott,  238,  it 
was  decided,  that,  a  contract  within  the  4th  section  of 
the  statute  of  frauds,  29  Car.  2,  c.  3,  may  be  sued  on 
by  a  party  who  has  not  signed  it.  But  here  there  is  no- 
thing but  the  execution  of  the  deed  by  the  company  to 
bind  them  to  assent  to  the  parties  of  the  fourth  part 
being  trustees.  The  deed  provides,  in  language  which, 
according  to  the  rule  laid  down  in  Pordage  v.  Cole,  1 
Wms.  Saund.  319,  are  words  of  covenant  by  each  party, 
that  the  trustees  should  stand  possessed  of  the  property 
conveyed  to  them,  upon  trust  to  sell  the  same  if  the  an- 
nuity should  be  in  arrear.  The  contract,  on  the  face  of 
it,  is  expressed  to  be  made  on  behalf  of  the  company ;  it 
is  not  competent  to  them,  therefore,  to  say  that  it  is  not 
made  on  their  behalf.  But  for  the  exceptions,  it  might 
well  have  been  that  "  contracts ''  in  the  statute  was  in- 
tended to  mean  contracts  which  required  execution  by  the 
ccnnpany  to  give  them  validity.*  It  would,  however,  lead 
to  great  iuconvenience,  to  depart  from  the  plain  meaning 
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1852.       of  the  wGrds  used.    In  The  Copper  Miner f^  Company  r. 

Ths  British    "^^j  ^^  Q.  B.  229^  in.  assumpsit  by  a  corporation  on  a 

AflsTOAwSco  ^^*^^*^  ^^^  *^®  supply  of  iron-rails  to  the  defendant, 

V.  averring  mutual  promises,  the  defendant  pleaded  non 

jBsowhh» 

assumpsit  only.    On  the  trial,  the  plaintiffs  proved  the 

making  of  the  contract  in  &ct ;  the  defendant  proved  a 
charter  incorporating  the  plaintiffs  for  the  purpose  of 
trading  in  copper-ore,  but  containing  nothing  as  to  trad- 
ing in  iron.  No  other  charter  was  proved :  nor  was 
there  any  evidence  that  the  contract  proved  was  in  any 
way  ancillary  to  the  trade  in  copper.  It  was  held  that 
the  contract,  not  being  under  seal,  and  not  being 
for  the  trading  purpose  for  which  the  plaintiffs  were 
incorporated,  did  not  bind  the  plaintiffs^  and  that  the 
defendant  was  entitled  to  the  verdict  on  non  assump- 
sit, 08  there  was  no  consideration  for  his  promise,  Lari 
Campbell,  in  giving  judgment,  says:  ''By  the  sta- 
tute of  frauds,  no  action  can  be  brought  upon  certain 
agreements^  unless  there  be  a  memorandum  thereof 
signed  by  the  party  to  be  charged ;  and  the  courts  have 
very  properly  held  that  a  party  who  has  signed  a  memo- 
randum of  the  agreement,  may  be  sued  upon  it.  although 
the  other  party  has  not ;  because,  there,  the  requisition 
of  the  statute  has  been  complied  with,  and  there  is  such 
an  agreement  as  the  party  suing  alleges.  But,  here,  the 
consideration  for  the  defendant's  promise,  is,  an  allied 
promise  by  the  plaintiffs ;  and,  their  supposed  promise 
given  in  evidence  being  void,  the  contract  allied  is  not 
proved.  It  would,  indeed,  be  strange  if  a  corporation 
entering  into  a  commercial  contract,  might  enforce  it  at 
pleasure,  but  might  break  it  with  impunity,  wherever 
fraudulently  induced  to  do  so.  The  plaintiff  finally  idy 
upon  a  suggestion  of  Tindal,  C.  J.,  in  The  FlsJimongenf 
Company  v.  Robertson,  5  M.  &  G.  131,  192,  6  Scott, 
N.  R.  56,  105,  that,  when  a  corporation  have  sued  as 
plaintiffs  upon  a  simple  contract,  they  may  possibly  for 
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ever  be  estopped  from  objecting  that  the  contract  was        1852. 
not  binding  upon  them^  so  as  to  afford  a  remedy  to  the    TsBBRiTira 
other  side  by  cross-action^  and  to  take  away  the  objec-  assuiISctCo 
tion  of  want  of  reciprocity.     But  there  is  great  difficulty  ^ 

in  saying  what  shall  be  the  form  of  action  to  which  the 
opposite  side  may  resort^  or  from  what  point  of  time  the 
estoppel  is  to  operate;  and^  after  aU^  it  would  only  give 
a  remedy  upon  the  contract^  where  the  corporation  have 
deemed  it  for  their  advantage  to  enforce  it  by  action,  the 
other  side  being  left  without  remedy  where  the  corpor- 
ation wish  entirely  to  break  and  abandon  it.  Besides, 
giving  full  effect  to  the  supposed  estoppel,  and  supposing 
that  hereafter  the  now  plaintiffs  might  be  sued  in  an 
action  of  covenant  on  this  contract  (the  want  of  profert 
being  somehow  excused),  still  the  estoppel  would  not 
prove  the  contract  set  out  in  this  declaration,  which  sup- 
poses the  promises  on  either  side  to  be  without  seal.  On 
no  ground,  therefore,  can  the  action  be  supported.^'  It 
is  submitted,  therefore,  that,  there  being  certain  provi- 
sions in  this  deed  which  profess  to  bind  the  company, 
and  the  contract  purporting  to  be  made  on  behalf  of  the 
company,  it  is  a  contract  within  the  44th  section  of  the 
statute,  and  void  for  not  being  executed  in  compliance 
with  the  provisions  of  the  act. 

WiUes  was  heard  in  reply. 

Jbryis,  C.  J.  I  am  of  opinion  that  the  plaintiffs  in 
this  case  are  entitled  to  judgment.  It  is  admitted  by 
Mr.  Hill,  that  the  44th  section  of  the  statute  applies  only 
to  such  contracts  as  are  entered  into  on  behalf  of  the 
company ;  and,  admitting  that  a  bond  or  a  deed-poll  is 
not  within  that  section,  it  is  suggested  that  a  more  gene- 
ral application  is  to  be  given  to  the  words  used,  by  rea- 
-son  of  the  exception,  and  that  every  case  which  does  not 
fidl  within  the  exception,  must  come  within  the  general 
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]  852.       words.    The  44th  section  in  effect  says  that  all  contracts 
The  Bbitibh   entered  into  on  behalf  of  a  completely  registered  com- 
Ass^^ctC     I^^y>  ®^^  ^  executed  in  a  given  manner^  and  that,  in 
«•  the  absence  of  such  requisites,  or  of  any  of  them,  every 

such  contract  shall  be  void  and  ineffectual,  except  as 
against  the  company  on  whose  behalf  the  same  shall 
have  been  made.  The  question  is,  whether  this  is  or  is 
not  ^'  a  contract  made  on  behalf  of  the  company,''  It 
seems  to  me  that  it  is  not.  Mr.  Hill  says  it  is,  from  the 
form  of  the  contract,  because  there  is  a  covenant  on  the 
part  of  the  trustees  of  the  company  to  do  certain  things. 
I  apprehend  that  is  not  the  fair  meaning  of  the  contract 
The  contract  is  in  effect  this : — The  company  advance  a 
sum  of  money  to  Loder,  in  consideration  of  which  he 
grants  them  an  annuity  of  82/.  5^.  6d,  for  three  years, 
for  the  due  payment  of  which  the  defendant  covenants 
jointly  with  him ;  and  Loder,  by  way  of  further  security, 
deposits  with  the  trustees  certain  poUcies,  and,  together 
with  his  wife,  assigns  to  the  company  a  reversionary  in- 
terest of  the  latter,  with  power  to  the  trustees  to  sell 
the  same  fqr  the  purpose  of  paying  the  annuity,  in  case 
of  default.  This  is  not  a  covenant  that  the  trustees  shall 
do  an  act,  but  a  mere  condition  or  qualification  of  the 
grant,  and  would  be  equally  binding  on  the  trustees, 
whether  the  company  executed  the  deed  or  not.  It 
seems  to  me  that  the  44th  section  was  meant  to  be  con- 
fined to  cases  where  the  company  bind  themselves  to  do 
something,  in  consideration  of  which  something  else  is 
to  be  done  by  the  other  party :  and  then  the  contract 
must  be  under  -seal,  and  made  with  the  additional  for- 
malities pointed  out  by  the  section.  If  it  be  not  so 
made,  the  party  contracted  with  may  enforce  the  con- 
tract against  the  company,  but  the  company  cannot  en- 
force it  against  him.  That  certainly  seems  somewhat 
hard ;  but  the  object  evidently  was,  to  compel  these  com- 
panies so  to  contract  as  to  secure  justice  being  done  to 


V, 
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the  interests  as  well  of  the  shareholders  as  of  those  with        1862. 
whom  they  contract.     If  that  be  so,  this  contract,  being    thb  British 

entirely  unilateral,  clearly  is  not  within  the  act  of  par-       Empibb 
_.  Absitbance  Co. 

liaxnent. 

Maule,  J.  I  am  of  the  same  opinion.  The  object 
of  this  section  of  the  act  may  not  be  very  transparent ; 
but  I  think  the  words  of  it  are  plain  enough.  Apart 
from  the  act  of  parliament,  is  this  a  contract  entered 
into  on  behalf  of  the  company  ?  Here  is  a  covenant  by 
the  defendant  and  another  to  pay  certain  moneys  to  cer- 
tain covenantees.  As  soon  as  the  deed  was  executed  by 
the  covenantors,  it  was  competent  to  the  covenantees  to 
sue  upon  it,  without  any  act  done  by  them.  That,  I 
think,  sufficiently  shews  that  this  is  not  a  contract  enter- 
ed into  on  behalf  of  the  company.  It  was  not  necessary 
for  the  company  to  know  anything  about  it.  Accord- 
ing to  the  law  as  expounded  in  Wetherell  v.  Langaton, 
1  Exch.  634,  this  contract  only  requires  of  the  company 
the  act  of  suing  upon  it.  The  act  of  parliament,  there- 
fore, does  not  apply :  the  words  as  well  as  the  spirit  of  it 
comprehend  only  contracts  which  are  made  for  the  pur- 
pose of  binding  the  company.  So  far  I  have  considered 
the  case  simply  with  respect  to  the  general  effect  of  the 
deed.  The  particular  terms  in  which  the  deed  is  worded, 
can  make  no  difference. 

Talfourd,  J.  I  am  of  the  same  opinion.  The  only 
question  is,  whether  or  not  this  is  a  contract  made  on 
behalf  of  the  company,  within  the  meaning  of  the  44th 
section  of  the  statute,  that  is,  whether  it  is  a  contract 
whereby  the  managers  or  trustees  professed  to  bind  the 
company.  For  the  reasons  above  given,  I  am  of  opinion 
it  is  not  within  the  act. 

Judgment  for  the  plaintiffs. 
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1852. 


WiLLOUGHBY  and  Others^  Appellants;  Ho&bidgs, 

Respondent. 

Nov.  19. 

The  lessees  of  a  1  HIS  was  a  plaint  in  the  ooonty-conrt  of  Cheshire,  at 
^Sfor  Birkenhead,  entered  on  the  17th  of  June,  1852,  and 
^e  conveyance  tried,  without  a  jury,  on  the  8rd  of  July,    The  parti- 

of  passengers,  '  .      ,  .  ^, 

goods,  and  cat-  colars  of  the  plaintifif's  demand  or  claim,  were  aa  fol- 

tie  from  A.  to     I 
B.,  and  also         ^OWS  I— 
slips  for  land- 
ing and  em-  f(  In  the  County-Court  of  Cheshire,  at  Birkenhead. 

barking,  which  .     . 

were  (gene-  "  Between  John  Horridge,  plaintiff,  and  E.  0. 

j^^"^*^*  Willoughby  and  another,  defendants. 

pose :— Held,         "  This  action  is  brought  to  recover  the  sum  of  3U.  10#., 

that  they  were 

liable  for  an  in-  on  the  following  grounds  of  action,  viz.  for  that  you,  as 
i^he  horse  of  carriers  for  hire,  were  intrusted  with  certain  goods^  to 
a  passenger,  in   ^f  a  mare,  of  the  plaintiff,  to  be  carried  from  Birken- 

oonsequence  of  '^ 

the  side-rail  of  head  to  Liverpool,  and  that,  by  your  negligence,  the  said 

(of  the  d^er?  niare  was  staked,  cut,  and  wounded,  and  in  consequence 

J^^^*^^had  *^c^®^^  ^^  obliged  to  be  and  was  destroyed,  to  the 

been  forewarn-  plaintiff^s  damage  of  31/.  10*.*' 

ed)  giving  way, 

horae°was*^at  '^^^  defendants  are  lessees  of  a  ferry  across  the  river 

the  time  under   Mersey,  running  their  steam-boats,  at  short  intervals 

the  control  and  •'  o 

management  of  throughout  the  day,  between  Liverpool  and  Birkenhead, 
1    owner.         ^  ^^^  g.^^  £^^  ^j^^  Conveyance  of  passengers  and  goods 

for  hire ;  and  it  is  part  of  their  duty  to  provide  accom- 
modation for  embarking  and  landing  at  both  sides  of  the 
river.  It  is  not  the  practice  of  the  defendants  to  take 
charge  of  horses,  cattle,  or  other  live  animals,  while  on 
board  their  steam-boats :  and,  on  the  occasion  in  qoes* 
tion,  the  defendants  did  not  themselves,  nor  by  their 
boatmen  or  servants,  in  any  way  interfere  with  the  plain- 
tiff's mare,  from  the  time  she  was  taken  on  board  by  the 
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plaintiff  Umself  at  Birkenhead^  untU  the  ii^jory  ooeurred>        1852. 
as  hereinafter  mentioned.  Willouqhbt 

In  the  month  of  May  last,  the  plaintiff  rode  his  mare  „  -^PP*' 
to  the  ferry  at  Birkenhead,  paid  one  shilling  (being  the  Besp. 
usoal  charge  for  the  conveyance  of  a  horse  to  Liverpool)^ 
led  her  on  board  himself^  and  remained  with  her  until 
the  steam-boat  was  properly  moored  alongside  of  a  large 
floating  landing-stage  at  Liverpool,  which  is  used  for 
the  convenience  of  all  the  ferries,— -eight  or  ten  in 
number. 

The  floating  landing-stage  is  several  feet  higher  than 
Ae  decks  of  the  steam-boats :  and,  for  the  landing  of 
passengers,  horses,  &c.,  moveable  slips,  the  property  of 
the  lessees  or  proprietors  of  the  different  ferries,  are  used. 
These  slips  have  light  hand-rails  on  either  side;  and, 
Ooogh  suitable  for  foot-passengers,  are  apparently  too 
slight,  and  not  of  the  best  construction,  for  landing 
horses  or  other  heavy  animals :  but  the  defendants'  slip 
did  not  differ  in  appearance  from  those  used  by  the  con- 
ductors of  the  other  ferries :  and,  if  it  had  been  sound, 
or  even  if  it  had  not  been  known  to  be  unsound,  the 
judge  stated  that  he  would  have  considered  the  injury 
accidental,  and  would  not  have  visited  the  defendants 
with  damages. 

It  was  proved  that  one  of  the  hand-rails  of  the  slip  in 
question  had  been  broken  by  a  horse  about  a  fortnight 
before;  that  it  was  broken  in  the  centre,  where  a  sharps- 
pointed  upright  supporter  of  iron  entered  it ;  and  that 
the  rail  was  then  tied  together  again  with  a  piece  of 
cord,  and  used  as  before;  and  that  again,  on  the  morn- 
ing of  the  day  on  which  the  plaintiff's  mare  was  injured, 
the  same  rail  had  been  broken  a  second  time  by  a  horse 
filling  against  it ;  after  which  the  defendants  had  been 
distinctly  cautioned  by  a  policeman  on  duty,  that,  if  thqr 
persisted  in  using  that  slip,  they,  would  be  reported : 
notwithstanding  which,^  the  railing  was  again  put  together. 
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1852.  <uicl^  the  plaintiff's  mare  (while  she  was  being  led  by  the 
WellouohbT  pl^^tiff  from  the  boat  to  the  landing-stage)  pressing 
-^PPm  against  it,  the  two  pieces  of  the  hand-rail  parted,  and 
Besp.  the  mare  was  pierced  by  the  iron  upright  before  men- 
tioned, and  was  so  much  hurt  that  it  was  necessary  to 
destroy  her  at  once. 

The  plaintiff  had  no  knowledge  that  the  hand-rail  had 
been  broken ;  nor  was  there  anything  in  its  appearance 
to  attract  attention. 

For  the  defendants,  it  was  contended,  that,  under  the 
circumstances,  they  were  not  liable ;  that  all  they  un- 
dertook, was,  to  find  steam-accommodation,  and  the 
means  of  crossing  from  Liverpool  to  Birkenhead,  and 
from  Birkenhead  to  Liverpool;  that  they  never  took 
charge  of  live  animals ;  and  that,  as  the  mare  in  ques- 
tion remained  the  whole  time  under  the  control  and 
management  of  the  plaintiff  himself,  she  was  at  his  risk, 
and  that  the  defendants  could  not  be  legally  held  re- 
sponsible for  the  injury  the  plaintiff  had  sustained. 

The  judge  was  of  opinion  that  the  injury  was  caused 
by  the  defective  hand-rail ;  and,  that,  to  persist  in  using 
the  slip  after  two  accidents,  and  particularly  after  what 
had  occurred  that  morning,  was  so  careless  and  culpable 
an  act  as  to  make  the  defendants  responsible  for 
the  consequences.  He  therefore  ordered  the  verdict 
to  be  entered  for  the  plaintiff  for  31/.  10^.,  being  the 
value  of  the  mare. 

Edward  James,  for  the  appellants.  The  decision  of 
the  judge  of  the  county-court  was  wrong,  and  must  be 
reversed.  The  action  is  against  the  defendants  as  com- 
mon Carriers,  aud  for  an  injury  to  the  plaintiff's  mare 
during  the  time  of  its  being  conveyed  by  them  as  such 
carriers.  The  judge  has  found  that  the  defendants  were 
not  in  fact  common  carriers,  and  that  the  mare  was 
never  in  their  custody  or  imder  their  control  as  carriers; 
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tad  yet  he  has  decided  that  they  are  responsible  for  the        1852. 
iigary  she  sustained.     This  is  not  an  action  charging    willouohbt 
the  defendants  with  a  breach  of  their  duty  as  ferrymen.     _  -^pp*' 
but  for  an  accident  which  happened  after  their  duty  as         Baip. 
fienymen  was  completely  at  an  end.       [JerviSy  C.  J. 
Their  contract  is^  to  find  a  safe  andconyenient  floating- 
bridge^  or  conveyance  in  the  nature  of  a  bridge^  between 
Birkenhead  and  Liverpool.    What  they  do^  is^  to  pro- 
vide a  safe  and  convenient  bridge  to  within  a  few  feet  of 
the  latter  place.     Suppose^  instead  of  the  accident  re- 
sulting from  a  defective  hand-rail^  there  had  been  a  hole 
in  the  deck  of  the  steam-boat^  through  which  the  plain- 
tiff 's  mare  put  her  leg  and  broke  it^  would  not  the  de- 
fendants have  been  liable  ?]     Not  in  this  form  of  action. 
In  Walker  v.  Jackson,  10  M.  &  W.  161,  a  declaration 
in  case  against  the  owners  of  a  ferry,  stated  that  the  de- 
fendants were  possessed  of  a  ferry  across  the  river  Mer- 
sey, from  Woodside  to  Liverpool,  and  that  the  plaintiff 
delivered  to  them  certain  goods,  to  wit,  a  phaeton  and 
certain  jewellery  and  watches  contained  in  it,  to  be  by 
the  defendants,  for  reward  to  them  in  that  behalf,  taken 
care  of  and  carried  in  a  certain  steam-boat  from  Wood- 
mde  to  Liverpool,  and  there  landed  iov  the  plaintifi*s; 
that  the  defendants  accepted  and  received  the  said  car- 
riage, so  containing  the  said  jewellery  and  watches,  from 
the  plaintiffs,  and  it  became  their  duty  to  take  proper 
care  of  them  while  they  remained  in  their  custody,  and 
in  and  about  the  carriage,  conveyance,  and  landing  of 
the  same  as  aforesaid ;  and  assigned  for  breach,  that  the 
defendants  took  such  bad  care  of  the  said  carriage,  jew- 
ellery, and  watches,  and  so  negligently  conducted  them- 
selves in  and  about  the  carriage,  conveyance,  and  land- 
ing of  the  same,  that  they  were  injured.     The  defend- 
ants pleaded,  that  the  plaintiffs  did  not  deliver  to  the 
defendants,  nor  did  they  accept  and  receive  from  the 
plaintiffs,  the  goods  in  the  declaration  mentioned,  to  be 
VOL.  XII. — c.  B.  c  c  c 
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1852.  clearly  would  not  Iiaye  been  liable.  The  plaintiff  can 
WiLLOTjQHBY,  onlj  reoovor  by  reason  of  some  breach  of  duty.  What 
Hc^cDOBi  breach  of  duty  is  charged  here  ?  [Mauk,  J.  Provid- 
Besp.  ing  a  slip  with  an  insufficient  hand-raiL]  The  defend- 
ants have  performed  their  duty  when  they  have  proyided 
a  sufficient  platform :  to  omit  to  furnish  it  with  a  hand* 
rail  was  no  breach  of  duty.  [Mmdej  3.  Suppose  it  was 
the  duty  of  one  to  provide  another  with  a  chair;  I  ap- 
prehend that  duty  coidd  not  be  said  to  be  fitly  and  ade^ 
quately  performed,  by  providing  him  with  a  chair  having 
a  tenpenny-nail  driven  up  through  the  bottom  of  it] 
The  hand-rail  could  only  be  of  use  to  human  pasaengers. 
The  accident  was  evidently  occasioned  by  the  plaintiff's 
own  negligence,  in  allowing  the  mare  to  run  against  the 
rail.  There  is  no  finding  that  the  slip  was  in  itself  de- 
fective, apart  fix)m  the  insufficiency  of  the  hand-raiL 
There  was,  therefore,  clearly  no  evidence  whatever  to 
justify  the  verdict. 

Tamlinson,  for  the  respondent,  was  not  called  upon. 

Jervis,  C.  J.  It  seems  to  me  that  the  judge  of  the 
county-court  was  quite  correct  in  the  view  he  took,  and 
that  his  decision  must  be  affirmed.  And  I  do  not  think 
the  case  is  open  to  observation,  for  not  setting  out  the 
summons,  because  it  was  the  duty  of  the  judge  to  state 
the  case  with  reference  to  the  objections  taken  before 
him ;  and  here,  the  objection  was,  not  that  the  form  of 
action  was  misconceived,  as  improperly  chaining  the  de- 
fendants as  common  carriers,  but  that  they  were  not 
liable  because  they  never  took  upon  themselves  person- 
ally the  care  and  control  of  the  plaintiff's  mare.  That 
fully  accounts  for  the  absence  of  the  summons.  With- 
out reference,  therefore,  to  the  summons  at  aU,  I  do  not 
conceive  that  the  action  appears  on  the  particulars, — 
construing  them  as  they  ought  always  to  be  construed^ 
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vis.  with  a  reasonable  degree  of  liberality, — to  be  brought  1862. 
against  the  defendants  merely  as  carriers.  The  &ct  of  WiLLonaHBT, 
their  being  carriers  is  introduced  for  the  purpose  of  hob^oi, 
shewing  how  the  mare  got  into  their  possession ;  but  the  ^^"P* 
foundation  of  the  action  is  the  aggressive  negligence  of 
ihd  defendants.  In  substance,  the  charge  against  the 
defendants,  is,  that  they  took  the  plaintiff's  mare  for  hire, 
to  be  conveyed  from  Birkenhead  to  Liverpool,  and, 
through  their  negligence,  the  mare  was  killed.  No 
doubt  the  defendants,  as  ferrymen,  are  bound  to  continue 
the  road  from  Birkenhead  to  Liverpool,  and  didy  to  pro-  . 
vide  every  thing  necessary  to  perfect  that  road.  It  is 
not  enough  for  them  to  convey  passengers  and  goods 
across  the  river,  unless  they  also  bridge  over  the  inter- 
vening space  between  the  vessel  and  the  landing-place. 
They  are  as  much  bound  to  furnish  a  safe  slip  for  that 
purpose,  as  to  furnish  a  safe  vessel  to  cross  the  river.  It 
seems,  that,  on  the  arrival  of  the  plaintiff  with  his  mare 
at  Liverpool,  the  slip  which  the  defendants  had  provided 
had  an  iron  spike  sticking  up  at  the  side  of  it,  disguised 
as  a  hand-rail ;  and  that,  the  mare  pressing  against  the 
hand-rail,  it  gave  way,  and  the  spike  entered  the  body 
of  the  mare,  and  so  injured  her  that  it  became  necessary 
to  kill  her.  If  the  plaintiff  had  seen  the  spike,  he  might 
have  refused  to  take  the  mare  over  so  unsafe  a  slip. 
That  the  defendants  knew  of  its  unsafe  condition,  is 
clear  from  the  complaint  made  by  the  policeman  on  the 
Bubject,  on  the  very  morning  on  which  the  accident  hap- 
pened. The  result  is,  that  the  case  finds,  as  a  matter  of 
Sact,  that  the  defendants  were  guilty  of  negligence;  and 
no  doubt  they  are  liable  for  the  consequences. 

Mauls,  J.  I  am  of  the  same  opinion.  Two  ob- 
jections have  been  urged  to  the  plaintiff 's  right  to  recover 
in  this  action.  The  first  objection  was,  that  the  fsicts 
proved  at  the  trial  did  not  shew  that  the  liability  of  the 
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1852.       defendants  was  of  the  description  pointed  out  in  the  par* 

WiLLouaHBT   titulars.    Now,  the  particulars  are  to  be  read  as  part  of 

-^PP-y         the  summons ;  and  the  summons  is  not  before  us :  there- 

Beq>.         fore  it  IS  admitted  that  we  cannot  see  what  the  precise 

ground  of  complaint  against  the  defendants  was.    But  I 

do  not  think  the  case  proceeded  before  the  judge  upon 

the  ground  of  a  variance  between  the  cause  of  action 

alleged  and  that  proved.    If  the  point  had  really  been 

raised  at  the  trial,  and  the  parties  had  intended  to  raise 

it  here,  and  were  prevented  bjr  the  imper£sct  manner  ci 

.  setting  it  forth  on  the  case,  possibly  we  might  have  sent 

it  back  to  be  amended. 

The  second  point,  however,  which  was  argued  by  Mr. 
James,  was  evidently  the  real  point  raised  at  the  trial, 
and  from  the  decision  on  which  the  appeal  was  made  to 
turn.  The  case  states  that  the  defendants  contended, 
that,  under  the  drcumstances,  they  were  not  liable ;  that 
all  they  undertook,  was,  to  find  steam-^boat  accommoda- 
tion, and  the  means  of  crossing  the  river ;  that  they 
never  took  charge  of  live  animals ;  and  that,  as  the  mare 
in  question  remained  the  whole  time  under  the  control 
and  management  of  the  plaintiff  himself,  she  was  at  his 
risk,  and  the  defendants  could  not  be  l^ally  held  re- 
sponsible for  the  injury  the  plaintiff  had  sustained, — 
clearly  pointing,  not  to  any  form  of  declaring,  but  to 
whether  the  plaintiff  could,  under  the  circumstances 
proved,  throw  upon  the  defendants  the  liability  he  sought 
to  cast  upon  them.  The  judge  was  of  opinion  that  the 
injury  was  caused  by  the  defective  hand-rail ;  and  that, 
to  persist  in  using  the  slip  after  two  accidents,  and  par- 
ticularly after  what  had  occurred  that  morning,  was  so 
careless  and  culpable  an  act  as  to  make  the  defendants 
responsible  for  the  consequences.  It  seems  to  me  that 
the  judge  was  quite  right.  It  was  a  question  of  fiwjt, 
whether  the  defendants  were  guilty  of  negligence  in  suf- 
fering what  they  knew  to  be  a  defective  slip  to  be  used, 
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or  whether  the  plaintiff's  mare  came  in  contact  with  the        1852. 

spike  through  any  negligence  on  the  part  of  the  plaintiff  willouqhby* 

which  ought  to  deprive   him    of  his    remedy  against         '^PP* 

the  defendants^  on  the  ground  that  one  who  is  himself        Bop. 

partly  contributory  to  the  injury  of  which  he  complains 

loses  all  claim  to  redress.    The  judge  came  to  the  con- 

dusion  that  all  the  negligence  was  on  the  defendants^ 

nde^  and  that  the  plaintiff  himself  had  been  guilty  of  no 

n^igence.    That  decision  upon  a  question  of  fact  is 

binding  on  the  court :  and  I  may  observe  that  it  was 

the  only  conclusion  to  which  any  reasonable  man  could 

possibly  come.     The  plaintiff  had  an  undoubted  right  to 

have  his  mare  conveyed  from  Birkenhead  to  Liverpool 

without  any  extraordinary  risk  during  the  transit ;  and  if, 

for  want  of  proper  care  on  their  part,  she  sustained 

injury,  the  defendants,  upon  general  principles,  are  liable. 

That  is  the  conclusion  the  judge  came  to,  and  the  only 

proper  one  he  could  come  to. 

Williams,  3,  I  am  of  the  same  opinion.  The  result 
of  the  facts  proved  at  the  trial,  is,  that  the  defendants, 
as  ferrymen,  used  steam-boats  for  the  transit  across 
the  Mersey,  from  which  passengers  could  not  land  unless 
the  defendants  provided  slips  as  well  as  boats ;  and  that 
the  defendants  were  guilty  of  culpable  negligence  in 
providing  a  slip  of  so  imperfect  and  insecure  a  construc- 
tion, that,  without  any  negligence  on  the  part  of  the 
plaintiff,  the  rail  thereof  gave  way,  and  a  concealed  iron 
spike  pierced  and  killed  the  plaintiff^s  mare.  That  was 
a  degree  of  negligence  for  which  the  defendants  undoubt- 
edly were  responsible  in  damages.  I  also  think  this 
breach  of  duty  is  in  substance  imputed  by  the  particulars 
of  demand ;  though  it  is  not  necessary  to  decide  that ; 
for,  the  point  of  form  is  not  properly  raised  before  us, 
and,  for  anything  that  appears,  was  not  raised  in  the 
county-court. 
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1853.  Talfoxtrd,  J.    I  am  of  the  Bame  opinion.    The  whole 

WiLLOTjQHBT,  scop^  o{  the  case  shews  that. the  contest  before  the  judge 

App.,         Qf  i]^Q  county-court,  was,  upon  the  matter  of  substance^ 

HOSBIDGX,  ^  -»  '      V  .1*1 

Besp.  yiz.  whether  or  not  the  defendants  were  guilty  of  the 
negligence  imputed  to  them^  and  not  mere  matter  of 
form.  The  matter  of  form  is  not  so  presented  to  us  as 
to  enable  us  to  deal  with  it;  and,  as  £eu*  as  r^ards  the 
substance,  I  concur  with  the  rest  of  the  court  in  think- 
ing that  the  judge  decided  correctly. 

Judgment  affirmed. 


Nov,  25. 


Little  t;.  The  Newport,  Abebgavennt,  and 
Heeefobd  Bailwat  Comfant. 


By  the  18th       X  HIS  was  an  action  upon  the  case  against  the  Newport 

tectdonofthe  «  . 

railway  dausoB  Abei^avcnny,  and  Hereford  Railway  Company, 
^^^^icfc.       "^^  second  count  of  the  declaration  stated,  that,  after 

c.  20,  it  is  the  said  company  had  been  provisionally  registered  as  in 

where  a  tannel  the  first  count  mentioned,  and  whilst  the  said  proTiaional 

tli^'t^'L-  committee  were  so  registered  as  in  the  first  count  mention, 

tionasmtended  ed,  the  said  provisional  committee  caused  to  be  deposited 

to  be  made  at         , 

any  place,  the    with  the  clerk  of  the  peace  of  the  county  of  Monmouth, 

same  shall  be  __l»i»  ^j  j'j.xi-»xx 

made  accord-  ^  ccrtam  plan  m  pursuance  of  and  according  to  the  mtent 
ingiy,  miiess      ^nd  meaning  of  certain  standine:  orders  of  the  House  of 

the  owners,  ^    ,  ,  ^^, 

l^sees,  or  ooca-  Commons,  which  said  plan  was  in  the  form,  words,  and 
knd  on  which  figures  following,  that  is  to  say,  that  the  centre  of  the 
i^tei^to  bL    *^^^  ^^^  ^^  delineated  on  the  said  plan  was  in- 

made,  shaJl 

consent  that  the  same  shall  not  bo  made. 

B^  s.  14^  it  is  enacted  that  no  tunnel  shall  be  altered  or  deviated,  except  that  it  may  be 
lawnil  for  the  company  to  make  a  tunnel  not  marked  on  the  said  plan  or  section,  instead 
of  a  cutting,  or  a  viaduct  instead  of  a  solid  embankment,  if  authorised  by  a  certificate  from 
the  board  of  trade. 

And,  by  s.  15,  it  is  enacted  that  it  shall  be  lawM  for  the  company  to  deviate  within  oer< 
tain  limits. 

Held,  that  the  company  are  bound  to  make  a  tunnel  at  the  spot  marked,  and  cannot 
deviate  therefrom,  without  consent,  unless  authorised  so  to  do  by  their  special  act.  But 
that,  where  they  have  deviated  their  line  at  a  spot  where  a  tunnel  b  marked,  they  are  not 
bound  to  make  a  tunnel  in  the  deviated  line. 
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tended  to  shew  the  then  intended  line  of  the  said  pro-       1852. 
posed  railway,  and  the  other  two  of  the  said  three  black       lij^lb 
lines  were  intended  to  shew  the  limits  within  which  the         J^ 
said  company  then  proposed  to  be  impowered  by  the  Kbwpobt,  &o. 
said  act  to  make  such  deviation  in  the  construction  of  * 

the  said  centre  line,  as  by  the  said  first-mentioned  act 
the  said  company  are  impowered  to  make,  and  the 
numbers  on  the  said  plan  were  intended  to  refer,  and 
did  refer,  to  certain  corresponding  numbers  in  a  certain 
book  of  reference  deposited  by  the  proyisional  committee 
with  the  said  derk  of  the  peace  at  the  same  time  as  and 
together  with  the  said  plan,  and  under  and  by  virtue  and 
according  to  the  true  intent  and  meaning  of  the  said 
standing  orders,  whereby  it  was  made  to  appear  who 
were  the  respective  owners,  and  who  the  respective  oc- 
cupiers, of  the  several  portions  of  land  so  marked  and 
numbered  respectively;  and  by  the  said  numbers  and 
books  of  reference  it  appeared,  as  the  &ct  was,  that  the 
plaintiff  was  the  owner  and  occupier  of  the  parcel  of  land 
marked  with  the  number  6  on  the  said  plan,  and  was 
also  the  occupier  of  the  parcels  of  land  severally  marked 
with  the  numbers  9,  lO)  12, 18,  and  16,  and  which  plan 
and  book  of  reference  were  the  plan  and  book  of  refer- 
ence referred  to  in  the  said  first-mentioned  act  of  par- 
liament in  that  behalf:  that,  after  the  passing  of  the 
said  first-mentioned  act  of  parliament,  by  a  certain  in- 
denture made  between  the  plaintiff  of  the  one  part,  and 
the  defendants  of  the  other  part,  and  sealed  with  the  seal 
of  the  defendants,  they  the  defendants  covenanted  with 
the  plaintiff,  that,  if  the  defendants,  in  making  the  said 
railway,  should  cause  the  same  to  deviate  firom  the  said 
line  so  marked  and  delineated  on  the  said  plan  by  the 
said  centre  line,  and  shoidd  make  their  said  railway 
otherwise  than  in  the  said  last-mentioned  line,  but  with- 
in the  said  limits  of  deviation,  and  if,  at  the  time  of  the 
muking  of  the  said  railway  in  the  said  deviated  Jine,  the 
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1852.       defendants  thould  be  bound  to  cany  the  said  railway 

LiTM        through  80  much  of  the  said  deviated  ground  as  should 

J*'  pass  between  the  dotted  lines  CD.  and  EF.  marked  on 

Nkwpobt,  &o.  the  ssid  plan  opposite  to  the  spot  indicated  on  the  said 

plan  by  the  w(Mrds  and  figures  ''Tunnel^  874  yards/'  by 
means  of  a  tunnel^  then  the  defendants  would  carry  so 
much  of  the  said  deviating  line  between  the  said  dotted 
lines  by  means  of  a  tunnel :  that^  after  the  making  of  the 
lE^aid  indenture,  the  defendants  made  the  said  railway, 
and,  in  so  making  the  same,  caused  the  said  railway  to 
deviate  from  the  said  line  so  marked  and  delineated  by 
the  said  centre  line,  and  made  the  same  otherwise  than 
in  the  said  last-mentioned  line,  but  within  the  said  limits 
of  deviation,  that  is  to  say,  in  the  course  or  line  marked 
and  delineated  on  the  said  plan  by  the  blue  line  on  the 
said  plan :  that  the  defendants  at  the  time  of  their  said 
making  of  the  said  railway  in  the  said  deviated  line, 
were  bound  to  carry  so  much  of  the  said  deviated  line  as 
passed  between  the  said  dotted  lines,  thai  is  to  say,  so 
much  of  the  said  line  marked  in  blue  as  lies  between  the 
letters  A.  and  B.  marked  on  the  said  plan,  by  means  of 
a  timnel  as  aforesaid :  yet  the  defendants,  contrary  to 
their  said  covenant,  had  carried  and  made  so  much  of 
the  said  deviating  line  of  railway  as  passed  between  the 
said  dotted  lines,  that  is  to  say,  the  said  part  between 
the  letters  A.  and  B.,  otherwise  than  by  a  tunnel,  &c. 

Pleas, — first,  that  it  was  not  agreed  by  and  between 
the  plaintiff  of  the  one  part  and  the  said  proviaioniil 
committee  of  the  other  part,  in  manner  and  form  as  in 
the  first  count  alleged,— secondly,  that,  at  the  time  of 
their  said  making  of  the  said  railway  in  the  said  deviated 
line,  the  defendants  were  not  bound  to  carry  so  much  of 
the  deviated  line  as  is  described  in  the  second  count,  by 
means  of  a  tunnel,  in  manner  and  form  as  in  the  said 
second  count  alleged,  &c. 
The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings 
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ttt  Guildhall  after  last  term^  when  a  verdict  was  found        1852. 
far  the  plaintiff  on  all  the  issues  joined  on  the  pleas       jjttjm 
to  the  second  count,  and  for  the  defendants  as  to  the         J?- 
restj  —  with  liberty   to  the  defendants    to    move  to   Nbwpobt,  &o. 
enter  the  verdict  for  them  on  the  issues  found  against 
them. 

The  question  was^  whether,  upon  the  true  construction 
of  the  18th  and  15th  sections  of  the  Lands  Clauses  Con- 
solidation Act,  1845, — 8  &  9  Vict.  c.  20, — ^the  company 
were  bound  to  make  a  tunnel  at  the  spot  indicated  on 
the  plan,  they  having  so  deviated,  that,  from  the  nature 
of  the  soil,  and  the  depth  of  cutting,  it  was  impossible  to 
make  a  "  tunnel,'^  in  the  ordinary  sense,  though  they 
might  have  constructed  an  underground  way  by  what  is 
called  ''  cut  and  cover.'' 

JBramtvett,  on  a  former  day  in  this  term,  obtained  a 
role  nisi  to  enter  the  verdict  for  the  defendants,  pursuant 
to  the  leave  reserved  to  him  at  the  trial. 

Crowder,  Byles,  Seijt.,  JBarstow,  and  M.  A.  Shee  now 
shewed  cause.  The  question  is,  whether,  after  their 
notice  and  plans  proposing  that  their  railway  shall  pass 
through  the  plaintiff's  land  by  means  of  a  tunnel,  the 
company  can,  because  they  choose  to  deviate  from  the 
line  proposed,  substitute  an  open  cutting  for  a  tunnel. 
This  question  turns  upon  the  13th  and  15th  sections  of 
the  8  &  9  Vict.  c.  20.  The  18th  section  enacts;  that, 
''  where,  in  any  place  it  is  intended  to  carry  the  railway . 
on  an  arch  or  arches,  or  other  viaduct,  as  marked  on  the 
said  plan  or  section,  the  same  shall  be  made  accordingly ; 
and,  where  a  tunnel  is  marked  on  the  said  plan  or  sec- 
tion as  intended  to  be  made  at  any  place,  the  same  shall 
be  made  accordingly,  unless  the  owners,  lessees,  and  occu- 
piers of  the  land  in  which  such  tunnel  is  intended  to  be 
made,  shall  consent  that  the  same  shall  not  be  so  made.'' 
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1853.       And  s.  15  enacts  that  ''it  shall  be  lawful  text  the  com- 
jjrmM       pany  to  deviate  from  the  line  delineated  on  the  plans  so 
nr^  deposited,  provided  that  no  such  deviation  shall  extend 

NxwposT,  &o.  to  a  greater  distance  than  the  limits  of  deviation  deli- 
neated upon  the  said  plans,  nor  to  a  greater  extent  in 
passing  through  a  town,  village,  or  lands  continuously 
built  upon,  than  ten  yards,  or  elsewhere  to  a  greater 
extent  than  one  hundred  yards  from  the  said  line,  and 
that  the  railway  by  means  of  such  deviation  be  not  made 
to  extend  into  the  lands  of  any  person,  whether  owner, 
lessee,  or  occupier,  whose  name  is  not  mentioned  in  the 
books  of  reference,  without  the  previous  consent  in  writ- 
ing of  such  person,  unless  the  name  of  such  person  shall 
have  been  omitted  by  mistake,  and  the  &ct  that  such 
omission  proceeded  from  mistake  shall  have  been  certi- 
fied in  manner  herein  or  in  the  special  act  provided  for 
in  cases  of  unintentional  errors  in  the  said  books  of 
reference/'  The  13th  section  is  to  be  construed  without 
reference  to  the  deviation  clause :  and  a  "  cut  and  cover'' 
is  clearly  a  "  tunnel"  within  the  meaning  of  that  section. 
[JHfaule,  J.  This  act  is  not  intended  to  apply  to  all  possible 
cases.  Whether  a  tunnel  can  be  made  or  not,  depends 
upon  the  nature  of  the  country.  It  is  therefore  a  fit  sub- 
ject for  legislation  in  each  particular  case.]  There  is  no 
provision  as  to  tunnels  in  the  special  act,  9  &  10  Vict, 
c.  ccdii.  The  tunnel  clause  in  the  general  act  is  intro- 
duced for  the  protection  of  land-owners.  [Maule,  3, 
It  ma/  be,  that,  where  there  is  to  be  a  tunnel,  the  com- 
pany shall  have  no  power  to  deviate.]  The  language  of 
s.  13  is  express, — ^where  a  tunnel  is  marked  on  the  plan, 
there  a  tunnel  shall  be  made.  The  15th  section  restricts 
the  company  from  deviating  more  than  one  hundred 
yards ;  but  it  may  be,  that,  in  the  case  of  a  tunnel,  the 
legislature  did  not  intend  to  permit  any  deviation. 
\_Maule,  J.  A  tunnel  is  a  very  special  kind  of  work : 
the  legislature  puts  it  in  the  same  predicament  with  via- 
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ducts.    It  might  have  been  intended,  as  to  structures  of       1852. 
that  sort,  that  the  land-owners  were  to  have  a  specific        Lirra 
warning  where  they  are  to  be  made.    Jervis,  C.  J.   The         J^ 
viaduct  mxiat  be  in  the  place  indicated,  unless  the  special   Nbwfobt,  &a 
act  provides  otherwise :  it  is  the  position  of  the  tunnel    ^^"-^^^  ^» 
only  that  may  be  varied  by  consent.]     Where  the  com- 
pany undertake  to  make  a  tunnel  of  874  yards,  they  do 
not  perform  their  engagement  by  making  a  tunnel  6f 
200  yards  long,  and  174  yards  of  open  cutting,  thus  de- 
priving the  owner  of  a  portion  of  the  surface.    The  le- 
gislature  evideotly  intended  that  tunnels  and  other  such 
engineering  works  that  are  essential  to  the  convenience 
of  the  land-owner,  shall  be  constructed  precisely  on  the 
spot  indicated  on  the  plan.     [Maule,  3.    Under  s.  18, 
the  company  are  bound  to  make  the  tunnel  on  the  spot 
designated.     But  by  s.  14,  it  is  provided  that  ''  it  shall 
not  be  lawful  for  the  company  to  deviate  from  or  alter 
the  gradients,   curves,  tunnels,   or  other    engineering 
works  described  in  the  said  plan  or  section,  except  within 
the  following  limits,  and  under  the  following  conditions, 
that  is  to  say''  (amongst  others), — ''It  shall  be  lawM 
for  the  company  to  make  a  tunnel  not  marked  on  the  said 
plan  or  section,  instead  of  a  cutting,  or  a  viaduct  instead 
of  a  solid  embankment,  if  authorised  by  a  certificate 
from  the  board  of  trade.'']     When  this  question  was  be- 
fore Vice-chancellor  Parker,  he  did  not  decide  that  the 
13th  section  of  the  act  deprived  the  company  altogether 
of  the  right  to  deviate ;  but  that  the  power  of  deviation 
under  s.  15,  did  not  dispense  with  the  making  of  a 
tunnel.     {^Maule,  J.    In  that  we  agree  with  him.]    No 
object  is  to  be  gained  by  a  construction  so  strict  as  is  in- 
nsted  upon  by  the  other  side. 

BramweU  and  Sir  T.  Phillips,  in  support  of  the  rule, 
wefe  stopped  by  the  court. 
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.1863.  Jebyis^  C.  J.    The  question  which  arises  upon  the 

^^    LiTTLB        record  in  this  case,  is,  whether,  upon  a  line  of  railway 

r^         which  is  not  the  line  originally  mariLcd  out,  but  is  within 

:Nbwpobt,  &G.  the  limits  of  deviation,  a  deviation  can  properly  be 

allowed  at  a  place  where  a  tunnel  is  shewn  upon  the  plan. 
1  am  of  opinion  that  it  cannot.  That  question  neces- 
sarily arises  here ;  for,  if  the  company  cannot  deviate 
where  a  tunnel  is  marked,  deviating,  they  cazmot  be 
boimd  to  make  a  tunnel.  In  the  reason  and  justice  of 
the  thing,  there  can  be  no  objection  to  this  construction 
of  tiie  act,  which  the  words  of  the  13th  and  I6th  sections 
plainly  warrant;  for,  the  arches  or  viaducts  and  tonndi 
mentioned  in  the  13th  section,  and  in  respect  of  which 
there  is  a  specific  restriction  in  s.  14,  are  mattera  of  great 
importance  as  well  to  the  public  as  to  the  railway  pro- 
prietors, and  could  not  be  expected  to  be  provided  tas  in 
a  general  act  applicable  to  all  railwajrs  hereafter  to  be 
constructed,  but  would  naturally  be  left  to  be  the  sub- 
ject of  special  contracts  between  the  company  and  the 
parties  immediately  interested,  or  of  specific  enactment 
in  the  special  act  of  parliament.  It  is  the  proper  pro- 
vince of  the  special  act  to  provide  for  the  peculiar  cir- 
cimistances  of  its  own  line.  There  is  nothing  in  the 
general  act,  or  in  the  subject-matter  it  is  dealing  with, 
which  calls  for  a  construction  other  than  is  strictly  and 
properly  warranted  by  the  language  used  in  it.  Upon 
those  words  we  are  bound  to  put  a  fair  and  reasonable 
construction,  not  straining  or  varying  them  to  meet  a 
supposed  intention.  The  13th  section  is  remarkable^  as 
drawing  a  distinction  between  viaducts  and  tunnels.  In 
substance,  it  provides,  that,  where  a  viaduct  is  marked 
on  the  plan,  there  a  viaduct  shall  be  made ;  and  that, 
where  a  tunnel  is  marked  on  the  plan,  the  same  shall  be 
made  accordingly,  unless  the  owners,  lesseesi,  and  occu- 
piers of  the  land  consent  that  it  shall  not  be  made.  The 
plain  meaning  is,  that,  where  a  tunnel  is  marked,  there 
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it  shall  be  made, — ^not  within  the  line  of  deviation,  but  1852. 
there,  at  the  place  where  it  is  marked  on  the  plan.  That  Littlb 
that  is  the  fair  meaning  of  the  13th  section,  nobody  read-         ^ 

ing  the  14th  can  reasonably  doubt;  for,  that  section  Newport, &o. 

XmAHiWIAT  Q/0. 

provides  that  it  shall  not  be  lawful  for  the  company  to 
deviate  or  alter  a  tunnel  shewn  on  the  plan,  except 
under  circumstances  and  upon  conditions  which  do  not 
apply  here.  It  is  impossible  to  say  a  tunnel  is  not  de- 
viated or  altered,  if  by  deviating  the  line  the  position  of 
the  tunnel  is  altered.  It  is  plain,  therefore,  to  my 
mind,  that,  where  a  tunnel  is  marked  on  the  plan,  there 
can  be  no  deviation.  K  that  be  so,  the  15th  section 
must  be  read  consistently  with  that  construction,  thus, — 
It  shaU  be  lawful  for  the  company  to  deviate  from  the  line 
shewn  upon  the  plan,  within  certain  limits,  except  where 
a  tunnel  is  shewn,  and  in  that  case  the  tunnel  shall  be 
made  as  marked  on  the  plan.  That  construction  makes 
the  13th,  14th,  and  15th  sections  form  one  comprehen- 
sive and  intelligible  system ;  providing,  that,  where  a 
viaduct  or  a  tunnel  is  shewn,  there  they  shall  be  placed ; 
bat  that,  subject  to  that  provision,  the  company  may  de- 
viate the  line  within  the  limits  allowed  and  marked  on 
the  plan.  No  injustice  is  done  to  any  one  by  the  con- 
struction which  I  think  the  words  compel  us  to  put  upon 
the  statute.  It  imposes  no  hardship  on  the  company, 
who  may  provide  for  any  deviation  which  may  be  neces- 
sary in  their  special  act;  and  none  upon  the  owner, 
lessee,  or  occupier,  who  gets  precisely  what  he  has  a 
right  to.  The  result  will  be,  that  the  issue  in  this  case 
is  not  proved,  and  that  the  rule  for  entering  the  verdict 
for  the  defendants  must  be  made  absolute. 

Maule,  J.  I  am  of  the  same  opinion.  In  deter- 
mining this  case,  we  are  not  to  put  any  nice  construction 
upon  the  words  of  the  act ;  but  I  think  our  decision  in 
favour  of  the  defendants  is  quite  consistent  with  giving 
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1852.  the  words  used  their  plain  and  natural  meaning ;  and 
LiTM  *^**>  ^  coming  to  that  condusion,  we  shall  not  he  in 
J^  any  respect  interfering  with,  but,  on  the  contrary,  shall 
Nbwfost,  &o.  only  be  promoting,  that  which  is  the  general  scope  and 
KailwaxCo.  intej^tion  of  the  act.  The  8  &  9  Vict.  c.  20,  does  not 
profess  in  all  respects  to  make  proyiaions  as  to  all  rail* 
ways.  That  woidd  have  been  impossible;  because  each 
railway  must  have  its  own  local  peculiarities,  whidh  could 
not  well  be  made  the  subject  of  any  general  legislative 
provision.  But,  notwithstanding  that  that  is  so,  there 
are  many  matters  which  are  common  to  almost  all  rail- 
ways ;  and,  as  to  these,  the  statute  seems  to  be  a  very 
salutary  one  in*many  respects.  It  shortens  the  length, 
and  thereby  and  otherwise  very  materially  diminisheii 
the  trouble  and  the  expense  of  preparing  and  passing 
local  acts;  and  it  makes  the  general  rules  respecting 
railways,  and  the  decisions  thereon,  more  uniform,  and 
more  easy  of  application.  The  main  scope  of  the  act 
is,  to  make  some  general  r^ulations  whidh  shall  govern 
all  railways,  and  to  leave  things  that  are  the  fit  sub- 
jects for  local  provision,  to  be  dealt  with  by  the  local 
acts.  Tunnels  and  viaducts,  and  such  like  engineering 
works,  are  manifestly  most  unfit  subjects  for  general 
regulation,  and  can  only  be  adequately  dealt  with  by  local 
and  special  provisions.  Accordingly,  we  find  in  the 
general  act  certain  general  regulations  which  in  them- 
selves  are  plain  and  simple,  presenting  no  complication 
or  di£Sculty.  The  18th  section  enacts,  that,  ''where  in 
any  place  it  is  intended  to  carry  the  railway  on  an  arch 
or  arches,  or  other  viaduct,  as  marked  on  the  said  plan 
or  section,  the  same  shall  be  made  accordingly,  unless  the 
owners,  lessees,  and  occupiers  of  the  land  on  which  such 
tunnel  is  intended  to  be  made,  shall  consent  that  the 
same  shall  not  be  made.''  The  tunnel  must  be  made  at 
the  spot  indicated.  The  14th  section  throws  light  upon 
that,  if  any  were  wanted  :  it  says,  that  the  company  shall 
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not  deviate  or  alter  a  tunnel  shewn  on  the  plan,  except  1852. 
under  certain  circumstances  and  upon  certain  conditions  i^^ 
whidh  have  no  application  to  the  present  case.  Where  J^- 
a  tunnel  ia  marked,  there  a  tunnel  must  be  made,  unless  Kswfobt,  &c. 
otherwise  provided  for  by  contract  or  by  the  special  act.  ^^^^^^  ^^• 
Oiving  that  meaning  to  the  words,  it  is  clear  that  the 
pow^  of  deviatinjg  given  by  the  15th  section,  would  be 
oontradictory  to  the  provisions  contained  in  the  13th 
and  14th  sections,  unless  it  is  to  be  understood  as  not 
applying  to  timnels  and  engineering  works.  Such  works 
the  company  are  bound  to  construct  in  the  manner  and 
at  the  place  shewn  in  the  original  plan ;  and  they  have 
no  power  to  deviate  at  all.  The  question  then  is, 
whether,  supposing  the  defendants  in  this  case  had  no 
power  to  deviate,  as  they  have  done  here,  a  duty  is 
cast  upon  them  to  make  a  tunnel  in  the  deviated  line. 
If  the  legislature  has  not  given  them  the  power  to  make 
a  tuimel  there,  it  is  dear  they  have  not  imposed  upon 
them  the  duty  to  do  so.  In  omitting  to  make  a  tunnel 
at  the  spot  where  a  tunnel  was  marked  on  the  plan,  the 
company  have  done  something  of  which  the  plaintiff 
undoubtedly  has  a  right  to  complain.  But  the  commis- 
sion of  that  wrong  does  not  impose  upon  them  a  duty  to 
make  a  tunnel  elsewhere.  It  seems  to  me  to  be  very 
dear,  construing  the  act  according  to  its  words,  and 
according  to  the  spirit  of  it,  and  the  purpose  for  which 
it  was  passed,  the  company  had  no  power  to  deviate  or 
vary  from  the  line  laid  down  in  their  plan,  so  as  to  make 
it  not  pass  through  a  tunnel  at  the  spot  where  a  tunnel 
was  marked  to  be  made ;  but  that  the  wrong  they  have 
done  in  so  deviating  as  to  make  that  impossible,  does  not 
impose  upon  them  the  obligation  of  making  a  tunnel  in 
the  substituted  line.  For  these  reasons,  I  concur  with 
my  Lord  Chief  Justice  in  thinking  that  the  defendants 
are  entitled  to  have  this  rule  made  absolute. 

Williams,  J.     I  am  entirely  of  the  same  opinion. 

VOL.  XII.— C.  B.  D  D  D 
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1852.  Applying  the  ordinary  rules  of  construction  to  the  lan- 

Lj^j^  guage  of  the  18th,  14th,  and  15th  sections  of  the  statute, 

J'-  I  think  it  is  impossible  to  come  to  any  other  conclusion 

Newpobt,  &c.  than  that  to  which  my  Lord  and  my  Brother  Maule 

Railway  Co.    , 

have  come. 

Talpourd,  J.     I  concur  with  the  test  of  the  court, 
and  for  the  reasons  already  given  at  sufficient  length. 

Rule  absolute. 


Fisher  v.  Ronalds. 

Nov,2B. 

A  witness  is  ASSUMPSIT  On  a  bill  of  exchange  for  245/.  drawn  by 
imswer  a  ques-  ^°®  Chappcll  upon  and  accepted  by  the  defendant,  and 
tion,  where  his   indorsed  bv  Chappcll  to  the  plaintiff. 

answer  may  .f  x  x  x  ^ 

have  a  tendency  Plea,  amongst  othcrs,  that  the  bill  declared  upon  was 

amenable  to  accepted  by  the  defendant  for  the  purpose  of  securing  to 

^j^"™^  Chappell,  the  drawer,  a  sum  of  money  won  by  him  of 

is  no  ground  of  the  defendant  by  gaming,  contrary  to  the  statute ;  and 

the  judge  cau-  t^^t  the  bill  was  indorsed  to  the  plaintiff  with  fiill  know- 

n^'^^^thout  l^^S^  o^  *^®  circumstances  under  which  it  was  given. 

waiting  for  him  The  causc  was  tried  before  Cresswell,  J.,  at  the  second 

to  claim  his  ,     ,        .      _        _        .       ,  , 

privnege.  sittmg  in  London  m  this  term. 

th^^t'iTfoJ^'"'       It  appeared  that  the  defendant  was  an  officer  of  the 

the  witness,       77th  regiment,  stationed  at  Plymouth  :  that,  during  the 

and  not  for  the   _^_  ^,  '     ,      ^  ,    /  \  '  %,. 

judge,  to  de-  Plymouth  races,  m  August,  1851,  certain  persons  caUing 
twTn^tiie  themselves  "The  Bath  and  Bristol  Qub,''  of  whom 
answer  to  the     Chappell  was  onc,  wcnt  down  to  Plymouth :  that  a  room 

question  may  ,  y  ' 

tend  to  crimi-     was  hired  for  them  there  at  the  house  of  one  John  Hix, 

a  livery-stable  keeper,  where  roulette  was  played,  and 
Ronalds,  the  defendant,  was  a  considerable  loser.  The 
defence  attempted  to  be  set  up,  was,  that  the  bill  in 
question  was  given  by  the  defendant  for  part  of  the 
money  so  lost  by  him  to  Chappell. 
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To  prove  this,  Hix  was  called.  He  said  he  knew  a  set 
of  persons  called  "  The  Bath  and  Bristol  Club  f  that, 
in  August,  1851,  he  was  applied  to  by  some  officers  of 
the  77th,  to  let  them  a  room ;  that  some  of  the  members  of 
the  club,  among  whom  was  Chappell,  came  there ;  that  he 
was  in  the  room  on  the  night  the  money  was  alleged  to 
have  been  lost  by  the  defendant ;  that  he  saw  the  defendant 
there;  but  that  he  saw  no  gaming.  He  was  then  asked, 
"Was  there  a  roulette-table  in  the  room?"  Byles, 
Serjt.,  for  the  plaintiff,  interposed,  and  asked  the  learned 
judge  to  caution  the  witness,  that  his  answer  to  that 
question  might  tend  to  subject  him  to  a  criminal  charge 
under  the  8  &  9  Vict.  c.  109,  ss.  1,  2.  (a)  The  learned 
judge,  after  looking  at  the  statute,  told  tlie  witness  that 
he  was  not  bound  to  answer  the  question,  inasmuch  as 
his  answer  might  have  a  tendency  to  involve  him  in  the 
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(a)  The  first  flection, — ^recit- 
ing that ''  the  laws  heretofore 
made  in  refltraint  of  unlawfol 
gaming  have  been  found  of  no 
avail  to  prevent  the  mischiefs 
iHiieh  may  happen  therefrom, 
Mid  also  apply  to  Bundry  frames 
of  skill  from  which  the  ]ike  mis- 
ohieffl  cannot  arise/' — repeals 
certain  parts  of  the  33  H.  8,  c.  9. 

Sect.  2  recites  that  "  doubts 
have  arisen  whether  certain 
houses  allef^ed  or  reputed  to 
be  opened  for  the  use  of  sub- 
soribers  only,  or  not  open  to 
•U  persons  desirons  of  using 
the  same,  are  to  be  deemed 
common  gaming-houses  ;'*  and 
declares  and  enacts,  "that,  in 
ddkult  of  other  evidence  prov- 
iag  any  house  or  place  to  be  a 
common  gaming-house,  it  shall 
be  sufficient,  in  support  of  the 
aDegalion  in  any  indictment  or 
that  any  house  or 

D  D  D  2 


place  is  a  common  gaming- 
house, to  prove  that  such  house 
or  place  is  kept  or  used  for 
playing  therein  at  any  unlaw- 
ful game,  and  that  a  bank  is 
kept  there  by  one  or  more  of 
the  players  exclusively  of  the 
others,  or  that  the  chances  of 
any  game  played  therein  are 
not  alike  favourable  to  all  the 
players,  including  among  the 
players  the  banker  or  other  per- 
son by  whom  the  game  is  ma- 
naged, or  against  whom  the 
other  players  stake,  play,  or 
bet ;  and  every  such  house  or 
place  shall  be  deemed  a  com- 
mon gaming-house  such  as  is 
contrary  to  law  and  forbidden 
to  be  kept  by  the  said  act  of 
King  Henry  the  Eighth,  and 
by  all  other  acts  containing 
any  provision  against  unlawful 
games  or  gaming-houses.'* 


FiBnxB 
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danger  of  being  indicted  as  the  keeper  of  a  common 
gambling-house^  or  as  a  conspirator  to  defraud. 
BoKALDs.  The  witness  accordingly  declined  to  answer  the  ques« 

tion :  and  a  verdict  was  found  for  the  phdntiff,  for  the 
amount  claimed. 

Montagu  Chambers  (with  whom  was  Cottier),  now 
moved  for  a  new  trial.  The  learned  judge  was  wrong 
in  telling  the  witness  that  he  might  decline  to  answer 
the  question^  on  the  ground  that  it  might  have  a  ten- 
dency to  criminate  him.  After  the  statement  he  had 
already  made^  that  he  saw  no  gamblings  his  answer  to 
the  particular  question  one  way  or  the  other  could  not 
in  any  degree  criminate  him^  or  place  him  in  any  danger 
of  an  indictment^  under  the  statute^  or  otherwise ;  and 
therefore  he  was  bound  to  answer  it.  It  is  no  part  of 
the  duty  of  the  judge  to  caution  a  witness^  until  the 
latter  claims  his  privilege.  [Maule,  J.  In  Lord  Cadth 
garis  Case,  Gumey^s  Report,  p.  79,  the  witnesses  were 
cautioned  before  they  claimed  their  privUege.  I  do 
not  know  that  a  judge  would  do  wrong  if  he  were  to 
caution  a  witness  before  every  answer.  The  witness 
here  did  not  say  that  be  did  not  know  that  gambling 
was  going  on  in  the  room.]  If  he  had  seen  the  table, 
and  had  even  seen  it  used,  it  by  no  means  follows 
that  he  would  be  liable  to  any  indictment.  \Maxiky 
J.  We  cannot  say  that.  The  witness  might  be  con- 
scious that  there  was  evidence  against  him,  which 
his  answer  might  render  complete.]  Enough  had  not 
come  out  to  make  the  question  objectionable,  [ilfavfe, 
J.  In  The  Queen  v.  Garbett,  2  Car.  &  K.  474,  1  Deni- 
son's  C.  C.  236,  before  the  fifteen  judges,  it  was  urged 
that  the  witness  had  not  claimed  his  privilege  soon 
enough  :  but  the  majority  of  them  were  of  opinion  that 
the  claim  might  be  made  at  any  stage  of  the  inquiry. 
The  question  in  this  case  had  a  dear  and  obvious  ten- 


V, 

Ronalds. 
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Aency  to  criminate  the  witness.]  Is  it  a  crime  to  let  a  1852. 
room  where  people  gamble?  [Maule,  J.  Yes,  if  it  is  fmhib 
let  with  a  knowledge  of  the  use  which  is  intended  to  be 
made  of  it.]  At  all  events,  the  judge  is  to  exercise  his 
discretion  as  to  whether  or  not  the  claim  of  privilege  is 
well  founded.  [Mauley  J.  No :  it  is  the  witness  who 
is  to  exercise  his  discretion,  not  the  judge.  The  witness 
might  be  asked,  "  Were  you  in  London  on  such  a  day  V* 
and,  though  apparently  a  very  simple  question,  he  might 
have  good  reason  to  object  to  answer  it,  knowing  that, 
if  he  admitted  that  he  was  in  London  on  that  day,  his 
admission  might  complete  a  chain  of  evidence  against 
him  which  would  lead  to  his  conviction.  It  is  impossible 
that  the  judge  can  know  anything  about  that.  The 
privilege  would  be  worthless,  if  the  witness  were  reqmrcd 
to  point  out  how  his  answer  would  tend  to  criminate 
him.]  K  the  rule  upon  this  subject  is  to  be  so  much  re- 
laxed as  is  suggested,  it  will  be  impossible  in  many  cases 
to  get  evidence  at  all.  The  party  has  no  remedy  against 
the  witness  for  refusing  to  answer;  and  the  court,  it 
aeems,  is  bound  by  his  statement  that  the  question 
places  him  in  danger  of  criminating  himself.  [Maule^  J. 
The  rule  is  of  considerable  antiquity;  and  I  am  not 
aware  that  any  great  practical  inconvenience  has  been 
fomid  to  result  from  it.  I  think  you  must  contend  here, 
that  the  witness's  answer  could  not  possibly  place  him 
in  jeopardy,  before  you  can  say  that  the  judge  was  wrong 
in  refusing  to  compel  him  to  give  it.]  It  could  hardly 
be  necessary  to  carry  the  argmnent  to  that  length ;  and, 
if  it  were,  the  facts  would  warrant  it. 

JsAVis,  C.  J.  I  am  of  opinion  that  my  Brother 
Cresswell  was  quite  right  in  declining  to  compel  the 
witness  to  answer  the  question.  The  tendency  of  the 
question  was  plain :  and  the  learned  judge  saw  that  the 
witness  really  believed  that  his  answer  to  it  might  tend 
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1852.        to  criminate  him.     In  PhiUipps  on  Evidence,  lOUi  edit. 

Pjg^jg  Vol.  II,  p.  487,  it  is  said  that  a  witness  is  privil^ed 
^*  from  answering  not  only  what  will  criminate  him  directly, 

but  also  whatever  has  any  tendency  to  criminate  him : 
and  the  reason  given  for  this  decisively  disposes  of  this 
case, — ^^  because,  otherwise,  question  might  be  put  after 
question,  and,  though  no  single  question  may  be  asked 
which  directly  criminates,  yet  enough  might  be  got  from 
him  by  successive  questions,  whereon  to  found  against 
him  a  criminal  charge/^  We  must,  therefore,  allow  the 
witness  to  judge  for  himself,  or  he  would  be  made  to 
criminate  himself  entirely.  There  is,  no  doubt,  at  times 
great  difficulty  in  applying  the  rule ;  but  it  is  impossible 
to  help  that. 

Mauls,  J.  I  am  of  the  same  opinion.  We  need  not 
decide  upon  the  present  occasion,  that  the  statement  of  the 
witness  is  conclusive,  though  I  think  the  judge  is  bound 
by  the  witnesses  oath;  otherwise,  you  might  exhaust 
all  possibilities  consistent  with  a  man's  innocence,  and 
so  convict  him  even  of  murder.  The  question  here  put 
is  iust  one  of  the  questions  whidi  would  necessarily  have 
been  asked  on  an  indictment  against  the  witni.  for 
keeping  a  gambling-house.  I  think  it  is  impossible  to 
put  a  case  of  the  more  proper  application  of  the  role 
which  protects  a  witness  from  criminating  himself. 

Williams,  J.  I  am  of  the  same  opinion.  It  is  un- 
necessary to  determine  whether  the  witnesses  statement 
that  his  answer  may  tend  to  criminate  him,  is  conclusive 
or  not.  I  think  it  was  abundantly  clear  that  his  answer 
in  this  case  must  have  a  direct  tendency  to  place  the 
witness  in  danger. 

Talfourd,  J.,  concurred. 

Rule  refused. 
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Ex  parte  William  Story.  ,,     ^ 

^  Nov.  8. 

J:ARRYj  on  a  former  day  in  this  term,  moved  for  a  Prohibition  to 
rule  to  shew  cause  why  a  writ  should  not  issue  to  the  couit  lies  onlv 
Bishop  of  London,  the  judge  and  other  officers  of  his  ^^^.^ 
Consistorial  Court,  and  to  Elizabeth  Story,  the  party  ceeciing  in  a 
promoting  a  certain   cause  in  that  court,   prohibiting  is  clearly  out  of 
them  from  further  proceeding  therein,  or  from  further  !!f^^^!?°' 

■t  o  '  or  m  a  manner 

proceeding  in  the  matter  of  two  monitions  alleged  to  have  ^^^ »»  ™a^* 

,  1  5  "I  i^i/*-ri  festly  contrary 

been  decreed  on  or  about  the  9th  of  June  last.  to  the  general 

The  motion  was  founded  upon  the  affidavit  of  WilUam  ]3*^  ""^ 
Story,  who  deposed  as  follows : — That,  on  the  1st  of     ^'  ^^  <^*^ 

"^  .  to  appear,  and 

August,  1850,  he  was  cited  to  appear  (personally  or  by  did  appear,  in 
his  proctor)  before  Dr.  Lushington,  the  judge  of  the  ^J,^^  j^  ^  ^<^ 
Consistorial  Court  of  the  Bishop  of  London,  to  answer  to  promoted 

.  against  him  by 

Elizabeth  Story,  his  wife,  in  a  suit  alleged  to  be  brought  his  wife,  for 

..<■•      11  /»  <••.*  /•  •        1      '  t  1        restitution  of 

agamst  him  by  her,  for  restitution  of  conjugal  rights  :  conjugal  rights. 

that,  in  pursuance  of  and  in  obedience  to  such  citation,  ^?i^i^*^^ 

he  personally  attended  before  the  judge  of  the  Consis-  two  orders 

tonal  Court,  and  alleged,  as  the  fact  was,  that  the  said  creeing  restitn- 

EKzabeth  Story  in  March,  1849,  abandoned  his  home,  tion,and^. 

•^  '  '    ^  '    mony  pendente 

and  also,  as  the  fact  was,  that  the  said  Elizabeth  Story  was  lite,— for  diao- 
before  and  at  the  time  of  the  commencement  of  the  said  which  A.  was 
suit,  and  still  remained,  in  apartments  provided  for  her,  ^^^^^  ^  ^  . 

'  '  r  r  J   pronounced  in 

and  maintained  by  and  at  the  expense  of  the  deponent :  contempt  :—- 
that  he  made  ample  provision  for  her  support :  that  the  asmuch  as  A. 
deponent  thereupon  objected  that  the  court  had  no  juris-  Ij^^^hw* 
diction  further  to  entertain  the  said  suit  against  him,  and  co'"^  «>^d  not 
prayed  the  judge  to  dismiss  the  same,  but  which  the  giving  of  judg- 
judge  refused  to  do :  that  the  deponent  thereupon  prayed  {JJ^^^^^ 
the  judge  to  grant  him  leave  to  bring  in  evidence  of  ma-  8ence,andwith- 

out  previous 
notice  thereof 
teliim,  a  proceeding  without  jurisdiction,  or  contrary  te  justice. 
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1852.        licious^  adulterous^  and  crael  conduct  of  his  wife :  that, 
isT^^t^       on  the  26th  of  April,  1852,  the  deponent  received  the 

Stoby.        following  notice  from  Mr.  Crickitt,  his  wife's  proc- 
tor:— 

"  Doctors'  Commons,  April  26,  1852. 
*'  Sir, — I  hereby  give  you  notice,  that,  on  the  next 
court  day,  the  30th  instant,  I  intend  to  move  tlie  judge 
to  make  his  order  upon  you  to  take  your  wife  home,  and 
treat  her  with  conjugal  affection,  and  to  certify  that  you 
have  done  so  by  the  following  court  day.  I  shall  also  move 
the  judge  to  pronounce  you  in  contempt  for  not  having 
obeyed  the  two  monitions  served  on  you  for  the  aU- 
mony  now  due  to  Mrs.  Story,  and  that  the  same  may  be 
signified/' 

That,  in  pursuance  of  this  notice,  the  deponent  at- 
tended before  the  judge,  when  an  application  was  made 
by  an  advocate  in  the  presence  of  one  Wadeson,  Crickitf  s 
partner,  to  pronounce  the  deponent  in  contempt  for  non- 
payment of  alimony,  and  that  the  first  motion  therein 
was  abandoned  and  omitted  to  be  made,  whereupon  the 
deponent  called  upon  the  advocate  and  upon  Wadeson  to 
m^ke  the  motion  in  accordance  with  the  terms  of  the 
notice,  and  also  called  upon  the  judge  to  entertain  the 
motion  in  the  order  and  priority  set  forth  in  the  notice, 
or  to  dismiss  the  suit ;  whereupon  the  judge  stated  that 
he  could  not  interfere,  and  closed  the  case  for  that  day : 
that,  on  the  11th  of  May  last,  Wadeson  again  applied  to 
the  judge  to  pronounce  deponent  in  contempt  for  non- 
payment of  the  alleged  alimony,  and  that  the  judge  said, 
that,  unless  the  deponent  immediately  paid  the  said  ali- 
mony and  costs,  he  would  pronounce  him  in  contempt ; 
whereupon  he  paid  to  the  registrar,  under  protest,  the 
sum  demanded  of  him,  amounting  to  41/.  148.  4sd. :  that, 
on  the  2nd  of  September  last,  the  deponent  was  served 
with  a  copy  of  two  monitions,  as  follows : — 

'^Charles  James,  by  Divine  permission.    Bishop  of 
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London^  to  all  and  singular  clerks  and  literate  persons  1852. 
whomsoever  and  wheresoever,  in  and  throughout  our  ex  parte 
whole  diocese  of  London^  greeting :  Whereas,  the  Bight  Stoey. 
Hon.  Stephen  Lushington,  doctor  of  laws,  our  vicar  ge- 
neral^ and  official  principal  of  our  Consistorial  and  Epis- 
copal Court  of  London,  rightly  and  duly  proceeding  in  a 
certain  cause  or  business  of  restitution  of  conjugal  rights^ 
between  Elizabeth  Story,  wife  of  William  Story,  the 
party  promoting  the  same,  on  the  one  part,  and  the  said 
William  Story,  her  lawful  Busband,  of  &c.,  in  the  city  of 
London,  and  our  diocese  of  London,  the  party  against 
whom  the  same  is  promoted,  on  the  other  part,  at  the 
petition  of  the  proctor  of  the  said  Elizabeth  Story,  in  pain 
of  the  contumacy  of  the  said  William  Story,  thrice  called, 
and  in  nowise  appearing,  Hath  decreed  the  said  William 
Story  to  be  monished  and  cited  in  manner  and  form  and 
to  the  effect  hereinafter  mentioned  (justice  so  requir- 
ing) :  We  do,  therefore,  hereby  authorise,  impower,  and 
strictly  injoin  and  command  you  jointly  and  severally, 
peremptorily  to  monish  and  cite,  or  cause  to  be  monished 
and  cited,  the  said  William  Story,  by  shewing  to  him, 
these  presents  under  seal,  and  by  leaving  with  him  a 
true  copy  hereof,  whom  we  do  also,  by  the  tenor  of  these 
presents  so  monish  and  cite,  that  he  do  receive  his  wife 
the  said  Elizabeth  Story,  and  treat  her  with  conjugal 
kindness,  and  certify  his  having  done  so  to  our  said 
vicar-general  and  official  principal  aforesaid,  his  surro- 
gate, or  some  other  competent  judge  in  this  behalf,  on 
the  15th  day  after  the  service  of  these  presents  as  afore- 
said^ if  it  be  a  general  session  bye-day,  extra  or  addi- 
tional court  day  of  our  said  court,  otherwise,  on  the 
general  session  bye-day,  extra  or  additional  court  day 
of  our  said  court  then  next  ensuing,  under  pain  of  the 
law^  and  contempt  thereof:  And  what  you  shall  do  or 
cause  to  be  done  in  the  premises,  you  shall  duly  certify 
our  vicar-general  and  official  principal  aforesaid,  his  sur- 
rogate, or  some  other  competent  judge  in  this  behalf. 


770  MICHAELMAS  TEEM, 

1852.        together  with  these  presents.     Dated,  at  Londcm^  this 
jj^^j^       25th  day  of  June,  in  the  year  of  our  Lord  1852,  and  in 

Stoby.        the  24th  year  of  our  translation. 

(Signed)     "  John  Shephard, 

'^  Deputy  Begiatrar.^^ 
The  second  monition  was  as  follows : — 
^'Charles  James,  by  Divine  Providence,  Bishop  of 
London,  to  all  and  singular  clerks  and  literate  persons 
whomsoever  and  wheresoever,  in  and  throughout  our 
whole  diocese  of  London,  Greeting :  Whereas,  the  Bight 
Hon.  Stephen  Lushington,  doctor  of  laws,  our  vicar- 
general,  and  official  principal  of  our  Ck>nsistorial  and 
Episcopal  Court  of  London,  lawfully  constituted,  rightly 
and  duly  proceeding  in  a  certain  cause  or  business 
of  restitution  of  conjugal  rights,  now  depending  be- 
fore him  in  judgment,  between  Elizabeth  Story  (wife 
of  William  Story),  the  party  promoting  the  same, 
on  the  one  part,  and  the  said  William  Stc^^  of  &c., 
in  the  city  of  London,  and  our  diocese,  the  party  against 
whom  the  same  is  promoted,  on  the  other  part,  on 
the  fourth  session  of  Hilary  Term,  to  wit,  Thurs- 
day, the  13th  day  of  February,  1851,  did  allot  to  the 
said  Elizabeth  Story  the  sum  of  50/.  per  annum  as 
alimony  pending  suit,  to  commence  from  the  return  of 
the  citation,  and  to  be  paid  quarterly,  but  deducting 
therefrom  such  sum  or  sums  of  money  as  might  have 
been  paid  or  advanced  to  the  said  Elizabeth  Story  since 
that  period :  And  whereas,  on  the  2nd  session  of  Trinity 
Term,  to  wit,  Wednesday,  the  9th  day  of  June  instant, 
our  \icar-general  and  official  principal  aforesaid,  at  the 
petition  of  the  proctor  of  the  said  Elizabeth  Story,  alleg- 
ing that  one  quarter  of  the  said  alimony,  amounting  to 
the  sum  of  12/.  10^.,  had  on  the  2nd  day  of  the  present 
month  become  due  and  payable  to  the  said  Elizabeth 
Story,  did  decree  the  said  William  Story  to  be  monished 
and  cited  in  manner  and  form  and  to  the  effect  herein- 
after mentioned  (justice  so  requiring) :  We  do,  there- 
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fore,  hereby  authorise^  impower,  and  strictly  injoin  and  1852. 
oomniand'you  jointly  and  severally  peremptorily  to  mo-  Ex  parte 
nish  and  cite,  or  cause  to  bemonished  and  cited  the  said  Stoby. 
William  Story,  whom  we  do  so  monish  by  the  tenor  of 
these  presents,  to  pay  or  cause  to  be  paid  to  the  said 
Elizabeth  Story,  or  to  her  proctor  in  the  said  cause,  the 
said  sum  of  12L  lOs.  of  lawful  money  of  Great  Britain, 
together  with  the  expense  of  this  monition,  and  the  ser- 
vice hereof,  within  fifteen  days  after  he  shall  have  been 
served  herewith,  under  pain  of  the  law,  and  contempt 
thereof:  And  what  you  shall  do  or  cause  to  be  done  in 
the  premises,  you  shall  duly  certify  our  vicar-general  and 
official  principal  aforesaid,  his  surrogate,  or  some  other 
competent  judge  in  this  behalf,  together  with  these  pre- 
sents. Dated,  at  London,  this  25th  day  of  Jime,  in  the 
year  of  our  Lord  1852,  and  in  the  24th  year  of  our 

translation. 

(Signed)     "  John  Shephard, 

"  Deputy  Registrar .^^ 

The  affidavit  then  went  on  to  state,  that  the  said  mo- 
nitions alleged  to  be  decreed  on  the  9th  of  June  last, 
and  so  served  as  aforesaid  upon  the  deponent  on  the  2nd 
of  September  last,  were  made  and  decreed  in  his  absence, 
and  wiihotit  any  previous  notice,  citation,  or  summons  to 
him  whatever;  and  the  deponent  was  entirely  ignorant 
that  any  such  decree  or  monition  was  about  to  be  made, 
or  was  made  against  him,  until  served  with  the  said 
notice  of  the  2nd  of  September :  that  the  deponent  had 
searched  the  book  containing  the  minutes  and  assign- 
ations of  the  said  court,  kept  in  the  office  of  the  registrar, 
and  found  an  entry  therein  of  the  minute  of  a  decree  in 
the  following  words:— ''9th  June,  1852.  In  pain  of 
William  Story  therein  called,  and  not  appearing,  the 
judge,  at  petition  of  Wadeson,  for  Crickitt,  decreed  a 
monition  to  issue  monishing  him  the  said  William  Story 
to  receive  his  wife  home,  and  treat  her  with  conji^al 
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1852.       kindness;  and  also  a  monition  for  further  alimony :'' 
ExpM^te      *^*  *^®  doponent's  said  wife  had  not,  either  on  the  9th 

Stoby.  of  June  last,  or  at  any  other  time  since  then,  cither  by 
herself,  her  proctor,  or  by  any  other  person  on  her  behalf, 
offered  to  return  to  his  home ;  and  deponent  verily  be- 
lieved that  her  said  proctors  were  colluding  with  her  for 
the  purpose  of  preventing  the  deponent  from  taking  her 
home,  and,  by  securing  the  payment  of  alimony,  virtually 
depriving  him  of  the  lawful  control  of  his  wife ;  and  that 
the  deponent  was,  on  the  4th  of  November  instant, 
served  with  the  following  notice,  signed  by  Crickitt : — 

"Doctors'  Commons,  4th  Nov.  1852. 
"  Sir, — I  beg  to  give  you  notice,  that,  imless  you  obey 
the  monitions  served  upon  you,  by  taking  your  wife 
home,  and  treating  her  with  conjugal  affection,  and  cer- 
tifying that  you  have  done  so,  on  the  next  court  day, 
and  also  by  paying  the  alimony  and  costs  set  forth  in 
the  said  monition,  on  or  before  Monday,  the  8th  instant, 
I  shal]>  on  the  next  court  day,  to  wit,  Tuesday,  the  9th 
instant,  move  the  court  to  pronounce  you  in  contempt, 
and  that  the  same  may  be  signified.^' 

The  court, — suggesting  that  possibly  there  might 
have  been  some  failure  of  practice  that  would  afford  Mr. 
Story  ground  to  apply  to  the  ecclesiastical  court  to  set 
aside  the  proceedings, — recommended  that  such  an  ap- 
plication should  be  made,  and  the  matter,  if  necessary, 
mentioned  again. 

Parry  (with  whom  was  Ribton)  now  renewed  his  mo- 
tion, upon  a  further  affidavit  of  Mr.  Story,  which  stated, 
that  the  deponent  attended  before  the  judge  of  the  Con- 
sistorial  Court,  on  the  9th  instant,  when  Crickitt  moved 
the  judge  that  the  deponent  be  pronounced  in  contempt 
for  not  obeying  the  monitions  and  decrees  alleged  to 
have  been  made  on  the  9th  of  June  last :  that  the  de- 
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ponent  thereupon  protested  against  the  said  judge  pro-  1852. 
ceeding  further  in  the  matter  of  the  said  cause^  by  reason  i^^l^te 
of  his  never  having  received  any  notice  that  the  orders  Stoey. 
or  decrees  were  about  to  be  made^  or  any  summons  re- 
quiring his  attendance  when  the  same  were  so  to  be  made 
or  pronounced :  that  the  deponent  then  tendered  an  affi- 
davit setting  forth  the  facts^  and  appUed  to  be  sworn 
thereto^  which  the  judge  refused^  addressing  the  deponent 
in  substance  as  follows: — "I  will  not  now  pronounce 
you  in  contempt  for  not  obeying  the  orders  in  question^ 
as^  if  I  do^  I  must  signify  the  same  to  the  Lord  Chan- 
cellor^ and  then  the  matter  is  out  of  my  hands :  I  will 
allow  you  until  the  next  court  day  to  comply  with  the 
orders  of  the  court ;  and,  if  you  have  not  then  done  so,  I 
shall  pronounce  you  in  contempt  i^'  that  the  judge  declined 
to  hear  the  deponent  any  further  to  give  evidence,  which 
he  was  prepared  to  do^  to  shew  that  the  orders,  monitions, 
and  decrees  in  question  were  made  in  his  absence,  and 
without  any  notice  whatever  having  been  given  to  him, 
and  without  his  knowledge :  and  that  the  deponent  verily 
believed  that  the  judge  would  pronounce  him  in  contempt 
on  the  next  court  day,  unless  the  court  interposed. 

Prohibition  lies  to  restrain  the  ecclesiastical  court 
from  proceeding  in  a  matter  in  which  it  has  no  jurisdic- 
tion, or  where  it  exceeds  its  jurisdiction,  or  where  it 
proceeds  in  a  manner  which  is  contrary  to  the  general 
law  of  the  land  or  to  natural  justice.  In  Ex  parte 
Smyth,  8  Ad.  k  E.  724,  Littledale,  J.,  says :  ''  The  only 
instances  in  which  the  temporal  courts  can  interfere  by 
way  of  prohibiting  any  particular  proceeding  in  an  eccle- 
siastical suit,  are  those  in  which  something  is  done  con- 
trary to  the  general  law  of  the  land,  or  manifestly  out  of 
the  jurisdiction  of  the  court.''  The  monition  of  the  9th 
of  June^  1852,  is  a  judicial  act, — a  judgment  against 
Story  in  his  absence ;  which  is  contrary  to  tlie  general 
law  of  the  land.    In  Ex  parte  Kinning,  though  there  was 
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1852.  some  difference  of  opinion  amongst  the  judges  of  the 
Ex  parte       court  of  Queen's  Bench  (10  Q.  B.  730),  this  court  were 

Stobt.  unanimously  of  opinion,  that,  where  the  judge  of  an 
inferior  court  of  record  (imder  the  8  &  9  Vict.  c.  127, 
s.  1)  had,  upon  proof  of  the  ability  of  the  debtor,  made 
an  order  simpliciter  for  the  payment  <rf  the  debt  by  instal- 
ments, he  could  not,  after  default  made,  grant  a  warrant  of 
imprisonment,  without  giving  the  debtor  an  opportunity 
of  being  heard  against  the  granting  of  such  warrant, — 
ante,Vol.  IV,p.  507.  [JIfawfc,  J.  The  ground  of  our  deci- 
sion there  was,  that  the  commitment  is  a  penal  process, 
not  a  satisfaction  of  a  debt,  like  a  ca.  sa.,  which  the  party 
may  himself  issue ;  and  that  it  is  contrary  to  natural 
justice  that  a  man  should  be  judged  without  giving  him 
an  opportunity  of  being  heard,  the  judge  having  a  dis- 
cretion to  exercise.  That  certainly  is  a  very  different  case 
from  this.  The  difficulty  I  feel  is  this, — there  may  be 
some  practice  in  the  ecclesiastical  court,  to  meke  it  the 
business  of  a  party  who  has  been  once  duly  summoned, 
to  be  present  in  court,  by  himself  or  his  proctor,  on  all 
juridical  days,  without  any  special  notice.  If  that  be 
so,  the  objection  as  to  the  proceeding  being  contrary  to 
natural  justice,  does  not  arise.]  The  court  wiU  not 
assume  that  such  a  practice,  which  would  be  manifestly 
contrary  to  the  general  law,  exists.  [Jlfowfe,  J.  I  see 
nothing  so  repugnant  to  natural  justice  in  supposing 
that  a  party  who  has  once  appeared  by  a  proctor, — who 
certainly  is  a  person  having  more  fiill  authority  than  any 
other  description  of  agent  that  I  know  of, — may  be  con- 
sidered as  always  in  court.]  In  Capel  v.  Child,  2  C.  & 
J.  558,  a  bishop  issued  a  requisition  under  the  57  G.  8, 
c.  99,  8.  50,  requiring  the  vicar  of  W.  to  nominate  a 
curate  with  a  stipend,  on  the  ground  that,  it  appeared  to 
the  bishop,  of  his  own  knowledge,  that  the  eccleriastical 
duties  of  the  vicarage  and  parish  church  of  W.  were  in- 
adequately performed,  by  reason  ol  the  vicar's  negligence. 
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The  vicar  appointed  no  curate,  and  did  not  appeal  to  the        1852^. 
archbishop.     The  bishop,  after  three  months,  licensed       Exp^te 
the  Rev.  A.  B.,  clerk,  as  curate  of  W.,  with  a  stipend.        Stoby. 
The  vicar  refused  to  allow  A.  B.  to  ofBiciate ;  upon  which 
the  bishop  issued  a  mandate  or  summons  to  shew  cause 
why  the  vicar  should  not  pay  the  stipend  due,  and  ulti- 
mately proceeded  to  sequestration.     It  was  held,  that 
the  requisition,  upon  which  the  whole  of  the  proceedings 
were  founded,  was  in  the  nature  of  a  judgment,  and  void, 
as  the  party  had  no  opportunity  of  being  heard.    Lord 
Lyndhurst  there  says  :  ^^  A  power  is  given  to  the  bishop 
to  pronounce  a  judgment ;  and,  according  to  every  prin- 
ciple  of  law  and  equity,  such  judgment  could  not  be 
pronounced,  or,  if  pronounced,  could  not  for  a  moment 
be  sustained,  unless  the  party  in  the  first  instance  had 
the  opportunity  of  being  heard  in  his  defence.'*    [Mavle^ 
J.     There,  the  requisition  complained  of  was  made 
without  Mr.  CapeFs  knowing  anything  about  the  mat- 
ter.   That  is  not  the  case  here:   it  is  not  pretend- 
ed that  Mr.  Story  was  not  originally  duly  summon- 
ed.   What  he  complains  of,  is,  this  further  step  in 
the  suit,  which  was  taken  without  any  special  notice 
to  him.]     The  complaint  is,  that  a  judgment  is  pro- 
noimced  against  him,  without  his  having  had  an  oppor- 
tunity of  defending  himself.     [Mauk,  J.    Is  that  so, 
where  the  party  has  been  once  properly  and  r^ularly 
brought  into  court?]     If  such  a  rule  as  is  suggested 
prevailed  in  the  ecclesiastical  court,  it  clearly  would  be 
bad,  as  being  contrary  to  the  common  law  of  England. 
[Maule,  J.  Certainly  not.  In  the  case  of  Capel  v.  Child, 
the  court  of  Exchequer  had  the  whole  proceedings  before 
Aem.     Here,  we  have  not.    The  requisition  to  the  vicar 
to  nominate  a  curate  there,  was  the  foundation  and  be- 
ginning of  the  proceedings :  here,  none  of  the  proceed- 
ings are  shewn,  except  the  particular  one  which  is  com- 
plained of.     Mr.  Story  was  cited,  and  he  appeared. 
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1852.  How^  then^  can  we  infer  that  a  subsequent  proceeding  is 
Z      ~        one  that  he  had  not  an  opportunity  of  appearing  to  and 

Story.  resisting  ?  In  the  case  cited^  Mr.  Capel  was  not  brought 
into  court  at  all  before  the  judgment  was  pronounced 
against  him ;  the  judgment  was  pronounced  by  the  bishop 
under  an  impression  that  he  might  act  upon  his  own 
knowledge,  against  a  person  who  had  never  been  dte^ 
or  summoned  to  appear  and  defend  himself.]  This  mo- 
nition was  a  fresh  proceeding :  upon  every  principle  of 
justice  and  equity,  the  party  should  have  been  heard: 
Harper  v.  Carry  7  T.  R.  270.  [Mauley  J.  That  case 
would  have  been  to  the  purpose,  if  Story  had  never  been 
cited  at  all.]  It  is  universally  held  to  be  contrary  to 
natural  justice,  that  a  decree  or  judgment  should  be  pro- 
nounced in  the  absence  of  the  party  to  be  affected  by  it 

Maule,  J.  (a).  I  am  of  opinion  that  there  ought  to 
be  no  rule  in  this  case.  It  appears  that  a  suit  for 
restitution  of  conjugal  rights  had  been  duly  instituted 
by  Mrs.  Story  against  her  husband,  in  a  court  of  com- 
petent jurisdiction,  and  that  a  judgment  had  been 
pronounced  by  that  court  which  that  court  was  com- 
petent to  pronounce.  Mr.  Story  now  complains  that 
Ue  had  no  notice  that  judgment  was  about  to  be  pro- 
nounced ;  and  it  is  said,  that.  In  consequence  of  the  want 
of  such  notice,  the  judgment  is  a  proceeding  contrary  to 
natural  justice,  and  therefore  a  prohibition  ought  to 
issue.  But  I  do  not  find  that  the  courts  at  Westmin- 
ster have  ever  interfered  by  issuing  a  prohibition  in  a  case 
so  circumstanced.  Where,  as  in  the  case  of  Capel  v. 
Child, — which  was  in  substance  and  effect  the  same  as 
Ex  parte  Kinning, — ^the  ecclesiastical  court  is  proceed- 
ing against  a  person  who  has  never  been  called  into  it  at 
all,  it  is  proceeding  in  a  manner  that  is  contrary  to  na- 

(a)  Jerris,  C.  J.,  and  Cresswoll,  J.,  were  sitting  in  the  court  of 
Criminal  Appeal. 
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tural  justice^  and  this  court  may  prohibit.  Here^  how-  1852. 
ever,  Mr.  Story  was  regularly  cited  to  appear  in  the  e,  parte 
ConfliBtorial  Court,  in  a  suit  for  restitution  of  conjugal  Stoey. 
rights.  He  does  not  deny  that  he  was  properly  brought 
into  court :  but  he  says  he  had  not  notice  of  the  time 
and  place  of  giving  judgment  therein.  I  do  not  see  that 
natural  gustice  requires  anything  of  the  sort.  That 
being  so,  I  must  intend  that  the  ecclesiastical  court,  in 
proceeding  as  it  did,  was  proceeding  according  to  its  or- 
dinary course  and  practice.  When  a  prohibition  is  ap- 
plied for,  the  applicant  must  shew  clearly  that  the  court 
to  be  prohibited  is  proceeding  improperly,  that  is,  with- 
out jurisdiction,  or  in  a  manner  that  is  opposed  to  the 
principles  of  justice ;  it  is  not  enough  to  leave  it  to  in- 
fisrence  and  conjecture.  Mr.  Story  does  not  shew  here 
that  the  proceeding  against  him  is  one  of  that  descrip- 
tion. It  may  be,  and  I  think  it  appears,  that  he  had 
sufficient  opportunity  of  defending  himself.  There  was 
a  case,  I  think,  from  the  Mauritius,  where  the  proceed- 
ing against  the  defendant  in  absence,  and  without  any 
sort  of  warning,  was  held  to  be  untenable :  but  that  is  a 
very  different  case  from  this.  In  the  absence,  therefore, 
of  all  authority  for  it,  I  do  not  think  we  ought  to  grant 
a  rule. 

Talfoukd,  J.  I  also  think  Mr.  Parry  has  failed  to 
lay  before  us  sufficient  ground  for  a  rule.  The  general 
doctrine  is  well  known,  that  prohibition  is  never  granted 
where  the  court  sought  to  be  affected  by  it  has  dear 
jurisdiction,  unless  it  is  proceeding  in  a  manner  contrary 
to  the  principles  (not  therwfe*)  of  the  common  law.  In 
Comyns's  Digest,  Prohibition  (G.  22.),  it  is  laid  down, 
that,  "where  the  spiritual  court  has  cognisance  and  ju- 
risdiction of  the  matter,  a  prohibition  shall  not  be  grant- 
ed, though  the  proceeding  there  differs  from  the  rules  of 
the  common  law:'^  and  several  instances  are  given. 

VOL.  XII. — C.  B.  E  E  E 
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1852.  There  might  have  been  ground  of  complaint  here,  if  the 
Ejpju^       ecclesiastical  court  assumed  to  pronounce  a  judgment 

Stoby.  against  a  party  who  had  never  been  cited.  But  it  may 
be  perfectly  in  accordance  with  the  practice  of  that  court| 
that^  where  a  man  has  been  duly  cited,  and  has  once  iqp- 
peared,  he  is  assumed  to  have  notice  of  the  varioua  steps 
in  the  suit,  and  is  bound,  by  himself,  or  his  proctor,  to 
be  in  court  when  the  judgment  is  pronounced.  It  is 
no  part  of  the  duty  of  this  court  to  inquire  into  ihepro* 
priety  of  the  practice  of  the  ecclesiastical  court. 

Rule  refused,  (a) 

(a)  See  Bartlett,  Clerk,  v.  Kirkwood,  18  Jurist,  173. 


_    ,^  Roberts  v.  Bethbll. 

Ammnpat  by     ASSUMPSIT  by  the  indorsee  against  the  acceptor  of 

':^'S  ^^^  biUs  of  exchange. 

biiiflofex-  The  first  count  of  the  declaration  stated,  that  one 

change,  five  of 

which  became  William  Millcr,  on  the  2nd  of  November,  1850,  made 
fwj  tjle°6th  of  ^^  ^^  ^^  exchange  in  writing,  and  directed  the  same  to 
Februaiy,  and    ^hc  defendant,  and  thereby  required  him  to  pay  to  the 

one  on  the  12th  '     ,  .^     -^  tr^j 

of  March,  1851.  said  William  Miller  or  order  the  sum  of  90/.  for  value 
dfi^dant  wm  received,  three  months  after  the  date  thereof,  which  pe- 
anin^tat  the  pj^  j^^  elapsed,  and  the  said  bill  had  become  due,  be- 

time  of  accept-  *  ^         ^  ' 

ing  the  bills.      forc  the  Commencement  of  this  suit ;  and  the  defendant 

Issue  beinfip  ____ 

joined  upon  the  then  accepted  the  said  bill ;  and  the  said  William  Miller 
J^^^l^^  then  indorsed  the  same  to  the  plaintiff,— of  all  which  the 
was  proved,  defendant  then  had  notice,  and  then  promised  the  plain- 
drawer,  the  tiff  to  pay  the  amount  thereof  according  to  the  tenor  and 
theT^OT^  effect  thereof,  and  of  his  said  acceptance  thereof;  but 
all  resided  in      that  the  defendant  did  not  pay  the  said  biU,  or  any  part 

London,  and  *^  "^  *  J  ir^ 

that  the  de- 

fendant  attained  his  majority  on  the  11th  of  March,  1851 : — Held,  that,  upon  this  eridenofl^ 

the  jury  were  warranted  in  finding  that  the  bills  were  accepted  l^  the  defoidint  whilst  he 

was  an  in&nt, — a  bill  of  exchange,  in  the  absence  of  proof  to  the  ocmtrary,  I 

ably  accepted  within  a  reasonable  time  after  its  date,  and  before  its  maturity. 
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thereof^  when  the  same  became  payable^  according  to  the        1852. 
tenor  and  effecii  thereof. 


BOBBBTS 


There  were  five  other  counts  upon  five  several  bills  of  ^^ 

various  amounts  similarly  drawn^  accepted^  and  indorsed, 
finir  of  them  bearing  date  the  23rd  of  November,  1850, 
and  payable  three  months  after  date,  and  one  (for  20/.) 
at  four  months  after  date,  drawn  on  the  9th  of  Novem- 
ber, 1850. 

The  declaration  also  contained  the  common  money 
counts,  and  a  count  upon  an  account  stated. 

To  the  counts  on  the  bills,  the  defendant  pleaded, — > 
first,  that  he  did  not  accept, — secondly,  infancy;  and  to 
the  common  counts,  non  assumpsit,  and  infancy. 

Replication  to  the  plea  of  infancy, — that  the  defend- 
ant was  of  full  age  when  he  accepted  the  bills;  without  . 
this  that  he  accepted  the  said  bills,  or  any  of  them,  whilst 
he  was  within  the    age  of  twenty-one  years.     Issue 
thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  sit- 
tings at  Westminster  after  last  Trinity  Term.  The 
plaintiff  put  in  the  bills,  and  proved  the  defendant's 
handwriting.  The  several  dates  thereof  were  those 
alleged  in  the  declaration. 

To  prove  the  defendant's  infancy,  his  father  was  called, 
who  stated  that  his  son  attained  the  age  of  twenty-one 
on  the  11th  of  March,  1851,  which  was  one  day  before 
the  last  of  the  bills  became  due. 

It  appeared  that  the  bills  were  drawn  in  London,  and 
that  the  defendant,  as  well  as  the  drawer  and  the  indor- 
see, resided  in  London. 

For  the  plaintiff  it  was  submitted,  that,  inasmuch  as 
a  bill  may  be  accepted  after  it  has  arrived  at  maturity, 
the  defendant  was  bound,  in  order  to  sustain  his  plea  of 
infiftncy,  to  shew  when  he  accepted  the  bills, — the  mean- 
ing of  the  allegation  of  acceptance  being,  that  the  de- 
fendant accepted  at  some  time;  and  that,  as  to  the  last 

B  E  E  2 
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1852.  bin^  the  case  was  stronger^  as  no  action  conld  be  brongbt 
j^j^^  upon  it  until  two  days  after  the  defendant  had  attained 
_   ^^  his  maiority. 

A  verdict  was  returned  for  the  defendant ;  leave  being 
reserved  to  the  plaintiff  to  move  to  enter  a  verdict  finr 
870/.  (the  amount  of  all  the  biUs)  and  interest^  or  for  201. 
and  interest. 

BykSj  Seijt.,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  accordingly.  He  cited  Mitford  v.  WdUieotf 
1  Salk.  128,  12  Mod.  410,  Com.  75  (per  nom.  Oregory 
V.  Walcup),  1  Lord  Raym.  574  (per  nom.  Miifordy. 
Walcot),  Stein  v.  Ygksias,  1  a  M.  &  B.  565,  5  TyrwL 
178,  8  Dowl.  P.  C.  252,  Israel  y.  Argent  and  Blyth  v. 
Archbold,  Chitty  on  Pleading,  by  Pearson,  2nd  -edit,  p. 
880  (6),  and  Harrison  v.  Clifton,  17  Law  JouAl  N.  S., 
Exch.  288. 

Edioin  James  and  Fbrtescue,  now  shewed  cause.  The 
inference  drawn  by  the  jury,  that  the  defendant  ac- 
cepted the  bills  whilst  he  was  an  infant,  was  fully  war- 
ranted by  the  evidence.  The  defendant  was  not 
bound  to  prove  that  the  acceptance  took  place  before  the 
bills  arrived  at  maturity, — or,  as  to  the  last  bDl,  that  it 
was  accepted  before  the  12th  of  March,  1851.  Harrison 
V.  Clifton^  which  will,  be  relied  on  by  the  other  aide^  was 
cited  in  a  subsequent  case  of  Levy  v.  BtUkeley,  14  Law 
Times,  878.  There,  a  bill  at  four  months'  date  was 
drawn  on  the  6th  of  February,  1849,  upon  the  defend- 
ant, who  attained  the  age  of  twenty-one  on  the  5th  <^ 
May  in  that  year;  and  it  was  held,  that  there  was 
abundant  evidence,  in  support  of  a  plea  ot  in&ncy,  to 
go  to  the  jury,  that  the  bill  was  drawn  and  accepted 
during  the  defendant's  minority.  It  is  always  to  be 
presumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  acceptance  takes  place  before  the  maturity  of 
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the  bill.  The  buithen  of  proving  that  the  acceptance  1852. 
took  place  after  the  maturity  of  the  bill,  it  seems,  lies  on  R^iii^^ 
the  party  who  so  asserts :  see  Byles  on  Bills,  6th  edit.,  ^  ^* 
p.  146,  n.  (y).  iMaiue,  J,  Acceptance  is  proved  by 
proving  the  acceptor's  handwriting;  and  that  proves  the 
date,  because  it  is  presumed  that  it  takes  place  before 
the  bill  is  due.  It  is  every  day's  practice  to  prove  the 
handwriting  of  the  acceptor  only;  andnon  constat  but 
that  he  may  have  accepted  the  bill  after  action  brought.] 
In  the  absence  of  evidence  to  the  contrary,  a  bill  of 
exchange  must  be  taken  to  have  been  issued  at  the  time 
it  bears  date :  Anderson  v.  Weston,  6  N.  C.  296,  8  Scott, 
688.  Bosanquet,  J.,  in  giving  the  judgment  of  the 
court,  there  says :  ''  When  a  deed  is  produced,  and  the 
execution  of  the  deed  is  proved  by  the  subscribing 
witness,  or  by  accounting  for  the  absence  of  the  sub- 
scribing witness  by  death  or  otherwise,  and  proving  the 
signature,  and  that  deed  bears  a  date,  as  fieur  as  my 
experience  goes,  that  date  has  uniformly  been  taken  to 
be  prim&  facie  evidence  that  the  deed  was  executed  at 
the  time  when  it  purports  to  bear  date.  It  is  the  prac- 
tice, in  cross-examination,  to  inquire  whether  the  deed 
was  executed  when  it  bears  date ;  but  I  certainly  never 
heard  it  contended  that  it  was  part  of  the  proof  of  the 
person  producing  the  instrument,  not  only  to  give  evi- 
dence of  the  execution  of  the  instrument,  but,  in  the 
first  instance,  and  before  any  evidence  is  offered  to 
render  doubtftd  the  time  of  making  the  instrument,  that 
it  was  executed  at  the  time  it  bears  date.''  No  doubt, 
bills  may  be  accepted  after  they  are  due ;  but  that  is  not 
the  ordinary  presumption.  The  legal  effect  of  an  ac- 
ceptance is  very  different  before  and  aft;er  maturity :  in 
the  latter  case,  the  bill  is  payable  on  demand :  Jackson 
v.  Pigott,  1  Ld.  Eaym.  864,  12  Mod.  212,  Mitford  v. 
WaUicot,  Christie  v.  Peart,  7  M.  &  W.  491,  9  Dowl. 
P.  C.  291 ;  and  the  drawer  is  discharged.    In  declaring 
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1852.       upon  a  bill  accepted  after  maturity,  the  nsaal  oouTBe  is 
j^^^^^      80  to  allege  the  acceptance :   Bitting  v.  Devaux,  3  M. 
•_        &  G.  565,  4  Scott  N.  R.  175.     [Jervis,  C.  J.     How  do 
you  pray  in  aid  the  declaration  ?]     The  plaintiff  has  no 
right  to  put  a  fiedse  statement  on  the  record,  and  then 
call  upon  the  defendant  to  prove  it  to  be  false. 

JByles,  Seijt.,  and  Huddlestone,  in  support  of  the  role. 
The  difficulty  cast  upon  the  plaintiff  by  the  suggestion 
which  has  been  thrown  out  by  Mr.  Justice  Maule,  is, 
that  it  is  every  day's  practice,  in  an  action  against  the 
acceptor  of  a  bill  of  exchange,  to  rest  the  case  simply 
upon  the  production  of  the  bill,  and  proof  of  the  defend- 
ant's handwriting,  and  yet  it  may  be  that  the  acceptance 
may  have  taken  place  after  the  commencement  of  the 
action ;  and  it  is  asked,  what  is  to  prevent  that  presump- 
tion, but  the  presumption  that  the  acceptance  has  taken 
place  before  the  maturity  of  the  bill  ?  That  difEkml^ 
has  never  been  suggested  by  any  one  before.  [Maule,  J. 
The  principle,  I  apprehend,  is  this.  It  is  the  usual 
course  to  date  all  instruments  of  the  day  on  which 
they  are  executed.  So,  in  the  case  of  bills  of  exchange, 
it  is  presumed  that  the  acceptance  takes  place  shortly 
after  the  date  of  the  bill,  because  that  is  the  natural 
and  usual  course  of  business.]  That  presumption  does 
not  hold  universally :  it  clearly  does  not  apply  where 
a  bill  is  the  foundation  of  a  fiat  in  bankruptcy.  [Jer- 
vis,  C.  J.  That  is  dealt  with  as  the  single  excep- 
tion.] The  allegation  in  the  declaration,  is,  that  the 
defendant  accepted  the  bills  at  some  time  before  the 
commencement  of  the  action,  either  before  or  after  the 
maturity  of  the  bills.  The  defendant  pleads  in  con- 
fession and  avoidance, — true,  I  accepted  the  bills,  as 
alleged  in  the  declaration,  but  at  the  time  I  accepted,  I 
was  not  of  full  age :  and  he  does  not  shew  when  he  ac- 
cepted.    This  is  an  action  by  indorsee  against  acceptor : 


16  VICTORIA.  783 

the  plaintiff  might, have  been  the  twentieth  indorsee,        1852. 
or  he  might  have  been  a  foreigner :  how,  then,  could  he      r^^^^J^ 
shew  the  actual  time  of  acceptance?    As  a^inst  the  ^- 

,  BSTHSLL. 

acceptor,  the  presumption  should  be  that  he  was  of  full 
age  at  the  time  he  accepted, — the  act  of  accepting  being 
tantamount  to  a  declaration  that  he  was  competent  to 
bind  himself  by  acceptance;  otherwise,  the  acceptance 
would  be  a  fraud,  in  foro  conscientise  at  least.  [Maule, 
J.  Suppose  you  called  a  witness,  who  proved  that  the 
bill  was  accepted  before  its  maturity,  and  the  defendant 
proved  that  he  was  an  infant  at  the  time  the  bill  became 
due ;  in  that  case,  no  doubt  the  defendant  would  succeed. 
In  what  does  that  case  differ  firom  this,  except  in  the 
quantity  or  degree  of  proof?]  It  does  not  follow  that  a 
presumption  which  might  legitimately  be  made  on  one 
issue,  may  also  be  made  on  another.  Upon  this  issue, 
the  defendant  had  two  things  to  prove,  as  to  which  no 
presumption  can  fairly  be  made  in  his  favour,  because 
they  are,  or  may  be,  exclusively  within  his  knowledge, 
— first,  when  he  accepted  the  bills, — secondly,  when 
he  came  of  age.  It  has  never  before  been  suggested 
that  the  presumption  which  arises  on  the  first  issue, 
helps  the  defendant  on  the  second.  [Maule,  J.  The 
defendant  proves  that  the  bills  were  accepted  before 
the  11th  of  March,  1851,  if  there  is  evidence  whence 
it  may  be  fairly  presumed,  as,  that  the  bills  arrived 
at  maturity  before  that  day.  The  form  of  the  issue 
can  make  no  difference,  if  the  matter  sought  to  be 
proved  is  on  the  issue  a  question  for  the  jury.]  Pre- 
sumptions as  to  the  time  of  the  happening  of  events, 
vary  as  the  issue  varies :  Doe  d.  Knight  v.  Nepean,  5  B*. 
&  AdL  86.  [Maule,  J.  That  is  a  totally  different  ques- 
tion.] In  Israel  v.  Argent,  cor.  Lord  Abinger,  C.  B., 
Exch.  1834,  Pearson's  Chitty,  p.  330,  in  an  action 
against  the  defendant  as  acceptor  of  a  bill,  it  was  ruled, 
that,  the  issue  being  infEuicy,  the  defendant  was  bound  to 
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1852.        prove  not  only  his  real  age^  but  also  (if  not  shewn  to  have 
j^3^^      been  under  age  when  the  action  was  commenced)  the 
^-  day  on  which  he  accepted  the  bill ;  and  that  the  date  of 

the  bill  will  not  be  even  presumptive  evidence  of  the 
time  of  acceptance.  [MauU,  J.  The  note  does  not 
disclose  the  facts  of  the  case.  The  ruling  would  be  per- 
perfectly  consistent  with  what  is  thrown  out  here^  if  the 
defendant  became  of  age  a  day  or  two  after  the  bill  was 
drawn^  and  months  before  the  commencement  of  the 
action.]  So,  in  Blyth  v.  Archbold,  and  others,  cor.  Lord 
Abinger,  C.  B.,  Guildhall,  July  9, 1886,  in  an  action  by 
the  drawers  against  the  acceptors  of  a  bill,  one  of  whom 
(Watson)  pleaded  infancy,  the  midwife  and  the  defend- 
ant's tutor  having  proved  his  birth  and  identity, — Lord 
Abinger  said  the  defendant  was  bound  to  make  out  his 
plea,  and  to  shew  that  he  was  an  infant  at  the  time  he 
entered  *into  the  contract,  viz.  at  the  time  of  the  ac- 
ceptance. The  bill  was  drawn  at  six  months'  date  firom 
the  18th  of  November.  It  did  not  appear  when  the 
acceptance  was  written,  and  it  might  have  been  after  the 
defendant  was  of  age,  as  the  bill  had  several  months 
afterwards  to  run.  One  of  the  defendants'  clerks  was 
then  called,  who  stated  that  the  bill  was  left  for  accept- 
ance between  the  2nd  and  5th  of  October ;  that  he  wrote 
the  words,  "accepted,  payable  at  Sir  Richard  Carr, 
Glynn  &  Co/s,''  and  placed  it  on  Mr.  Watson's  desk ; 
and  that  he  never  saw  the  bill  afterwards.  Lord 
Abinger  said  this  carried  the  case  a  step  ftulher,  but  the 
defendant  ought  to  prove  when  he  did  accept.  [Jervii, 
C.  J.  Surely  the  latter  fact  was  evidence  of  the  time 
when  the  bill  was  accepted.  The  case  presents  some 
very  remarkable  features.  It  would  seem,  from  the  at- 
tempt made  to  prove  the  acceptance  of  the  bill  before 
its  date,  that  the  defendant  came  of  age  very  dose 
upon  the  drawing  of  the  bill.  Maule,  J.  Both  these 
cases  are  too  loose  and  apocryphal  to  be  safely  acted 
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upon.    In  Dickson  v.  Evans,  6  T.  B.  67,  it  was  held^        1852. 
that,  to  an  action  brought  by  the  assignees  of  a  bank-      B^nre 
mpt  for  a  debt  due  to  the  bankrupt's  estate,  the  defend-  ^' 

ant  could  not  set  off  cash  notes  issued  by  the  bankrupt, 
payable  to  bearer,  bearing  date  before  his  bankruptcy, 
unless  he  shews  further  that  such  notes  came  to  his 
hands  before  the  bankruptcy.  '^  The  whole  of  the  pre- 
sent case,''  said  Lord  Eenyon,  ^'is  resolvable  into  this 
gnestion,  on  whom  did  the  onus  probandi  lie?  That 
being  settled,  everything  else  follows  of  course.  Now, 
the  cases  of  set-off  are  understood  to  be  in  the  nature  of 
cross-actions ;  and,  if  the  defendant,  instead  of  setting 
off  these  notes,  had  brought  his  cross-action  against  the 
assignees,  he  must  have  proved  everything  necessary  to 
constitute  his  demand;  and  the  time  when  the  notes 
were  indorsed  would  be  one  material  ingredient  in  that 
case :  then,  under  this  set-off,  he  must  prove  the  same 
things.  If  the  commissioners  had  refused  to  allow  this 
set-off,  and  the  defendant  had  applied  to  the  Lord  Chan- 
cellor by  petition,  he  must  have  set  forth  in  that  petition, 
that  the  notes  were  indorsed  to  him  prior  to  the  bank- 
ruptcy, and  he  must  also  have  proved  it."  And  Ashhurst, 
J.,  said :  "  It  is  a  general  rule  of  evidence,  that,  in  every 
case,  the  onus  probandi  lies  on  the  person  who  wishes  to 
support  his  case  by  a  particular  fact,  and  of  which  he  is 
supposed  to  be  cognisant."  Here,  the  onus  of  proof 
clearly  lay  on  t^e  defendant ;  for,  he  alone  (as  between 
himself  and  the  indorsee)  could  know  when  he  accepted 
the  biUs.  ITalfottrd,  J.  The  indorsee  must  know,  when 
he  takes  a  bill,  whether  it  is  accepted  or  not.  Mauk,  J. 
Was  there  not  here  some  evidence  that  the  bills  were 
accepted  before  maturity  ?]  Not  in  the  case  of  a  man  hav- 
ing means  of  proof  of  the  particular  fact.  \Maule,  J. 
He  could  have  no  means  of  proof  before  the  late  act  al- 
lowing parties  to  give  evidence,  14  &  15  Vict.  c.  99 :  and 
that  act  can  make  no  difference.]     One  of  the  bills, — 
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1852.        that  whicli  became  due  on  the  12th  of  March,  1851, — 
^3jjj^      not  being  payable  at  the  time  the  defendant  became  of 

^^  age,  no  presumption  can  avail  against  the  plaintiff  there. 
Where  the  issue  is  on  non  accepit,  the  only  presumption 
that  could  arise  from  the  face  of  the  bill,  is,  that  the  ac- 
ceptance took  place  before  the  commencement  of  the  ac- 
.tion :  but,  where  the  issue  is  on  a  plea  of  in&nc^,  the 
defendant  undertakes  to  prove  the  precise  time  of  the 
acceptance,  [Maule,  J.  You  are  assuming  that  there 
is  no  evidence  here.  We  think  that  the  production  of 
the  bills,  and  proof  of  the  defendant's  handwriting,  was 
evidence  that  the  bills  were  accepted  within  a  short,  a 
reasonable  time  after  they  were  drawn.]  The  general 
rule  laid  down  by  Ashhurst,  J.,  in  Dickson  v.  Evans^  and 
adopted  by  Starkie,— 1  Stark.  Evid.  8rd  edit.  420,— 
''that  the  onus  probandi  lies  upon  the  party  who  seeks 
to  support  his  case  by  a  particular  fact  of  which  he  is 
supposed  to  be  cognisant,'^ — explains  all  the  cases  whidi 
were  cited  for  the  defendant. 

Jervis,  C.  J.  1  am  of  opinion  that  this  rule  must 
be  discharged.  It  has  not  been  denied  on  the  part  of 
the  defendant,  nor  can  it  be,  that,  on  this  plea,  the  de- 
fendant was  bound  to  prove  that  he  was  an  in£Euit  at  the 
time  of  the  acceptance  of  these  bills.  The  only  question 
is  whether  there  was  any  evidence  to  establish  that  pro- 
position j  for,  if  there  was,  the  learned  judge  was  right 
in  leaving  it  to  the  jury.  There  is  no  doubt  the  defend- 
ant was  an  infant  at  the  time  when  four  of  the  bills  were 
at  maturity :  and  there  is  also  no  doubt  that  all  the 
bills  were  accepted  by  him  during  his  infiemcy,  if  the 
production  of  the  bills  dated,  with  proof  of  the  defend- 
ant's handwriting,  was  any  evidence  to  go  to  the  juiy  to 
shew  when  they  were  accepted.  My  Brother  Byles  has 
in  vain  attempted  to  remove  the  impression  made  by 
.the  suggestion  thrown  out  by  my  Brother  Maule  in  the 
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ooane  of  the  argument^  that  the  ordinary  mode  of  prov-  1852. 
ing  the  acceptance  of  a  bill  before  the  commencement  boomts 
of  the  action^  is,  by  merely  putting  in  the  bill,  and  ji,,JL„ 
proYing  the  handwriting.  Theie  is  nothing  on  the  &ce  '"^ 
of  the  bill  to  shew  when  it  was  accepted.  Why,  then, 
is  it  that  this  evidence  is  sufficient?  It  is  because  it 
must  be  presumed  that  the  bill  has  been  accepted  during 
its  currency,  and  consequently  before  the  commencement 
of  the  action;  because  it  is  the  usual  course  of  business 
to  present  bills  for  acceptance  before  the  time  for  the 
payment  of  them  has  run  out,  and  within  a  reasonable 
time  after  the  drawing  of  them.  But  my  Brother  Byles, 
admitting  that  to  be  ordinarily  so,  says  that  it  depends 
upon  the  form  of  the  issue;  and  he  insists  that  here  the 
defendant  was  bound  affirmatively  to  prove  that  the  ac- 
ceptance actually  took  place  whilst  he  was  an  infant. 
But  the  true  answer  is  this, — not  that  the  circum- 
stance of  the  particular  form  of  the  issue  being  different 
deprives  the  instrument  of  its  ordinary  effect  when 
offered  in  evidence ;  but  it  is  for  the  jury  to  say  what 
effect  is  to  be  given  to  it  in  each  case.  I  decide  this 
case  upon  this  broad  ground, — that  we  are  to  presume, 
unless  the  contrary  is  shown,  that  a  bill  of  exchange  has 
been  accepted,  not  on  the  day  of  its  date,  but  within  a 
reasonable  time  afterwards.  It  is  not  to  be  presumed 
that  the  acceptance  took  place  after  the  maturity  of  the 
bill.  That  view  disposes  of  the  case  as  to  all  these 
bills, — as  to  five  of  them,  because  they  became  due  be- 
fore the  defendant  attained  the  age  of  twenty-one ;  and, 
as  to  the  sixth,  because  a  reasonable  time  for  its  accept- 
ance had  elapsed  before  the  defendant's  majority.  For 
these  reasons,  I  think  the  verdict  was  right,  and  that 
this  rule  should  be  discharged. 

Mauls,  J.    I  am  of  the  same  opinion.    The  defend- 
ant by  his  plea  undertook  to  prove  that  he  was  an  infant 
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1852*       &t  the  time  lie  accepted  the  bills  declared  upon :  and  the 
RoBSBn      i^  ^a^«  *^°^d  that  he  was  an  infant    The  qnestion 
^»  is,  whether  there  was  any  evidence  to  justify  them  in 

coming  to  that  conclusion.  The  case  has  been  treated 
in  argument  as  one  of  presumption.  I  do  not  think  it 
is  a  case  of  presumption  at  all.  Presumption  is^  where 
a  state  of  facts  is  taken  to  exist,  without  any  proof  at  all 
of  its  existence.  We  cannot  presume  that  the  defendant 
was  an  in£Euit  when  he  accepted  these  bills :  he  must 
prove  the  fact.  The  way  he  does  that,  is,  by  shew- 
ing that  all  the  biUs  except  one  became  due  befiire  he 
attained  the  age  of  twenty-one ;  and,  as  to  that  one, 
that  the  three  days  of  grace  expired  on  the  12th  of 
March,  1851,  and  that  he  became  of  age  on  the  11th, 
that  bill  having  been  drawn  at  four  months.  The  ques- 
tion is,  whether  these  facts  amount  to  evidence  that  the 
defendant  was  under  age  at  the  time  he  accepted  the  biUs. 
It  is  conceded  to  be  established  that  a  bill  of  exdiange 
is  to  be  taken  to  have  been  issued  at  the  time  at  whidi 
it  bears  date.  That  is  undoubtedly  the  rule,  with  one 
exception  only,  viz.  in  the  case  of  a  bill  which  consti- 
tutes the  debt  on  which  the  petition  for  a  fiat  in  bank- 
ruptcy is  founded  :  in  that  case,  some  independent  evi- 
dence is  required,  that  the  bill  was  drawn  at  the  time  it 
purports  to  be  drawn.  That  exception,  however,  only 
tends  to  prove  the  rule.  The  reason  and  foundation  <^ 
the  rule  is,,  that  ordinarily  all  instruments  are  written 
at  the  time  they  bear  date.  The  production,  therefore, 
of  a  bill,  or  of  any  other  instrument,  bearing  a  given 
date,  is  evidence,  not  conclusive,  but  reasonable  evidence, 
that  it  was  made  at  that  time.  Now,  ihfi  acceptance 
of  a  bill  in  general  is  not  dated ;  therefore,  there  is 
nothing  in  the  mere  fact  of  acceptance  to  shew  the 
precise  day  on  which  it  takes  place.  In  the  cases  of 
Israel  v.  Argent  and  Blyth  v.  Archbold,  it  may  be 
that  it  was  attempted  to  infer  firom  the  dates  cxf  the 


V. 
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bills  that  they  were  accepted  on  those  respectwe  days.  1862. 
The  reason  for  inferring  that  a  bill  is  drawn  on  the  day  bobbbts 
on  which  it  bears  date^  does  not  apply  to  the  accept- 
once;  for^  it  is  by  no  means  the  general  usage  to  ac- 
cept bills  on  the  day  on  which  they  are  drawn ;  there- 
fore^ proof  of  the  fact  of  acceptance^  coupled  with  the 
date  of  the  drawings  do  not  amount  to  evidence  that 
the  bill  was  accepted  on  that  particular  day.  But^  al-* 
though  it  is  not  usual  to  accept  a  bill  on  the  day  on 
which  it  is  drawn^  it  is  usual  to  do  so  at  some  early 
opportunity  after  that  day.  Therefore^  where  the  drawer 
and  the  acceptor  are  both  living  in  the  same  town^  the 
presumption  is  that  the  biU  is  accepted  shortly,— within 
a  few  days, — after  it  is  drawn;  it  being  manifestly  the 
interest  of  the  drawer  to  have  a  negotiable  instrument 
made  perfect  as  early  as  conveniently  may  be.  The  date 
of  the  bill,  therefore,  though  not  evidence  of  the  very  date 
of  the  acceptance,  is  reasonable  evidence  of  the  acceptance 
having  taken  place  within  a  short  time  after  that  day, 
regard  being  had  to  the  distance  the  bill  would  have  to 
travel  from  the  one  party  to  the  other.  Upon  the  same 
principle  on  which  that  presumption  rests,  it  may  be 
presumed  in  this  case  that  the  bills  were  accepted  before 
they  arrived  at  maturity.  I  suggested,  in  the  course  of 
the  argument,  that  the  universal  way  of  proving  that 
the  acceptance  of  a  bill  took  place  before  the  commence- 
ment of  the  action,  was,  by  the  mere  production  of  the 
bill,  and  proof  of  the  acceptor's  handwriting.  How  can 
it  prove  that,  except  as  shewing  that  the  acceptance  took 
place  before  the  bill  became  due?  That  being  so,  there 
was  in  this  case  evidence  to  warrant  the  juiy  in  finding, 
as  to  all  the  bills  except  the  last,  that  they  were  accepted 
before  their  maturity :  and,  as  to  the  last  bill,  taking  the. 
limit  of  the  reasonable  time  after  the  drawing  of  a  bill, 
for  its  presentation  for  acceptance,  to  be,  at  all  events, 
before  the  days  of  grace,  I  think  there  was  also  reasonable 
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1852.       evidence  that  the  acceptance  of  that  bill  took  place  wliilat 

Bosma^  *^®  defendant  was  an  in&nt.    * 

^    ^'  Upon  the  whole,  therefore,  I  think  the  evidence  was 

properly  admitted  with  respect  to  all  the  bills.  This 
decision,  though  not  in  terms  founded  upon  erpresa 
authorities,  rests  upon  principles  not  materially  differing 
from  those  which  are  of  constant  occurrence,  where  the 
date  of  an  instrument  is  prim4&cie  taken  to  be  the  date 
of  its  execution.  I  think,  therefore,  the  verdict  in  this 
case  was  founded  upon  competent  evidence,  and  that  the 
rule  to  enter  a  verdict  for  the  plaintiff  must  be  dis- 
charged. 

Williams,  J.  For  the  reasons  given  by  my  lord  and 
my  Brother  Maule,  I  concur  with  them  in  thinking  that 
there  was  sufficient  evidence  in  this  case  that  all  the 
bills  were  accepted  by  the  defendant  before  he  attained 
his  majority* 


Talfourd,  J.,  concurred* 


Rule  dischai^ed. 
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James  r.  Isaacs  and  Others. 

Assumpsit  for  work  and  labour  and  materials^  and  in  aBBumpat 
for  money  found  due  upon  an  account  stated.  SuraTthede- 

Fourth  plea, — by  Cordes  and  Morgan,  two  of  the  de-  fendantg  piead- 

.         ,     ed,— that  the 

fendants, — that  the  money  in  the  first  count  mentioned,  moner  men- 
accrued  due  to  the  plaintiff  under  a  certain  a^eement  a^^tLnac- 
made  on  the  1st  of  September,  1847,  between  him  and  crueddneto 

^  .     .  theplaintiflf 

the  defendants,  whereby  the  plaintiff  agreed  with  the  under  an  agiee- 
defendants  to  execute  and  perform  all  the  works  ne-  Jading  of  a 
cessary  in  the  erection  of  a  church  in  the  parish  of  Mai-  <^Tirdi  *  ttat, 

^  -  ,  f  .      theplakitiflf 

pas,  in  the  county  of  Monmouth,  agreeably  to  certam  having  sus- 
plans,  specification,  and  detail  of*  the  same,  nimibered  ^^  another 
fix)m  one  to  fifteen  inclusive,  provided  for  that  purpose  "*T^®?\7"* 
by  one  John  Prichard,  Esq.,  architect ;  the  whole  of  the  between  him 
said  works  to  be  performed  for  the  sum  of  1140/.,  and  ^d^^wMeh 
to  the  entire  satisfaction  of  the  said  John  Prichard,  the  *^«  Pj^^'  ^ 

'  oonnderation 

architect  therein  engaged :  that,  after  the  making  of  the  of  certain  rti- 
said  agreement,  the  plaintiff  commenced  the  said  works  ments,  Jn^. 
and  the  said  building  of  the  said  church,  according  to  ^?^*Ji^l^ 
the  plans  and  specification^  and  continued  and  proceeded  and  to  rely  for 
with  the  same  imtil  the  1st  of  August,  1850,  when  the  the  contract 

• 

said  works  and  the  said  building  of  the  said  church  were  j^J^  '"hra/^'* 

finished  and  completed :  that,  during  the  progress  of  the  ^<«b  which 

said  works,  and  of  the  said  buildings  and  before  the  18th  raiaed;  and 

of  February,  1850,  divers  sums  of  money  amounting  in  ^JJa^i^d^Jj^ 

the  whole  to  a  large  sum,  to  wit,  580/.,  were  paid  to  the  plaintiff  reody 
plaintiff  under  the  said  agreement,  and  by  the  plaintiff  ments  stipn- 

received  as  instahnents  of  the  said  sum  of  1140/.  for  |S^/*^^^ 

ment,  in  satif- 
faction  and  dis- 
charge of  the  original  agreement  between  the  plaintiff  and  the  defendants,  and  of  the  per- 
formance thereof  by  the  latter : — Held,  that  the  plea  vnm  bad  in  substance,  inasmuch  as  it 
did  not  shew  that  the  agreement  made  by  A.,  and  the  payments  under  it,  were  intended 
to  be  made  fbr  the  benefit  of  the  defendants,  and  that  they  adopted  A.'s  acts. 
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1853.  and  in  respect  of  the  said  works  and  building  of  the 
jlim  ^^  cliurch  as  aforesaid  :  that,  after  the  plaintiff  had  so 
^  ^'  received  the  sdd  sum  of  580/..  and  before  the   said 

18th  of  February,  1850,  to  wit,  on  the  26th  of  January^ 
1850,  the  plaintiff  discontinued  the  said  works  and  the 
said  building  of  the  said  church,  and  refused  to  con- 
tinue the  same,  or  to  allow  the  same  to  be  proceeded 
with,  until  he  received  payment  of  certain  further 
simis  of  money,  to  wit,  amounting  to  320/.,  as  instal- 
ments of  the  said  sum  of  1140/.,  for  and  in  respect  of 
the  said  building  of  the  said  church :  that  the  plaintiff 
did  then  stop  the  said  works,  and  the  same  remained 
so  stopped  until  a  certain  day  and  year,  to  wit,  the  18th 
of  February,  1850 :  that  thereupon,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  a  certain  agreement 
was  made  between  the  plaintiff  and  one  Thomas  Prothero, 
of  Malpas  Court,  which  said  agreement  was  and  ifi  in  the 
words  and  figures  following,  that  is  to  say,  ''Whereas, 
I,  Benjamin  James,  of  Newport,  builder,  having  agreed 
to  erect  the  new  church  at  Malpas,  mentioned  in  the 
within  specification  and  accompanying  drawings,  for  the 
sum  of  1140/.,  have  proceeded  with  the  said  work,  and 
the  building  is  now  roofed  and  covered  in,  and  I  have 
received  on  account  thereof  the  sum  of  580/.;  and 
whereas,  in  consideration  of  the  sum  of  200/.  to  be  paid 
to  me  by  Thomas  Prothero,  of  Malpas  Court,  as  fol- 
lows, 50/.  now  down,  the  receipt  of  which  I  acknow- 
ledge, of  50/.  more  on  the  4th  of  March  next,  50/.  more 
on  the  18th  of  March  next,  and  the  remaining  50/.  on 
the  4th  of  April  next,  do  hereby  agree  with  the  said 
Thomas  Prothero,  to  complete  and  finish  in  all  respects 
the  said  new  church  according  to  the  said  plans  and  spe- 
cification, so  that  the  same  shall  be  ready  for  consecra- 
tion and  opening  on  the  first  of  May  next;  and  further, 
that,  for  the  sum  that  will  remain  unpaid  to  me  for 
erecting  and  completing  the  said  churchy  I  wiU  accept 
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and  depend  on  such  subscriptions  as  have  been  pro-  1852. 
mised,  or  can  be  raised,  to  and  by  the  Rev.  W.  D.  j^^ 
Isaacs ;  and  further,  that  the  expense  of  the  steeple  in  ^' 

the  bell  turret,  and  of  the  two  additional  windows  in  the 
chancel  over  the  communion-table,  shall  be  paid  out  of 
the  subscriptions  of  Mrs.  Phipps  and  the  Rev.  Thomas 
Prothero.  Dated  the  18th  of  February,  1850.  (Signed) 
Benjamin  James :"  that  the  said  Benjamin  James  in  the 
said  agreement  mentioned  is  the  plaintiff  in  this  suit, 
and  that  the  said  Rev.  Thomas  Prothero  in  the  said 
agreement  also  mentioned  was  another  and  different 
person  from  the  said  Thomas  Prothero  party  to  the  said 
agreement;  and  that  the  said  Thomas  Prothero  party 
to  the  said  agreement,  did,  on  the  said  4th  of  March, 
and  on  the  18th  of  March,  and  on  the  4th  of  April, 
1850  (all  which  days  elapsed  before  the  commencement 
of  this  suit),  respectively,  pay  to  the  plaintiff  the  sum  of 
50/.,  making  up  in  the  whole,  with  the  said  sum  of  50/. 
in  the  said  agreement  mentioned,  and  thereby  acknow- 
ledged to  be  paid,  the  sum  of  200/.  in  the  said  agreement 
mentioned ;  and  the  plaintiff  accepted  and  received  the 
same  of  and  from  the  said  Thomas  Prothero,  in  full  and 
complete  performance  of  the  said  agreement  so  entered 
into  between  the  plaintiff  and  the  said  Thomas  Prothero 
as  aforesaid :  that  the  plaintiff  accepted  and  received  the 
last-mentioned  agreement,  and  the  performance  thereof 
by  the  said  Thomas  Prothero,  iu  satisfaction  and  dis- 
charge of  the  said  agreement  between  the  plaintiff  and 
the  defendants,  so  made  as  aforesaid,  and  of  the  per- 
formance thereof  by  the  defendants, — verification. 

Special   demurrer,   assigning  for  causes, — that  the  Spedol  demuf- 
fourth  plea  is  ambiguous  and  uncertain,  for  not  shewing  '^' 
whether  anything  was  due  to  the  plaintiff  at  the  time  of 
making  the  agreement  with  Thomas  Prothero  or  not, 
and  that,  if  it  be  taken  as  admitting  that  something  was 
due,  it  shews  no  satisfaction  of  that  debt ;  if,  on  the 

VOL.  XII. — C.  B.  F  F  F 
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1852. 


Jakes 

V, 

Isaacs. 


other  hand^  it  be  taken  as  denying  that  anything  was 
then  due^  it  is  an  informal  and  argumentative  denial  of 
the  debt^  and  amounts  to  non  assimipserunt ; — that  it  is 
inconsistent  and  repugnant^  for  alleging  in  the  introduc- 
tory part  that  the  amount  demanded  became  due  under 
the  agreement  of  the  1st  of  September,  1847,  and  then 
stating  facts  to  shew  that  it  did  not  accrue  due  at  all 
from  the  pleading  defendants; — and  that  it  does  not 
confess  any  debt  as  alleged ;  or,  if  it  confesses  it,  shews 
no  discharge  from,  or  satisfaction  of,  that  debt.  Joinder' 
in  demurrer. 


Lush,  in  support  of  the  demurrer.  It  is  difficult  to 
understand  what  the  plea  means, — whether  payment,  or 
non-liability.  [Maule,  J.  It  seems  to  amount  to  non 
assumpsit..  Jervis,  C.  J.  Or  satisfaction  by  a  stranger : 
see  Behhaw  v.  Bush,  ante.  Vol.  XT,  p.  191.] 


Whether  the 
5lBt  section  of 
the  15  &  16 
Vict.  c.  76,  is 
retroB|>ective, 
— qutpre. 


Raymond,  contrk.  The  51st  section  of  the  15  &  16 
Vict.  c.  76, — which  enacts  that  ''  no  pleading  shall  be 
deemed  insufficient,  for  any  defect  which  could  hereto- 
fore only  be  objected  to  by  special  demurrer,^' — pre- 
cludes the  plaintiff  from  objecting  that  the  plea  amounts 
to  non  assumpsit.  [^Lush,  This  demurrer  was  delivered 
before  the  passing  of  that  act.]  The  act  is  retrospective  in 
this  respect ;  for,  though  there  are  many  sections  which 
exclude  from  the  operation  of  the  act  proceedings  that 
are  pending,  there  is  no  such  provision  in  this  section. 
[Jervis,  C.  J.  The  50th  section,  which  is  clearly  pro- 
spective, originally  stood  alone, — providing  that  "  either 
party  may  object  by  demurrer  to  the  pleading  of  the 
opposite  party,  on  the  ground  that  such  pleading  does 
not  set  forth  sufficient  ground  of  action,  defence,  or  re- 
ply, as  the  case  may  be ;  and,  where  issue  is  joined  on 
such  demurrer,  the  court  shall  proceed  and  give  judg- 
ment according  as  the  very  right  of  the  cause  and  mat- 
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ter  in  law  shall  appear  unto  them^  without  regarding        1852. 

any  imperfection,  omission,  defect  in,  or  lack  of,  form,        ^^^ 

and  no  judgment  shall  be  arrested,  stayed,  or  reversed  «• 

.  .  .     .  "^      '  Isaacs. 

for  any  such  imperfection,  omission,  defect  in,  or  lack 

of,  form.*'     The  Blst  section  was  added  in  the  Com- 
mons.] 

Lush.  The  court  must  see  a  clear  and  unambiguous 
intention  to  make  the  Slst  section  retrospective,  before 
they  adopt  a  construction  which  would  operate  so  un- 
justly. The  whole  scope  of  the  act  shews  that  pending 
demurrers  were  not  contemplated.  If  the  argument  on 
the  other  side  be  correct,  it  would  equally  apply  where 
judgment  had  been  given,  and  error  brought.  IMatUe, 
J,  I  think  the  subject-matter  of  legislation  here  must 
be  taken  to  be,  pleas  pleaded  prospectively.]  The  49th 
and  50th  sections  clearly  shew  that  that  is  so.  The 
language  of  s.  51  evidently  contemplates  only  future, 
and  not  existing  proceedings :  that  is  the  natural  and 
grammatical  sense  of  the  words.  In  Doe  d.  Smith  v. 
Roe,  8  Exch.  127,  the  court  of  Exchequer  held,  that, 
where  the  declaration  in  ejectment  was  served  before 
the  coming  into  operation  of  this  act,  the  old  proceeding 
by  motion  for  judgment  against  the  casual  ejector  was 
correct, — ss.  168  and  177,  applying  to  future  proceed- 
ings only.  In  Moon  v.  Durden,  2  Exch.  22,  the  court  of 
Exchequer  lay  it  down  that  the  general  rule  in  constru- 
ing recent  statutes  is,  "  Nova  constitutio  futuris  formam 
imponere  debet,'* — though  that  rule,  which  is  one  of  con- 
struction only,  will  yield  to  a  suflBciently  expressed  in- 
tention of  the  legislature  that  the  enactment  should  have 
a  retrospective  operation.  [Maule,  J.  There  are  many 
clauses  in  this  act,  like  the  bankrupt  act,  12  &  13  Vict, 
c.  106,  which  are  expressed  to  be  retrospective ;  these 
exceptions  tend  to  shew  that  the  general  subject  of  legis- 
lation is  intended  to  be,  future  proceedings  only.]     It  is 

F  F  F  2 
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1852.        ^ot  the  usual  course  of  legislation  to  deprive  parties  of 
j^a        vested  rights. 

V, 

Isaacs.  Raymond,   A  man  cannot  well  claim  a  "  vested  right*' 

in  a  technical  objection.  The  Slst  section  can  have  no 
sensible  construction  at  all^  unless  it  applies  to  pending 
demurrers.  The  52nd  section  provides  ample  means  by 
which  the  plaintiff  might  have  had  the  pleading  amended, 
upon  such  terms  as  a  judge  might  think  fair.  It  enacts, 
that,  "  if  any  pleading  be  so  framed  as  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  the  action,  the  opposite 
party  may  apply  to  the  court  or  a  judge  to  strike  out  or 
amend  such  pleading,  and  the  court,  or  any  judge,  shall 
make  such  order  respecting  the  same,  and  also  respect- 
ing the  costs  of  the  application,  as  such  court  or  judge 
shall  see  fit.**  The  146th  section  enacts  that ''  no  judg- 
ment in  any  cause  shall  be  reversed  or  avoided  for  any 
error  or  defect  therein,  unless  error  be  commenced  or 
brought,  and  prosecuted  with  effect,  within  six  years 
after  such  judgments  signed  or  entered  of  record.**  That 
applies  in  terms  to  pending  judgments;  yet,  if  s.  51  be 
not  retrospective,  neither  can  that  section  be.  [ilfati/e, 
J.,  referred  to  s.  148,  which  enacts  that  "a  writ  of  error 
shall  not  be  necessary  or  used  in  any  cause,  and  the  pro- 
ceeding to  error  shall  be  a  step  in  the  cause,  and  shall  be 
taken  in  manner  hereiuafter  mentioned ;  but  nothing  in 
this  act  shall  invalidate  any  proceedings  already  taken 
or  to  be  taken  by  reason  of  any  writ  of  error  issued 
before  the  commencement  of  this  act.**]  (a) 

Jervis,  C.  J.     We  will  hear  the  argument :  and,  if 

(a)  See  Morgan  v.  Jonei,  8  apply  to  cases  where  issue  has 

Exch.  128,  where  it  was  held  been  joined,  and  default  made 

that  the  15  <&  16  Vict.  c.  76,  ss.  in  going  to  trial  in  parsuance 

100,  101,  which  abolish  the  old  of  notice,  before  that  act  came 

mode  of  proceeding  for  jadg-  into  operation, 
ment  as  in  case  of  a  nonsuit, 


r. 
Isaacs. 
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we  should  hold  the  plea  to  be  bad  in  substance,  this  1852. 
point  will  not  arise :  if  necessary,  we  will  consult  the  Jamjsb 
other  judges  upon  the  construction  of  the  51st  section. 

Raymond.     The  plea  is  good  in  substance,  as  well  as 
in  form.     The  question  is,  whether,  the  intention  of  the 
parties  being  clear,  that  the  second  agreement  should  be 
substituted  for  the  first,  there  is  any  principle  of  law 
which  prevents  the  court  from  giving  eflFect  to  such  inten- 
tion.    [Maule,  J.    The  substantial  objection  is,  that  the 
contract  set  up  by  the  plea  is  made  between  the  plaintiff 
and  a  third  person,  the  defendants  being  no  parties  to 
it.]     Suppose  it  amounts  to  accord  and  satisfaction  by  a 
third  party,  would  there  be  any  objection  on  that  ground  ? 
According  to  Belshaw  v.  Bush,  ante.  Vol.  XI,  p.  191,  it 
would  seem  not.     In  Jones  v.  Broadhursty  ante.  Vol. 
IX,  p.  173,  193,  the  court,  in  giving  judgment,  refer  to 
a  passage  in  Fitzherbert^s  Abridgment,  title  Barre,  pi. 
166,  where  it  is  said  that,  ''  if  a  stranger  does  trespass 
to  me,  and  one  of  his  relations,  or  any  other,  gives  any- 
thing to  me  for  the  same  trespass,  to  which  I  agree,  the 
stranger  shall  have  advantage  of  that  to  bar  me ;  for,  if 
I  be  satisfied,  it  is  not  reason  that  I  be  again  satisfied  :^' 
and,  at  the  end  of  the  judgment, — p.  198, — they  say : 
^^It  must  be  obvious  that  the  decision  in  the  36  H.  6, 
reported  in  Fitzherbert,  is  consistent  with  reason  and 
justice.^'   That  view  was  acted  upon  in  Belshaw  v.  Bush. 
\JerviSy  C.  J.     Here,  the  party  with  whom  the  second 
agreement  was  made,  is  a  stranger  to  the  defendant.']    It 
is  difficult  to  see  upon  what  principle  such  an  agreement, 
of  which  the  plaintiff  has  had  all  the  benefit,  should  be 
held  inoperative.     In  TTiurman  v.  Wildy  11  Ad.  &  E. 
453,  3  P.  &  D.  289,  it  was  held,  that,  in  an  action  for  a 
trespass  committed  by  the  defendant  as  servant  and  by 
command  of  P.  B.,  acceptance  of  satisfaction   by  the 
plaintiff  from  P.  B.  was  a  defence.     It  is  submitted, 


Isaacs. 
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1852.  therefore^  that  this  plea  does  shew  a  substantial  defence 
j^^^g  to  the  action.  [Maule,  J.  You  should  have  shewn  that 
V*  the  second  agreement  was  made  on  behalf  of  the  defend- 

ants.] That  is  contrary  to  Belshaw  v.  JBush,  \_Maule, 
J.  No.  At  the  conclusion  of  the  judgment  there^  the 
court  say :  ''  It  appears  to  us^  therefore^  that  the  bill 
given  by  William  Bush  on  account  of  the  causes  of  ac- 
tion of  the  plaintiff  against  the  defendant^  must  be  taken 
to  be  a  conditional  payment  on  behalf  of  the  defendant ; 
that  the  condition  to  defeat  it  not  having  happened^  it 
operates  as  an  absolute  payment;  that  it  might  be 
adopted^  and  has  been  adopted,  by  the  defendant,  who 
relies  on  it  in  his  plea ;  and,  consequently,  that  it  bars 
the  action/^  That  we  inferred  from  the  language  of  the 
plea.]  The  frame  of  this  plea  brings  it  precisely  within 
the  same  predicament.  The  money  paid  pursuant  to 
the  second  agreement,  could  only  have  been  paid  in  sa^ 
tisfaction  of  the  money  due  under  the  first  agreement. 

Then,  as  to  the  form  of  the  plea.  The  first  objection 
taken,  is,  that  it  amounts  to  non  assumpsit.  [^Matde,  J. 
The  substance  of  the  plea,  is,  that,  pending  the  agree- 
ment, and  before  any  right  of  action  accrued  to  the 
plaintiff  under  it,  it  was  agreed  between  the  plaintiff 
and  a  third  person,  that  a  new  and  different  agreement 
should  be  substituted  for  it.  So  that  the  defendant 
seeks  to  shew  that  the  agreement  declared  upon  is  put 
an  end  to  by  another  agreement  to  which  the  defendant 
himself  is  no  party.]  It  is  enough  for  the  defendant  to 
shew  that  the  plea  gives  colour :  it  admits  the  agree- 
ment, and  the  work  done  under  it :  Leyfield^a  case,  10 
Co.  Rep.  88;  Stephen  on  Pleading,  5th  edit.  p.  234. 
There  are  many  cases  where  the  setting  up  such  a  col- 
lateral agreement  as  this  does  not  make  the  plea  ob- 
jectionable on  this  ground.  Thus,  in  Smart  v.  Hyde,  8 
M.  &  W.  723,  1  Dowl.  N.  S.  60,  a  declaration  in  as- 
sumpsit stated,  that,  in  consideration  that  the  plaintiff 
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would  buy  of  the  defendant  a  mare  at  a  certain  price,  the        1852. 

defendant  promised  that  she  was  soimd,  and  averred  as        ^^^^ 

a  breach  that  she  was  not  sound.    The  defendant  pleaded  ^* 

Isaacs. 
that  the  mare  was  sent  to  a  repository  for  the  sale  of 

horses,  to  be  sold  according  to  certain  rules,  which  were, 
that  ''  a  warranty  of  soundness  should  remain  in  force 
imtil  noon  of  the  day  after  the  sale,  when  it  would  be 
complete,  and  the  responsibility  of  the  seller  terminate, 
imless  in  the  meantime  a  notice  and  certificate  of  un- 
soundness were  given ;"  that  the  sale  took  place  subject 
to  the  rules,  and  that  the  same  were  -agreed  to  by  the 
parties,  and  that  such  notice  and  certificate  were  not 
given  within  the  time  limited  :  and  it  was  held,  that  the 
plea  was  good,  and  did  not  amount  to  the  general  issue. 
"  It  admits,'^  said  Parke,  B.,  "  the  contract  and  the  pro- 
mise, but  shews  it  to  have  been  subject  to  certain  rules 
which  have  not  been  complied  with.  What  is  the  mean- 
ing of  those  terms  ?  It  seems  to  me  to  be  this,  that  the 
warranty  shall  be  deemed  to  have  been  complied  with, 
unless  a  notice  and  certificate  shall  be  delivered  to  the 
vendor  before  twelve  o^dock  at  noon  of  the  day  next 
after  the  day  of  the  sale.  That  is  not  a  denial  of  the 
warranty,  but  a  mere  condition  annexed  to  it.  No 
notice  and  certificate  were  delivered,  and  therefore  the 
contract  is  to  be  considered  as  complied  with.  If  the 
matter  relating  to  the  notice  had  been  by  way  of  pro- 
viso upon  the  warranty,  it  might  perhaps  have  been 
necessary  to  state  it  in  the  declaration :  but  upon  that 
point  I  give  no  opinion.  It  is  enough  to  say  that 
every  word  of  this  plea  is  consistent  with  the  contract 
stated  in  the  declaration.^'  Sieveking  v.  Dution,  ante^ 
Vol.  Ill,  p.  331,  4  D.  &  L.  197,  is  to  the  same  eflFect. 
[Maule,  J.  I  think  this  plea  clearly  amoimts  to  the 
general  issue.  It  is  very  like  the  plea  in  Solly  v.  Neish, 
2  C.  M.  &  R.  355,  5  Tyrwh.  625,  4  Dowl.  P.  C.  248.] 
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Lush,  in  reply^  was  desired  by  the  conirt  to  confine 
himself  to  the  objection  in  substance  to  the  plea.  Bel- 
%haw  v.  Bush  is  very  distinguishable  from  this  case: 
there^  the  payment  by  the  stranger  was  made  on  behalf 
of^  and  was  adopted  by^  the  defendant :  here^  there  was 
an  executory  contract  between  the  plaintiff  and  the  de- 
fendants for  the  erection  of  a  church ;  before  that  agree- 
ment was  executed,  another  agreement  between  the 
plaintiff  and  a  stranger  was  substituted, — a  new  contract 
with  a  stranger ;  not  an  act  done  in  satisfEU^ion  of  an 
existing  clahn.  There  must  be  two  parties  to  the  re- 
scision  of  an  agreement.  \Maule,  J.  If  the  plaintiff 
and  the  defendant  had  agreed  as  the  plaintiff  and  Tho- 
mas  Frothero  did  by  the  agreement  of  the  18th  of  Feb- 
ruary, 1850,  no  doubt  the  first  agreement  would  have 
been  rescinded.  But  it  is  not  alleged  here  that  Frothero 
made  that  agreement  on  behalf  of  the  defendant,  so  as 
to  entitle  him  to  ratify  and  adopt  it.  It.  is  hardly  pos- 
sible to  say  that  the  plaintiff  could  have  sued  the  de- 
fendants on  that  agreement.]  The  defendants  seek  to 
alter  their  contract,  by  another  contract  to  which  they  are 
no  parties.  {Maule,  J.  There  are  in  fact  two  agreements 
capable  of  subsisting  together.]     Exactly  so. 


Jervis,  C.  J.  In  the  view  we  take  of  this  pleS;,  it 
will  not  be  necessary  to  consider  further  the  construction 
of  the  51  St  section  of  the  15  &  16  Vict.  c.  76.  We 
think  the  plea  is  bad  in  substance,  on  the  ground  just 
stated. 


The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff. 
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Leboux  r.  Brown. 

Ifov,  10. 

Assumpsit.    The  declaration  stated^  that,  on  the  An  action  will 
1st  of  December,  1849,  at  Calais,  in  France,  to  wit,  at  ^^^twl 
Westminster,  in  the  coimty  of  Middlesex,  in  considera-  countey,  to 

.  -  .     ,  enforce  an  oral 

tion  that  the  plaintiff,  at  the  request  of  the  defendant,  agreement 

then  agreed  with  the  defendant  to  enter  into  the  service  pranceVand 

of  the  defendant  as  clerk  and  agent,  and  to  serve  the  valid  there), 

defendant  in  that  capacity  for  one  year  certain,  at  cer-  here,  could 

tain  wages,  to  wit,  100/.  a  year,  to  be  paid  by  the  de-  ^the  rtaS^" 

fendant  to  the  plaintiff  by  equal  quarterly  payments  offra«d«,havo 

*  ,^  ^,  '*    ^  ''  been  sued  upon. 

during  his  continuance  in  such  service,  the  defendant 
then  promised  the  plaintiff  to  receive  him  into  his  said 
service,  and  to  retain  and  employ  him  in  his  said  service, 
at  the  wages  aforesaid:  Averment  that  the  plaintiff,  Averment  of 
confiding  in  the  promise  of  the  defendant,  was  then,  willinme^ 
and  from  thence  continually  had  been,  ready  and  will- 
ing to  enter  into  the  service  of  the  defendant  as  afore- 
said, and  to  serve  the  defendant,  for  the  wages  aforesaid : 
Breach,  that,  though  the  plaintiff  afterwards,  to  wit,  on  Breach, 
the  day  and  year  aforesaid,  requested  the  defendant  to 
receive  the  plaintiff  into  the  service  of  the  defendant  as 
aforesaid,  and  to  retain  and  employ  him  in  such  service, 
at  the  wages  aforesaid ;  yet  the  defendant,  not  regard- 
ing his  promise,  did  not,  nor  would,  at  the  time  he  was 
so  requested  as  aforesaid,  or  at  any  other  time,  receive 
the  plaintiff  into  his  service  as  aforesaid,  or  retain  or 
employ  him,  at  such  wages  as  aforesaid,  or  in  any  other 
way,  but  wholly  neglected  and  refused  so  to  do;  where-  Special  damage, 
by  the  plaintiff  not  only  lost  and  was  deprived  of  all  the 
profits  and  emoluments  which  might  and  would  other- 
wise have  arisen  and  accrued  to  him  from  entering  into 


802  MICHAELMAS  TSEM, 

1852.        the  service  of  the  defendant^  but  also  lost  and  was  de- 

L^gQu^       prived  of  the  means  and  opportunity  of  being  retained 

«.  and  employed  bv  and  in  the  service  of  divers  other  per- 

sons,  and  remained  whoUy  out  of  service  and  unemployed 

for  a  long  time,  to  wit,  for  the  year  then  next  following, 

and  was  and  is  otherwise  greatly  injured,  &c. 

Pleas, — first,  non  assumpsit, — secondly,  that  the  plain- 
tiff was  not  ready  and  willing  to  enter  into  the  service 
of  the  defendant,  and  to  serve  him  the  defendant,  for  the 
wages  in  the  declaration  mentioned,  in  manner  and  form 
as  in  the  declaration  was  alleged, — thirdly,  that  the 
plaintiff  did  not  request  the  defendant  to  receive  him, 
the  plaintiff,  into  the  service  of  him,  the  defendant,  or 
to  retain  or  employ  him,  the  plaintiff,  in  such  service,  at 
the  wages  in  the  declaration  mentioned,  in  manner  and 
form  as  the  plaintiff  had  above  in  the  declaration  alleged. 

Upon  each  of  these  pleas  issue  was  joined. 

The  cause  was  tried  before  Talfourd,  J.,  at  the  second 
sitting  in  Middlesex,  in  Trinity  Term  last.  It  appeared 
that  an  oral  agreement  had  been  entered  into  at  Calais, 
between  the  plaintiff  and  the  defendant,  under  which 
the  latter,  who  resided  in  England,  contracted  to  employ 
the  former,  who  was  a  British  subject  resident  at  Calais, 
at  a  salary  of  100/.  per  annum,  to  collect  poultry  and 
eggs  in  that  neighbourhood,  for  transmission  to  the  de- 
fendant here, — the  employment  to  commence  at  a  future 
day,  and  to  continue  for  one  year  certain^ 

Evidence  was  given  on  the  part  of  the  plaintiff  to  shew, 
that,  by  the  law  of  France,  such  an  agreement  is  capable 
of  being  enforced,  although  not  in  writing. 

For  the  defendant,  it  was  insisted,  that,  notwithstand- 
ing the  contract  was  made  in  France,  when  it  was  sought 
to  enforce  it  in  this  country,  it  must  be  dealt  with  ac- 
cording to  our  law ;  and,  being  a  contract  not  to  be 
performed  within  a  year,  the  statute  of  firauds,  29  Car.  2, 
c.  3,  s.  4,  required  it  to  be  in  writing. 
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Under  the  direction  of  the  learned  judge,  a  verdict        1852. 
was  entered  for  the  plaintiflF  on  the  first  issue, — leave       lbboux 

being  reserved  to  the  defendant  to  move  to  enter  a  non-       ,    ^' 

.  T      i.  Bbown. 

suit  or  a  verdict  for  him  on  that  issue,  if  the  court 

should  be  of  opinion  that  the  contract  could  not  be  en- 
forced here. 

Hawkins,  in  the  last  term,  obtained  a  rule  nisi  accord- 
ingly. 

Alleriy  Serjt.,  and  Metcalfe,  now  shewed  cause.  The 
question  is,  whether  the  4th  section  of  the  statute  of 
frauds  applies  to  a  foreign  contract  which  is  sought  to 
be  enforced  in  this  country.  The  evidence  shewed  that 
this  was  a  contract  by  parol,  not  to  be  performed  within 
a  year,  made  in  France,  and  to  be  performed  in  France. 
\_Maule,  J.  If  the  statute  relates  to  procedure,  this  ac- 
tion is  not  maintainable ;  if  only  to  the  rights  and  merit 
of  the  contract,  it  is.]  The  rule  is  well  laid  down  by 
Tindal,  C.  J.,  in  Huber  v.  Steiner,  2  N.  C.  202,  2  Scott, 
304.  ''The  distinction,"  says  that  learned  judge,  2 
Scott,  326,  "  between  that  part  of  the  law  of  the  foreign 
country  where  a  personal  contract  is  made,  which  « 
adopted,  and  that  which  is  not  adopted  by  our  English 
courts  of  law,  is  well  known  and  established,  viz.  that  so 
much  of  the  law  as  affects  the  rights  and  merit  of  the  con- 
tract, all  that  relates  '  ad  litis  dedsionem,'  is  adopted  from 
the  foreign  country ;  so  much  of  the  law  as  affects  the 
remedy  only,  all  that  relates  '  ad  litis  ordinationem,'  is 
taken  from  the  lex  fori  of  that  country  where  the  action 
is  brought.  And  that,  in  the  interpretation  of  this  rule, 
the  time  of  limitation  of  the  action  falls  within  the  latter 
division,  and  is  governed  by  the  law  of  the  country 
where  the  action  is  brought,  and  not  by  the  lex  loci  con- 
tractus, is  evident  from  many  authorities.  In  Ruber's 
treatise  De  Conflictu  Legum,  §  7>  he  says :  '  Ratio  hsec 


804  MICHAELMAS  TEBM, 

1852.       est,  quod  prascripiio  (where,  observe,  the  termpr^Mcr^^ 
Lbbofx       ^^  ^  ^^®^  generally  for  limitation)  et  execatio  non  per- 

^'  tinent  ad  valorem  contractiis,  sed  ad  tempus  et  modum 

Bbown. 

actionis  instituendse/     It  is  unnecessary  to  cite  more : 

the  authorities  are  collected  in  the  case  of  The  British 
Linen  Company  v.  Drummondy  10  B.  &  C.  903,  which 
case  itself  furnishes  an  authority  for  the  position/'  That 
imports,  that,  if  the  contract  be  a  complete  and  valid 
contract  according  to  the  foreign  law,  it  may  be  enforced 
here,  [ilfat^,  J.  The  4th  section  of  the  29  Car.  2, 
•  c.  3,  says,  that,  ^'  no  action  shall  be  brought  upon  any 
agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,'' 
wherever  made.]  If  the  words  "  wherever  made  "  are 
to  be  imported  into  the  statute,  the  plaintiff  is  out  of 
court.  [Mauky  J.  There  is  no  limitation.  Jerriiy 
C.  J.  Suppose  the  contract  had  been  made  here, — 
could  it  have  been  enforced  in  France  ?]  Being  a  void 
contract  here,  it  could  not  be  sued  upon  there.  [Mauie, 
J.  Has  such  a  contract  been  enforced  in  equity  ?]  It 
is  conceived  not. (a)  The  words  ''no  action  shall  be 
brought "  relate  not  to  mere  matter  of  procedure  only, 
but  go  to  the  very  root  and  inception  of  the  thing.  In 
Carrington  v.  RootSj  2  M.  &  W.  248, — which  was  an 
action  in  which  the  plaintiff  set  up  a  verbal  contract  for 
the  purchase  of  growing  crops, — Lord  Abinger  said: 
"  If  this  be  a  contract  for  the  sale  of  goods,  it  is  not  dis- 
puted that  it  is  void  by  the  17th  section  of  the  statute. 
But,  if  that  be  doubtful,  and  it  is  to  be  considered  as  the 
sale  of  an  interest  in  land,  and  therefore  within  the  4th 
section,  then  the  question  is,  whether  that  section,  which 
declares  that  no  action  shall  be  brought  whereby  to  diarge 

(a)  See  RandcUl  v.  Morgan,  12  Ves.  67. 
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any  person  on  a  contract  for  the  sale  of  an  interest  in  land,  1852. 
means  that  the  contract  shall  be  available  for  any  pur-  lkboux 
pose  as  a  contract,  excepting  that  of  being  enforced  ^' 

by  action.  I  think  it  does  not ;  and  that  the  contract  can- 
not be  available  as  a  contract  at  all,  unless  an  action  can 
be  brought  upon  it.  I  think  that  the  meaning  of  the 
statute  is,  not  that  the  contract  shall  stand  for  all  pur- 
poses except  that  of  being  enforced  by  action,  but  it 
means  that  the  contract  shall  be  altogether  void/'  And 
Parke,  B.,  said :  ''  I  think  the  right  interpretation  of 
that  section  (s.  4.)  is  this, — that  an  agreement  which 
cannot  be  enforced  on  either  side,  is  as  a  contract  void 
altogether/'  That  doctrine  was  acted  upon  in  the  recent 
case  of  Reade  v.  Lamb,  6  Exch.  130.  It  was  there  said 
in  argument, — "The  17th  section  says  that  no  con- 
tract for  the  sale  of  goods  for  the  price  of  10/.  or  up- 
wards ^  shall  be  allowed  to  be  good,'  The  4th  section 
enacts  that  '  no  action  shall  be  brought,  &c.,  whereby  to 
chaise  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another :'  so  that 
the  one  section,  in  effect,  makes  the  contract  altogether 
void,  whereas  the  other  merely  precludes  the  party  from 
suing  upon  it.  Where,  therefore,  the  requisites  of  the 
4th  section  are  not  complied  with,  there  is  a  subsisting 
contract,  although  it  is  not  available  for  the  purposes  of 
an  action."  But  Pollock,  C.  B.,  said :  "  Carrington  v. 
Roots  is  in  effect  a  decision,  that,  for  the  purposes  of  the 
present  question,  there  is  no  distinction  between  the  4th 
and  17th  sections  of  the  statute  of  frauds;  and  that,  not 
only  no  action  can  be  brought  upon  an  agreement  within 
the  4th  section  of  that  statute,  if  it  be  not  reduced  into 
writing,  but  that  the  contract  is  also  void.'*  [Mtmle,  J. 
The  4th  section  of  the  statute  of  frauds  entirely  applies  to 
procedure.  It  may  be  that  the  words  used,  operating  on 
contracts  made  in  England,  renders  them  void.]  It  will 
be  a  new  and  a  startling  doctrine,  to  hold  that  a  contract 
made  abroad  cannot  be  enforced  here,  unless  it  observes 
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fill  the  formalities  prescribed  by  the  law  of  this  ooun- 
try.  The  two  cases  in  the  Exchequer  decide  distinctly 
that  the  4th  and  the  17th  sections  have  precisely  the 
same  meaning,  though  their  language  is  different. 
l^Maule,  J.  You  contend  that  the  contract  is  good  in 
France  and  void  in  England.  Our  legislature  has  no 
jurisdiction  to  declare  void  a  contract  made  in  France, 
but  it  may  say  that  no  action  shall  be  brought  in  this 
country  upon  any  contract  which  is  not  in  writing.  If 
the  4th  section  prohibits  procedure,  it  will  be  unnecessary 
to  consider  the  distinction  taken  in  the  two  cases  o£  Car- 
rinyton  v.  Roots  and  Reade  v.  Lamb.^  If  the  effect  of 
the  statute  be  not  to  make  the  contract  void,  should  not 
the  defendant  have  pleaded  the  statute?  {^Maule,  J. 
How  ?]  As  was  done  in  Reade  v.  Lamb.  In  Story's 
Conflict  of  Laws,  §  260,  speaking  of  foreign  contracts, 
it  is  said, — ^^  Another  rule,  naturally  flowing  from,  oi 
rather  illustrative  of,  that  already  stated  respecting  the 
validity  of  contracts,  is,  that  all  the  formalities^  proob,  or 
authentications  of  them,  which  are  required  by  the  lex 
loci,  are  indispensable  to  their  validity  everywhere  else,  (a) 
And  this  is  in  precise  conformity  to  the  rule  laid  down 
on  the  subject  by  Boullenois.  (i)  II  feut,  par  rapport  k 
la  forme  intrinseque  et  constitutive  des  actes,  suivre  en- 
core la  loi  du  contrat.  Quand  la  loi  exige  certaines  for- 
malites,  lesquelles  sont  attachees  aux  choses  memes,  il 


(o)  1  Burge  Comm.  P&rt  1, 
Ch.l,  pp.  29,30;  3BorgeCk>mm' 
Part  2,  Ch.  20,  pp.  75^—764; 
Foelix  Conflit  des  Lois,  BeTne 
Etrang.  et  Franc.  Tom.  7, 1840, 
§§  40— 51,  pp.  346— 360;  War- 
render  v.  Warrender,  9  Bligh, 
111. 

(b)  Erskine'B  Instit.  B.  3, 
tit.  2,  §§  39,  40.  41,  pp.  614, 
515 ;  BooUenois,  Qaest.  Mixt. 
p.  5 ;  Bouhier  Cont.  de  Bourg. 
Ch.  21.  §  206 :  2  Boullenois, 


Obsenr.  46,  p.  467;  1  Hertii 
Op.  de  CoUis.  Leg.  §  4,  n.  69, 
edit.  1737;  Id.  p.  209,  edit 
1716.  See  also  Yoet,  ad  Pand. 
lib.  5,  tit.  1.  §  61;  1  BouUe- 
noifl,  Observ.  23,  p.  523;  Id.  pp. 
446--466;  Henry  on  Foreign 
Law,  37,  38 ;  Id.  224;  6  Par- 
dessns.  Droit  Comm.  art  1485 ; 
Mr.  Justice  Martin  in  Depttu 
V.  Humphreys,  20  Martin,  B. 
1,22. 
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faut  suivre  la  loi  de  la  situation,  {a)  Burgundus  has 
expressed  the  same  doctrine  in  very  pointed  terms. 
Et  quidem  in  scriptura  instrumenti,  in  solemnitati- 
bus^  et  ceremoniis^  et  generaliter  in  omnibus  quae  ad 
formam  ejusque  perfectionem  pertinent^  spectanda  est 
consuetudo  regionis  ubi  fit  negotiatio.  {b)  Dumoulin 
says:  Aut  statutum  loquitur  de  his  quae  concemunt 
nudam  ordinationem  vel  solemnitatem  actus ;  et  semper 
inspicitur  statutum  vel  consuetudinem  loci  ubi  actus 
celebratur,  sive  in  contractibus,  sive  in  judiciis,  sive  in 
testamentis^  sive  in  instrumentis^  aut  aliis  conficiendis.  {c) 
And^  again :  In  concementibus  contractum,  et  emer- 
gentibus^  spectatur  locus  in  quo  contrahitur :  et  in  con- 
cementibus meram  solemnitatem  cujuscumque  actus^ 
locus  in  quo  Ule  celebratur.  (d)  Casaregis  says:  Com- 
munissima  enim  est  distinction  quod  aut  disseritur  de 
modo  procedendi  in  judicio,  aut  de  juribus  contractus^ 
cui  rober  et  specialis  forma  tributa  est  a  statuto^  vel  a 
contrahentibus.  Et  in  primo  casu  attendendum  sit  sta- 
tutum loci  in  quo  judicium  agitatur ;  in  secundo,  vero, 
casu  attendatur  statutum  loci  in  quo  fit  celebratus  con- 
tractus, {e)  Hertius  is  still  more  direct :  Si  lex  actui 
formam  dat^  inspiciendus  est  locus  actiis^  non  domicilii, 
no'n  rei  sitae;  id  est^  si  de  solemnibus  quaeratur^  si  de 
loco^  de  tempore,  de  modo  actus,  ejus  loci  habenda  est 
ratio,  ubi  actus  sive  negotium  celebratur.  (/)     Christi- 
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(a)  2  Boullenois,  Observ.  46, 
p.  467 ;  1  Boullenois,  Observ. 
23,  pp.  491,  492. 

(b)  BurfjrandoB,  Tract  4,  n.  7, 
n.  29;  2  Boullenois,  Observ. 
46,  pp.  450,  451. 

(c)  Molin.  Opera,  Comment. 
Cod.  Lib.  1,  tit.  4,1.  l,Conclus.  de 
Statut.  Tom.  3,  p.  354,  edit.  1681. 

{d)  Molin.  Opera,  tijt.  1,  De 
fiefs,  §  12,  Gloss.  7,  n.  37,  Tom. 
1,  p.  224,  edit.  1681. 


(e)  Casaregis,  Disc.  Comm. 
179,  n.  59. 

(/)  Hertii  Opera,  CoUis.  Leg. 
§  4,  n.  10,  p.  126 ;  Id.  n.  59,  p. 
148,  edit.  1737;  Id.  pp.  179, 
209,  edit.  1716.  See  also  Co- 
chin, (Euvres,  Tom.  1,  p.  72, 
4to  edit. ;  Id.  Tom.  3,  p.  26 ; 
Id.  Tom.  5,  p.  697 ;  D'Agues- 
seau  CEuvres,  Tom.  4,  pp.  637, 
722,  4to.  edit. 
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tbe.  same  doctrine  (a)  Ai^  4^  aeenu  fuUy  establiiby^ 
in  the  common  law.  .  Tbu9>  if  by  the  laws  of  a  ooai^^^ 
a  contract  is  void  unless  it  is  written  on  stamp  paper,  it 
bught  to  be  held  void  every  where ;  fbt,  unless  it  be  good 
th^re^  it  i;an  have  no  obligatiQja  iniany  other  country*  (Jb) 


I '  I 


(a)  Eveikird.  OoiimI.  72.  n. 
11,  p.  206 1  Id.  n.  18>  p.  a07 ; 
Id.  27,  p<  209 ;  Ghristm.  Peok. 
283,  YoL  1,  p.  855,  a.  I,  4^  6, 
8k  e,  10,  U }  Mo)i&.C!o])u&e)ttt. 
•ad  Cansuet.  Paris.  tit«  1»  §  12, 
Gloss.  7,  n.  37,  Tom.  1,  p.  ^M ; 
2  BoaU^nois,  Observ.  46w  pp. 
jiidO,  461.  Dumouhii  pushes 
the  dootxine  furthers  and  says, 
:  £t  est  cwnninm  Doetoraqi  sea- 
tentia  abidunqoe  consuetude, 
vel  statutum  locale,  disponit  de 
8oleninitate>  vel  fonn4  actus, 
li|(ari  etiam  exteros  ibi  actum 
ilium  gerentesy  et  gestum  esse 
vslidum  et  efficieaoem  ubique, 
etiam  super  bonis  soils  extra 
territorium  consuetudinis.  Mo- 
lin.  CoQsil.  53,  §  9 ;  Molin.  Op- 
era Tom.  2,  p.  965,  edit  1681 ; 
2  Barge  Gomm.  Part  2,  oh.  9, 
pp.  865,  866. 

(6)  Alve*  V.  Modgsan,  7  T. 
B.  241;  Clegff  Y.Levy,  3  Campb. 
166.  But  see  Chitty  on  Bills, 
8th  edit.  p.  143,  n.,  and  Wynne 
V.  Jackson,  2  Buss.  351 ;  3 
Burge  Comm.  Part  2.  ch.  20, 
p.  762.  The  case  of  Wynne  v. 
Jackson  is  certainly  at  variance 
with  this  doctrine.  It  was  a 
bill  brought  to  stay  proceed- 
ings at  law  on  a  suit  brought  in 
England  by  the  holder  against 
the  acceptor  of  a  bill  of  ex- 
change made  and  accepted  in 


Franoe,  and  which«  in  an  ao- 
tionT  brooght  in  the  JB'Eieiioh 
.itMJUEterhad  beeHiheld^invaUd 
I  fon.  want  of  a  ipropsr-tFrmoh 
:  stamps  Tha  i  ^YisewOhaiioelfor 
held  "  that  thft  drcnmataaoerof 
•tilie  hills  being  drawn  inFraaee 
in  such  a  form  4hat>  the  inilder 
•  could  iiot>reeover:an  thtfim  Jii 
Ezanccb  was  nool^eotion  to  his 
recovering  on  them  in  aa£iig- 
lish  court."  This  doetcina  is 
whc^y  uff^opnoileabto  with  that 
in  Ahe^  v.  ^^dgmn  atnd  Cl^g 
Y.Levyi  and  i^  by  the  lam  of 
Pran/9e,  sueh  oontmeta  were 
void,  if  not  on  stampsd  paper, 
it  is  equally  unsupportaUe  up- 
on acknowledged  principlefl. 
In  the  case  of  JaM^  v^  CeUAer- 
wood,  3  D.  &  B.  190^  where  as- 
sumpsit was  brought  for  nu>ney 
lent  in  France,  and  unstamped 
paper  receipts  were  produced 
in  proof  of  the  loan,  evideuoe 
was  offered  to  shew,  that*  by 
the  laws  of  Prance,  such  re- 
ceipts required  a  stamp  to  ren- 
der them  valid ;  but  it  was  re- 
jected by  the  court,  and  the 
receipts  were  admitted  iu  evi- 
dence, upon  the  ground  that 
the  courts  of  England  could 
not  take  notice  of  the  revenue 
laws  oia  foreign  countiy.  But 
this  is  averyinsufficientground, 
if  the  loan  required  such  re- 
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It  might  be  different^  if  the  contract  had  been  made 
payable  in  another  country ;  or  if  the  objection  were^ 
not  to  the  validity  of  the  contract^  but  merely  to  the 
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ceipt  and  stamp  to  make  it  va- 
lid as  a  contract.  And,  if  the 
loan  was  good  per  se,  but  the 
stamp  was  requisite  to  make 
the  receipt  good  as  evidence, 
then  another  question  might 
arise,  whether  other  proof  than 
that  required  by  the  law  of 
France  was  admissible,  of  a 
written  contract.  This  case 
also  is  inconsistent  with  the 
case  in  3  Campb.  166  (CUgg  v. 
Levy).  Can  a  contract  be  good 
in  any  country,  which  is  void 
by  the  law  of  the  place  where 
it  is  made,  because  it  wants  the 
solemnities  required  by  that 
law  P  Would  a  parol  contract 
made  in  England,  respecting 
an  interest  in  lands,  against 
the  statute  of  frauds,  be  held 
valid  elsewhere  P  Would  any 
court  dispense  with  the  written 
evidence  required  upon  such  a 
contract  P  On  a  motion  for  a 
new  trial,  the  court  refused  it, 
Abbott,  C.  J.,  saying,—"  The 
point  is  too  plain  for  argument. 
It  has  been  settled,  or,  at  least, 
considered  as  settled,  ever  since 
the  time  of  Lord  Hardwicke, 
that,  in  a  British  court,  we  can- 
not take  notice  of  the  revenue 
laws  of  a  foreign  state.  It 
would  be  productive  of  pro. 
digious  inconvenience,  if,  in 
every  case  in  which  an  instru- 
ment was  executed  in  a  foreign 
country,  we  were  to  receive  in 
evidence  what  the  law  of  that 
country  was,  in  order  to  ascer- 

VOL.  XII. — C.  B.  O 


tain  whether  the  instrument 
was  or  was  not  valid."  With 
great  submission  to  his  lord- 
ship, this  reasoning  is  wholly 
inadmissible.  The  law  is  as 
clearly  settled  as  anything  can 
be,  that  a  contract  void  by  the 
law  of  the  place  where  it  is 
made,  is  void  every  where.  Yet, 
in  every  such  case,  whatever 
may  be  the  inconvenience, 
courts  of  law  are  bound  to  as- 
certain what  the  foreign  law  is. 
And  it  would  be  a  perfect  no- 
velty in  jurisprudence,  to  hold 
that  an  instrument  which,  for 
want  of  due  solenmities  in  the 
place  where  it  was  executed, 
was  void,  should  yet  be  valid 
in  other  countries.  We  can 
arrive  at  such  a  conclusion  only 
by  overturning  well-establish- 
ed principles.  The  case  alluded 
to,  before  Lord  Hardwicke, 
was  probably  Boucher  v.  Law* 
son,  Cas.  temp.  Hardw.  85; 
Id.  194 ;  which  was  the  case  of 
a  contract  between  English- 
men, to  be  executed  in  Eng- 
land, to  carry  on  a  smuggling 
trade,  against  the  laws  of  Por- 
tugal. Lord  Hardwicke  said 
that  such  a  trade  was  not  only 
a  lawful  trade  in  England,  but 
very  much  encouraged.  The 
case  is  wholly  distinguishable 
from  the  present  case,  and  from 
that  of  any  contract  made  in  a 
country,  and  to  be  executed 
there,  which  is  invalid  by  its 
lawst  A  contract  made  in  Por- 
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idmissibility  of  othdf  pioof  of  die  cmitraotui  ihe  £ofetgn 
ooart  {a),  where  a  salt  iras  Tiraoglil  to  enfbroe  it ;  or  if 
1^  contract  coBoemed  veal  or  immoTaUa  tiwiptirij  sito- 
ated  in  another  conntiy  whose  laws  are  differeniy  respect* 
ing  which  there  is  a  difference  of  opinion  among  foccigm 
jurists^  although-  in  Engiind  and  America  the  rule  seailis 
firmly  established^  that  the  law  rei  sitse^  and  not  that  xif 
tiie  place  of  the  oontracty  is  to  prevaiL''  (b)  Again,  in 
§262,  Story  siqn:  ^*  By  the  English  and  American  law> 
contracts  which  ftll  within  the  purview  of  what  is  called 
the  statute  of  frauds^  are  required  to  be  in  writing;  aacfa 
are  contracts  respecting  the  sale  of  laiid%  contracts  £bir 
the  debts  of  third  persons,  and  contracts  for  the  sale  id 
goods  beyond  a  certain  yalne.  If  sndi  contracts  mibde 
by  parol  (per  ^verba)  in  a  country  by  whose  laws  they  are 
required  to  be  in  writing,  are  sought  to  be  enforoed  m 
ady  other  country,  they  will  be  held  Toid,  exactly  aa  they 
are  held  void  in  the  place  where  they  are  made.  And 
the  like  rule  applies^  yice  TersA,  where  parol  contracts 
are  good  by  the  law  of  the  place  where  they  are  made ; 
but  they  would  be  void,  if  originally  made  in  another 
place,  where  they  are  sought  to  be  enforced,  for  want  of 
certain  solemnities,  or  for  want  of  bemg  in  writing,  as 
required  by  the  local  law/'  [Jervis,  C.  J.  Dr*  Story 
puts  the  4th  and  17th  sections  together  as  both  avoiding 
the  contract.]  In  Surge's  CJommentaries  on  Colonial 
and  Foreign  Law,  Vol.  I,  p.  29,  it  is  said:  "The  pboe 
in  which  the  contract  is  to  be  performed,  is  comprehended 


tngal,  by  persons  domiciled 
there,  to  carry  on  smuggling, 
against  its  laws,  woold,  or 
ought  to  be,  held  void  every- 
where. See  also  3  Chitty  on 
Com.  and  Manuf.  ch.  2,  p.  166. 
(a)  Ludlow  V.  JSmistalcier,  1 
John.  £.  99  ;  James  t.  Caiker' 
wood,  3  D.  &  R.   190.    See 


ClarJce  v.  Ooehn»n^  3 
B.  358,  360,  361 ;  Broum  ir. 
Tkomtoih  «  Ad.  &  B.  185; 
Taie$  t.  IHoMpims  3  dark  & 
Fm.  544. 

(5)  Foelix,  Gonflit.  desLcMS, 
Berne  Etnng.  crt  Franc.  Tom. 
7*  1840,  §§  40-50,  pp.  U6^ 
359. 


.   IC  YICSOBIiL  !!'  811 

in  die  term  locns  oontractiis^  end  the  law  of  tbiat,  and  18521 
not  of  the  place  in  whioh  the  contract  is  entered  into^  Ijshojj::^, 
often  determines  its  validity  and  obligatory  effect.  The  bs&wv 
lex  loci  contractus  decides  on  its  obligatory  effect.  Thufl^ 
a  contract  entered  into  in  a  country  the  laws  of.  which 
admit  it  to  be  binding,  if  proved  by  witnesseSi  without 
writing,  and  without  any -distinction  as  to  the  amount  of 
the  sum  in  question,  would  receive  effect  in  the  countiy 
where  it  was  the  subject  of  contestation,  although,  if 
entered  into  in  that  country,  it  would  not  have .  been 
valid,  milen  it  had  been  evidenced  by  writmg/'  Again, 
VoL  III,  p.  750,  it  is  said :  "  Jurists  treat  as  the  solem* 
nia  of  the  contract  whatever  formality  or  ceremony, 
either  as  to  the  time,  or  place,  or  manner  of  making  the 
contract ;  or  as  to  its  form,  as,  whether  by  parol  or  in 
writing,  its  attestation  or  authentication,  and  which  the 
law  renders  essential  to  the  perfection  and  validity  of  the 
contract,  and  requires  to  be  observed  as  the  condition 
on  which  it  recognises  the  existence  of  the  oontract. 
They  concur  in  holding  that  the  validity  or  invalidity  of 
the  contract,  so  far  as  it  depends  on  the  forms  and  ao* 
lemnities,  is  governed  by  the  law  of  the  place  in  which 
the  contract  is  made.  Dumoulin  first  states  what  he 
considers  included  in  the  form  of  the  ecmtract :  Quando 
cumque  lex  vd  statutum  prsescribit  aliquem  modum  ad 
faciendum  actum,  iUe  modus  dicitur  formam.  He  then 
adds  '  Unaquaoque  civitas,  habens  junsdiotionem,  potest 
per  statutum  facere  aliquam  formam  contractus,  qu£e  m 
non  srevetur,  contractus  non  valeret  .*  (a)  Burgundus 
says :  '  In  scriptur&  instrumenti,  solemnitatibus  et  cere- 
moniis,  et  generaliter  in  omnibus  quae  ad  formam  ejusque 
perfectionem  pertinent,  spectanda  est  oonsuetudo  regionis 

(a)  Domoxdio,  ad  Cod.  lib.  4,  Cod.  lib.  8,  tit.  49,  1. 1 ;  Bar- 
tit  44;  1  Bordlenois,  Tr.  dos  tolns,  ad  Cod.  1.  duustos  Fo- 
Stat.  tit.  2,  c.  3,  Observ.  28.     puloe,  n.  18. 
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fii^QtiaQem  format  quoque  ji;eKi^iw^,^h  J4eq,||(i!^p]M&,qmr 
txf^^m  p^rigqr  dingim^/  ip]  \  HerfciofK  lus-.^totpd  tli^ 
vplei4  ^Siie^  actui.  fQnQ»pi<jdafa.iiwpi(dfinrtnft,.pf^  ]wpff 

quw^tui^  fii.,d&.AoGGi,  dentempm,  d^  niodo  ;^^^ti)f,  ^ 
IqqI  habe^da  00t  jatip|v!;ibi.iacUu»  uFf  pegot4u])[^.94^ 
brntAT.  JgLegula  h^^.fgpud  ,<Hm^»,  qpwt^pp^  *HPr4^ 
ffriaia.esti  iudubitataJ  .  .Tbeae  ji»is1»^'a^,jfollp;^ed,,l]|7 
S..«iid  J,  Ypet.  (fi)  *  Tbii%  if-.tbe.^ir  of!.t^  jpppiitiy 
whexe  the  eooipract  13  9134^  .lOMuils  .a.,ix)^^rapt,,i£,ifc 
be,  mada:.<Hi  a,  Sunday,  or  u^  a  e^^^^cnl^;  ulaoe^.l^i^ 
ppAou  or  tavern,  a  oontra^  ina^a  in  tb^  ^oountojr  iaco^ 
tmvention.  of  such.  laWj  WQnld  b^,  void,  i^  .whirtievfr 
country  it  vaa^ought.tQ  be  en^ced.  (nf),  Thei54^ar- 
tide  of  the  Ordinance  da  Moolinadid  not  s^cogniaa  agoj^ 
traot,  if  the  subject  of  it  exaeeded4n  ;Value  one  bnx^dred 
liyret,  nnlees  it  waa  red^ced  to  wnting^^  A.^c^pntract 
where  the  amount  ^cKCj^eded  that  suipa^  made  in  >^!ranoe, 
eould  not  be  recognised  unless  it  were  in  , writing,  (/) 
But,  if  it  were  made  in  England,  although  not  reduced 
into  writing,  it  would  be  admitted  in.  France  to  be  proved 
by  witnesses,  notwithstanding  the  subject-matter  of  the 
contract  exceeded  one  hundred  livres.(^)  On  the  other 
hand,  if  the  contract  had  been  made  in  France  between 


(a)  Burgundus,  Tr,  4,  n.  9 ; 
Tr.  6;  Boollenois,  Tr.  des  Stat, 
tit.  4  c.  %  observ.  46,  p.  450. 

(b)  Boullenois,  IV.  des  Stat, 
tit.  4,  c.  2,  obs.  46,  p.  451. 

(r)  Hert.  d.  Coll.  Leg.  sec.  4, 
§  10,  p.  126 ;  Carpz.  p.  8,  c  6, 
d.  12,  n.  4,  5,  et  lib.  5,  B«8p.  1 ; 
F.  Hottomann,  cons.  52;  P. 
Voet,  §  9.  de  Statut.  n.  9 ;  Mob- 
▼iu8,  Part  1,  dec.  168,  n.  6; 
Matth.  de  Afflict,  d.  695  $  J. 
Voet,adPand.,lib.l,tit.5,n.l3. 


(d)  Boullenois,  Tr.  1,  tit.  2, 
c.  8,  obs.  28,  p.  491 ;  M. 
PoUet,  Arrets  da  Parlement  de 
Flandres,  Part  2,  c.  81 ;  Arr^t 
da  21  Oct.  1730,  da  Parlement 
de  Dijon;  Commentaire  de 
M.  le  P.  Boohier,  c  83,  n.  15. 

(e)  Danty>  Tr.de  laPseore, 
p.  49,  n.  11. 

(/)  Danty,  ib. 
(g)  Danty,  ib.  p.  49,  edit. 
1737..    - 


erideiice  in  the  tovarta  iytVitoic^yitidt  Would'  they  h^      ijmtmk 
given  effect  to  it/'(ii)    In  BouHenok,  TVdit^  des  StAtutft       ^^^ 
t6eh  et  persbnnda,  Tom.  2,  tit." iv,'  ch.  2>  climeifw.  4©;'^. 
459,  it  is  said :  ^'  II  feut '  eommnniSment  stuvre  hi  M  'M 
libit  ducontir«Kt''dfl:ns  totit  ibe  qui  petttfbi^tote-liM'dii 
c6ntr^t;  be  qtib  fbn  &ppelle  tincUlum  bbligisitidtiis ;  a^ 
|>ektdnnt  ce3&  d^p^ndbebUtoopdeseihionsttmodB.   'MimA, 
deul  j[>alticuHersrcbirtractent  ensemble  ^ '  presence  'de 
tftnoins,  et 'satis  ^erit^  dans  an  bndroit  oUpareiUeseoiit- 
Tentions  fohnent  d^  vAitable^  engagements,  ^'  k  ttathti 
de  quoi  la  pteutd  piir  t^moins  est  admise  danscet  ett^ 
droit  po^  qiid(}cie  somm^  que  ce  soit,  mSm^  IMi-desBtiii  ' 
de  100  liviies ;  Us  plaident  ensuite  dans  mi  lien  <^&  tMk 
plreuve  par  temoins  n'est  pto  admise ;  danS  te\ite.  espece, 
je ne  tiroave  pas'  de  difflcult^k dire  qu^il  fkt^dra  adtnettHs 
la  preuve  par*  tiSmoins,  parceqiie  tdle  pr^nve  appartieirft 
ad  vinculiun  obligatibnis  et  solemnitatem ;  et  c'est  ^aiis 
doote  dans  cette  espibce  qae  se  trourerent  les  deux  Angliofis 
dont  parle  Brodeau,  lettise  C,  n,  42,  entre  lesquels  ftit  ol^ 
donn^  la  prenve  par  temoins,  poUr  nn  prSt  ijui  elxc^o^t 
100  Kvres,  et  dont  il  n*y  avoit  pas  d'6crit.  Voyeis  la  traite 
dela  Prenve  par  temoins  deDanty,  p.  41,  de  Tuition  de 
1708.     Quelques-uus  pr^tendent  que  cela  a  iti  ainsi 
jug£,  non  pas  parceque  ces  denx  Anglois  avoient  coU- 
tracte  selon  la  loi  du  lien  du  contrat,  mais  parcequ'etant 
Anglois,  ils  avoient  contracts  entr'eox  comme  on  cov- 
tracte  dans  leur  nation;   mais  cette  reflection  seioit 
bonne,  si,  ay  ant  contracts  ailleurs^  selon  les  lois  de  leur 
pays,  ils  venoient  plaider  chez  eux,  tunc  63^  aequo  et  bono 
in  patria  sustineretur  contractus,  et  c'est  la  decision  dc 
Hertius,  de  CoUis  Leg.  posit,  n.  10;  on,  apr6s  avoir 
etabli  que  lex  actui  formam  dat  et  que  inspiciendus  est 
locus  actiis,  non  domicilii,  non  rei  sitae,  observe  que  cette 
regie  ne  vaut  pas,  si  actus  inter  duos  celebretur,  verbi 

(a)  Danty,  ib.  p.  49,  edit.  1737, 
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i8S2.  gratia  Paictuni^  'ct  titlSR|u6  jMBKfttMfmi'  bit  estetwij  ev  uniiB 
LiBouk  civitatis  Svcs;  dnlntandmii  eintrfi  tidn ea^atctbiki ktalibin, 
^  ^- . .  secundum  leges  patrise,  factttm  in  pAtriA-  fMere. '  Voiet, 
sect.  9^  cap.  2^  n.  9,  dit  la  mfime^  clio0«  i  c*^  encore  la 
d^dnon  de  Oodefroi^  sttr  la  Lei  HO,  d^  Jtdisdict.  dAM  le 
das  dtm  testament.  Quid  superioribus  16eb  lEietum  tea- 
tamentum^  non  iUomni  locorum  'solemintate^  sed  patxia^^ 
nunc  in  patria  valebit  ?  Id  TidetUr :  joer  enim  patrias 
in  testamentornin  solemnitatibtui  spertari  oportet ;  maaa 
je  ne  Vois  pas  d'atiteurs  qui  soient  de  Vtm  qn'un  tel 
contrat  fait  ailleurs,  se6unddm  patrise  leges^  doive  v^hm 
lieu  etiam  extra  patridm.^'  [^Maule,  J.  A  mU,  to  oper* 
ate  on  lands  in  England^  mtist  be  executed  in  oomplianoe 
with  the  law  of  England.  Bitt^  if  it  is  to  operate  on 
personalty  only^  it  is  good  if  executed  accOTding-  to  the 
law  of  the  country  where  it  is  made.]  The  authorities 
above  cited^  it  is  submitted,  conclusively  shew  that  this 
contract,  being  good  according  to  the  law  of  the  place 
where  it  was  entered  into,  is  capable  of  being  enforced 
in  an  English  court  of  law. 

Honyman  (with  whom  was  HawHm),  in  support  of 
the  rule.  As  to  the  general  principle  which  must  govern 
this  case,  there  is  no  doubt :  the  contract  receives  its 
interpretation  firom  the  law  of  the  country  in  which  it  is 
made ;  the  remedy  is  to  be  taken  according  to  the  law 
of  the  country  where  it  is  sought  to  enforce  it.  In  The 
British  Linen  Company  v.  Drummond,  10  B.  &  C.  903, 
and  Huber  v.  Steiner,  2  N.  C.  202,  2  Scott,  804,  the 
statute  of  limitations  was  held  to  be  part  of  the  remedy : 
so,  in  De  la  Vega  v.  Vianna,  1  B.  &  Ad.  284,  the  power 
of  arrest  was  held  to  be  part  of  the  remedy, — although 
the  law  of  Portugal,'  where  the  contract  was  made,  and 
where  both  the  parties  resided  at  the  time,  did  not  allow 
of  arrest.  In  7%e  General  Steam- Naviffotian  Company 
v.  GuilloUy  11  M.  &W.  877,  though  the  court  were 


equally  divided  in opu^oaa^  to  thq piK)per  po])i9t;rupti(9L       185<^. 
of  the  pleai  ]^  tbey  aU  f((pr^  that  ^4t  ia  weJl  ^tal^^  Lebou^^ 

that  the  tfirmB  o£  remedies  and  modes  pf  proceedmg  ^• 

are  regulated  solely  by  the  law  qf  the  place  wh^re,.the 
actioiL  ia  ixiatitated^— the  lei:  fori/'  The  principle  is 
again  reoognis^  in  th^,  House,  of  Lprds  in  Don  y. 
JjyppttMnn,  5  Clark  &  Fin.  1,  and  in  f'ergu^son  t.  fj/ffe, 
8  Clark  &  Fin.  1/21.  In  Von  y»  Lijapmann  the  ques- 
tion  arose  uppu  the  statute  of  limitations;  and  the  judg- 
ment of  Lord  Brougham  i^  well  worthy  of  attention. 
After  stating  the  facts^  his  lordship  says, — ^'  On  these 
short  and  admitted  facts^  and  on  this  further  assumption, 
that  the  bill,  being  accepted  in  France,  is  payable  there, 
the  question  arises, — and  it  is  one  which  is  not  only  the 
prinoipal  point,  but  it  disposes  of  all  the  rest, — yiz. 
which  of  the  two  laws,  the  law  of  France,  where  the  bill 
is  accepted  and  is  payable,  or  that  of  Scotland,  where 
the  debtor  resides,  shall  rule  the  decision  of  the  case : 
that  is,  in  other  words,  whether  the  prescription  set  up 
is  to  be  that  of  Scotland  or  France.  The  law  on  this 
point  is  well  settled  in  this  country,  where  this  dis* 
tinction  is  properly  taken,  that,  whatever  relates  to  the 
remedy  to  be  enforced,  must  be  determined  by  the  lex 
fori,  the  law  of  the  country  to  the  tribunals  of  which 
the  appeal  is  made.  This  rule  is  dearly  laid  down  in 
The  British  Linen  Company  v.  Drummond,  De  la  Vega 
Y.  Vianna^  and  in  Huber  v.  Steiner^  though  the  reverse 
had  previously  been  recognised  in  WiUiama  v.  Jones,  13 
£ast,  489.  Then,  assuming  that  to  be  the  settled  rule, 
the  only  question  in  this  case  would  be,  whether  the  law 
now  to  be  enforced  is  the  law  which  relates  to  the  con* 
tract  itself,  or  to  the  remedy.  When  both  the  parties 
reside  in  the  country  where  the  act  is  done,  they  look 
of  course  to  the  law  of  the  country  in  which  they  reside. 
The  contract  being  silent  as  to  the  law  by  which  it  is  to 
be  governed^  nothing  is  Hiore  likely  than  that  the  lex 
loci  contractus  should  be  considered  ^t  the  time  theruki, 


cqmm  to.  be  enf<»x»d«    Thd:piMriiQ<rdo  iK^t-nteesaatilyt' 
look  to  th^  remedy,  when  tbey  inafce'ti»e'Cmikraetr>iTiifi3r»>. 
bind  themaelvea  to  do  w]af^t/ih6  W  ^^litre')itiidfls:to4!  • 
quires  j  bo^^  as  theybuid  ibemadYes  ,geiiem%>  knmaj  i 
betakQQ  aa  if  they  had  contemplaMd  the.  poflaibitt^Toi^] 
enforcing  it  ia  another  countiiy.    Tim  ^is  thr  knreolt 
ground  on  which  to  place  the  «aae.    The '  inconfemeiioe-  ■• 
of  .pursuing  a  difieient  cottroe^  ia  manifeat.  :  Not  onljf  <: 
the  principlea  of  the  law,  but  the  known  eourae  of  the  ' 
courts,  renders  it  neoasaary  that  the  :ruleB  of  preoi^ent  * 
should  be  adopted,  and  that  the  partiea  Aould  iak^  the 
law  aa  they  find  it,  when  thfi|f  come  to  enfoice  their'OQti«»> 
tract.    It  is  true  that  these  may  be/ no  ^iffioalty  in^r 
knowing  the  law  of  the  pl^toe  of  the  €ontra0t>  while 
there  may  be  a  gi^t  difficulty  in  knowing  diat  of  the 
place  of  the  r^nedy.    ButthatiaAOanswer  to  thendei 
The  distinction  which  exists  as  to  the  i«incipl&  of  apply-*.  '• 
ing  the  remedy,  exists  with  even  greater  force  as  to  ihe 
practice  of  the  courts  where  theremedyis  tobeenfbroecL 
No  one  can  say,  that,  because  the  ccmtract  has  been 
made  abroad,  the  form  of  action  known  in  the  foreign 
court  must  be  pursued  in  the  courts  where  the  contract 
is  to  be  enforced,  or  the  other  preliminary  proceedings 
of  those  courts  must  be  adopted,  or  that  the  rales  of 
pleading,  or  the  curial  practice  of  the  foreign  ooimtry 
must  necessarily  be  followed.    No  one  will  assert,  that, 
before  the  jury  court  in  Scotland,  the  £nglish  creditor 
of  a  domiciled  Scotchman  would  have  the  right  to  call 
for  a  trial  of  the  case  by  a  jury;  ov,  take  the  canverse, 
that  a  Scotchman  might  refuse  the  interventiDn  of  a 
jury  here,  and  insist  on  having  the  case  tried,  as  in  Soot* 
land,  by  the  judge  only.    No  one  wiQ  contend  in  terms 
that  the  foreign  rules  oi  evidence  should  guide  na  in  au<:h 
cases :  and  yet  it  is  not  so  easy  to  lavoidi  that  p^nfliplp 


iA  prAotiee,  fff  ymv  bdtai^i' l^t;* thoii^h  the  "^mskiyin  «6f '      l^fM^} 

be  enforced  in  one  ooiintiif/itli  to  be  enforced 'fteeoM^'     jMmk^ 

io^^ i»  the  'law*  vhich'  go^effti  another  couAtiy.    Loolk       b^SLju.j 

to  ifae  Titles  of  6vide&oe>  i  fon^  'example;  ■   In*'  Stx>tla!i]tA> ' 

some  instruments  -are  pvobatiyB  ;  •  in  Englaaeid,  imtil  afto^'  * 

the  lapse  of  thirty  yesps^  the/ do  not  proi^e  tfaemisl^lye^L' 

In  some  countries,  forty  years  are  required  for  such  =&» 

purpose;  in orthers,  thirty -iffe  sufficient.    How^  then/ id 

the  ihif  to  be  aseertained  which  is  to*  govern'  the  peci*^ 

tioular  ease?    In  one  courts  there  must  be  a  pr^rtooisf' 

issue  of  foct :  in  another,  there  need  be  no  saeh'  isiiUe.* 

In  the  latter,  then,ihe  case  must  be  given  up  as  a  qaes-> 

tion  of  evidence.    Then,  isome  to  the  law.    IUhe  ques^  ' 

tion  whether  a  parol  agreement  is  to  be  given 'U](r  or  can 

be  enforced,  must  be  tned  by  the  law  of  the  oduntry 

in  which  the  law  is  set  in  motion  to  -enforce  th6 

agreement.    Again>  whether  payment  is  to  be  presumed 

or  not,  must  depend  on  the  law  of  that  country,  and  Ho 

must  all  questions  of  the  admissibility  of  evidence ;  and 

that  clearly  brings  us  home  to  the  question  on  the 

statute  of  limitation8.'^    The  argument  on  the  othear 

side  is,  that,  because  this  is  a  good  contract  according  to 

the  law  of  France,  it  is  competent  to  the  plaintiff  to 

enforce  it  by  suit  here*    All  the  authorities,  however, 

lay  it  down  most  distinctly,  that  the  course  of  ]Nrooedufe 

ought  to  be  according  to  the  law  of  the  forum  where  the 

suit  is  instituted :  see  Story's  Conflict,  §§  684.  a.,  685. 6. 

This  is  a  question  of  evidence,  which,  as  is  observed  by 

Coleridge,  J.,  in  Brown  V.  Tkcmtan,   6  Ad.  &  E.  185, 

198,  ''must  be  decided  by  the  law  of  this  country,  al^^ 

though  the  transaction  took  place  in  a  foreign  one.''    It 

is  difScult  to  come  to  any  other  conclusion  from  the 

words  of  the  4th  section  of  the  statute  themselves.    It 

does  not  require  the  contract  to  be  in  writing  and  signed 

by  the  party  to  be  charged  therewith ;  it  is  satisfied  if 

there  is ''  some  memorandum  or  noto  thereof'  in  writing, 

and  signed.    It  has  always  been  bald  that  a  letter  ad- 


.1882.       dratted  bgr  the  defendant  jto  n  tki$t4  pairffy  ooo4ai9mg  «& 
j^jp,^^^       admiflgicmofBOoiitrawt^riih  tiiieiplaintifi^^ 

t'-  to  dbarge  -the  focmer.    Id  AIb  case,  it.  is  evident  thai 

the  letter^  laot  bejng  addreased  to  the  plaintiff^  or  hia 


agent,  ctfnnot  oonatitate'  the  omtract  itself  but  la 
merely  evidence  of  it.  The  anthoritiea  on  that  point 
are  thus  summed  up  bjr  Sir  E«  Sugd8n,-*-y«  &  P.  11th 
edit.  p.  122;**^^' A  note  or  letter,  written  by  the  vendor 
to  any  third  person,  oonlaining  directions  to  carry  the 
agreement  into  execution,  will,  sabjeet  to  the  before««iaB- 
tioned  rules,  be  a  sufficient  agreemait  to  take  the  case  out 
of  the  statute.  This  was  laid  down  by  Lord  Hardwioke, 
who  said  that  it  had  been  deemed  to  be  a  signing  within 
the  statute,  and  agreeable  to  the  provisions  of  it.  And 
the  point  was  expressly  determined,  in  the  year  1719, 
by  the  court  of  Exchequer.  Upon  an  agreement  for  an 
assignment  of  a  lease,  the  owner  sent  a  letter,  specifying 
the  agreement,  to  a  scrivener,  with  directions  to  draw 
an  assignment;  and  Chief  Baron  Buiy,  Baion  Price, 
and  Baron  Page  were  of  opinion  that  the  letter  was  a 
writing  within  the  statute  of  firauds.  And  the  same  doc- 
trine appears  to  apply  to  a  letter  written  by  a  purchaser/^ 
So,  in  DobeU  v.  Hutchm»w%,  8  Ad.  &  E.  355,  it  was  held, 
that,  where  a  contract  in  writing,  or  note,  exists,  which 
binds  one  party  to  a  contract,  under  the  statute  of  firauds, 
any  subsequent  note  in  writing  signed  by  the  other,  is 
sufficient  to  bind  him,  provided  it  either  contains  in 
itself  the  terms  of  the  contract,  or  refers  to  any  writing 
which  contains  them.  \Jervi$y  C.  J.  In  the  passage 
you  refer  to,  is  not  Sir  E.  Sugden  speaking  of  the  17th 
section?  (a)]     He  is  speaking  of  a  court  of  equity  en- 

{a)  **  No  oontraot  for  tbe  sale  and  actually  receive  the  same^ 

of  any  goods,  wares,  and  mer-  or  fp^ve  something  in  earnest  to 

chandises,  for  the  price  of  10/.  bind  the  bargain,  or  in  part  of 

or  upwards,  shall  be  allowed  to  payment,  or  that  some  note  or 

be  good,  except  the  buyer  shall  memorandom  in  writing  of  the 

accept  part  of  the  goods  so  sold«  said  bargain  be  made  and  sign- 
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fordng  speoifio  performahee  of  a  contraet  fbr  thd-iMile'bf 
landSj  and  therefore  mmt  be  dealing  with  the  4tii  aee- 
tion.  (a)  [Jervh,  C.  J.  Some  difiSctdty  arises  fifoin  the 
observations  of  the  eourt  of  Exoheqner  in  the  two  cases 
of  Carrington  ▼.  Roots  and  Reade  t.  L&mb,  that  practi-* 
eaUj  the  4th  and  the  17th  sections  are  the  same.]  There 
ans  many  anthorities  which  shew  that  is  not  correct.  In 
Crosby  t.  Wddstvorth,  6  East^  602^  where  it  was  held 
that  a  contract  fbr  the  purchase  of  a  growing  crop  of 
grass^  for  the  purpose  of  being  mown  and  made  into  hay 
by  the  vendee^  was  held  to  be  '^  a  contract  or  sale  of  an 
interest  in  or  concerning  land  ^*  within  the  4th  section  of 
the  statute  of  frauds^  Lord  Ellenborough  says :  ''  The 
statute  does  not  expressly  and  immediately  racate  such 
contracts^  if  made  by  parol ;  it  only  precludes  the  bring- 
ing of  actions  to  enforce  them  by  chaining  the  contract- 
ing party  or  his  representatives^  on  the  groimd  of  such 
contract  and  of  some  supposed  breach  thereof.  Bnt^ 
although  the  contract  fbr  this  interest  in  or  concerning 
land  may  not  be  in  itself  wholly  void  imder  the  statute, 
merely  on  account  of  its  being  by  paiol^  so  that,  if  the 
same  had  been  executed,  the  parties  could  have  treated 
it  as  a  nullity ;  yet,  being  executory,  and  as  for  the  non- 
performance of  it  no  action  could  hove  been  by  the  pro- 
visions of  the  4th  section  maintained,  we  think  it  might 
be  discharged  before  any  thing  was  done  under  it  whidi 
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ed  by  the  parties  to  be  charged 
by  Buch  contract,  or  their 
agents  thereunto  lawfiilly  au- 
thorised." 

(a)  The  cases  cited  by  8ag- 
den  are,— Wefford  v.  Beazeley, 
3Atk.  503;  Seagood  Y.  MecUe, 
Free.  Chanc.  560;  Cooke  ▼. 
Tombs,  2  Anstr.  420 :  Oioen  v. 
Thomas,  3  Myl.  &  K.  353; 
8mUk  V.  WtUson,  Bunb.  55; 


and  Rose  v.  OunynffhamOf  11 
Ves.550.  In  Wetfbrdy.£e€ue' 
Uy,  the  question  was,  whether 
a  person  subscribing  a  deed  as 
a  witness  only,  which  she  knew 
the  contents  of,  could  be  said 
to  have  signed  it  within  the 
meaning  of  the  statute :  all  the 
others  were  cases  of  specific 
performance. 
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iS^fj.  could  amoiqit  to  ^  part  exieponqp  of  it."  '  ta  Lm/ihoar^ 
~\^^  T.  J9ryim/i2N.C.  ^85,  ftStoit; '238,  tiie  question  waai 
whether  a  contract  sigued  by  the  vendee  oiily  could  be 
enforced.  This  court  held  that  it  could,  Tin^al,  t^-  |-i 
there  aaya :  "  I  find  no  case,  nor  any  reason  for  sa^ng 
thai  the  signatuK  of  hoth  parties  is  that  ^duch  mak<es 
the  agreenient.  The  agreement,  in  truth,  ia  made  bewre 
any  Mgnaturpi"  And  Eoaanquet,  J.,  said:  "Jfy  bpi- 
nion  is  founded  on  the  words  of  the  4-tIi  section  of  tli^ 
statute,  as  veil  talien  hy  themselTeSiaa  contrastiiig  tbem 
with  8. 17.  It  ia  aaid  'twere  haa  been  some  difference  of 
ojnnion  on  the  subject  in  courts  of  equity ;  although  tihe 
preponderance  of  authority  is  in,  farour  of  the  .construc- 
tion ve  now  adopt.  I  find  uo  doubt  in  courts  of  law ; 
but,  if  there  be  any,  w^  ^uet  revert  to.  the  langua^  of 
the  statute, — '^o  action  shall  be  brought^  nnless  ti()e 
agreement  upon  which  sucb  action  diall  be  brought,  or 
some  memonmdum  or  note  hereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  thereunto  by  nim  lawfully  authorised.' 
This  4th  section  does  not  avoid  contracts  not  signed  in 
the  manner  prescribed ;  it  onli/  precludes  any  right  of 
action.  The  17th  section  is  stronger,  and  avoids  con- 
tracts not  made  as  the  section  prescribes :  yet,  even 
nnder  that  section,  it  has  been  held  sufficient  if  a  con- 
tract be  signed  by  the  party  to  be  charged."  With 
regard  to  Carrington  t.  Roots  and  Reade  v.  Lamb,  the 
expressions  of  the  learned  judges  must  be  imderatood 
with  reference  to  the  subject-matter  of  the  suit.  Tn  the 
former,  the  court  held,  that  though  the  action  was  in  form 
an  action  of  trespass,  yet  it  was  in  effect  brought  to  ca> 
force  a  contract,  because,  unless  there  was  a  valid  con- 
tract, the  replication  coold  not  be  supported.  SOfinlteade 
V.  Lamb,  the  expression  that  the  contract  was  void  mnst  "be 
understood  with  reference  to  the  question  then  before  the 
court,  which  was,  whether  the  cmtract  was  one  thiat  was  ca- 


.  .J 


pable  of  being  enfoi^cod  in  a  court  of  law.  It  is  every  icUy's       lB5jL 
practice,  in  the  Qpurti^.of  equity,  tq  ^iifprpP  tie  perform- 
ance  ,of  coatracts  not  in  .^ting,  where  there  has  bjeei^  a  ^* 

p^  peiformance.  That  could:not  be^  if  the  qontijact  were 
wholly  void*  The  effect  of  the  4th  sectipi^  of  the  statu^ 
is,  that,  in  prder,  to  avoid  frau^,  and  perjury,  conti»cts  9f 
a  given  description  shall  only  be  proved  hy  some  note  iff, 
writing.,  {^Maule,  J.  The  1st,  8rd,  a^d  17th  sections  of 
the  29  Car.  2,  c«  ^,  differ  materially  from  the,  4t)i.  The 
1st  section  enacts  that  ^^  all  leases,  estates,  interests  of 
freehold,  .or  terms  of  yeans,  or  ajiy  uncertajb  interest  q{, 
ii^,  to,  or  put  of,  any  messuages,  manors,  lands,  tene* 
ments,  or  h/ereditaments,  made  or  created  by  livery  and 
seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorised  by  writing;, 
shall  have  the  force  and  effecjt  of  leases  at  toitt  only,  and 
shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to 
have  any  other  or  greater  force  or  effect,  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the  contrary,  notwithstanding,.^' 
— subject  to  the  exception  in  s.  2.  The  3rd  section 
enacts  that  ''no  leases,  estates,  or  interests,  either  of 
freehold,  or  terms  of  years,  or  any  uncertain  interest^ 
not  being  copyhold  or  customary  interest,  of,  in,  to,  or 
out  of  any  messuages,  manors,  lands,  tenements,  or 
hereditaments,  shall  be  assigned,  granted,  or  surren- 
dered, unless  it  be  by  deed  or  note  in  writing,  signed 
by  the  party  so  assigning,  granting,  or  surrender- 
ing the  same,  or  their  agents  thereunto  lawfully  au- 
thorised by  writing,  or  by  act  and  operation  of  law/' 
That  section  contemplates  an  operative  instrument: 
it  clearly  is  not  providing  for  evidence  merely.  Again, 
the  17th  section  says  that  no  contract  of  the  descriptions 
there  enumerated  '' shall  be  allowed  to  be  good"  except, 
&;c.    The  4th  section,  however,  says,  not  that  an  agree- 
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18St.  meat  wbirii  (b  not  in  ^writing'BluiU''l^'tPoid^  w  ehaU;  not 
jJBBotrx  ^  allowed  to  be  good^  but  merely  that  no  aetum  $haU  6e 
BmnL  irouffhtnpan  it.  It  requires  ihat  the  agrerat^Bt^  to  b^ 
the  foundation  of  an  actidn^  <nr  some  inemorandnni  or 
ndte  thereof^  shall  be  in  writings  and  etgned.  A  letter 
written  and  signed  hf  the  party/ containing  the  tenna 
ef  the  agreementy  though  addressed  to  n  third  pendn> 
satisfies  the  letter,  as  Irell  as  Hie  object  of  the  atatate. 
Jervis,  C.  J.  Tbat  is  the  view  wtridi  Bosaiiqueti  -Jv^ 
takes  in  Loftha&rp  ▼.  Sryimt.  Suppose  the  defendant 
had  written  a  tetter  to  a  third  person^  saying  ijiat  he  h«d 
made  such  a  contract  as  thw  with  ihe  plaintiff  at  Calaiitf^ 
but  l&at^  being  made  there^  and  not  in  writings  it  eould 
not  be  enforced  in  this  country^ — #ould  wj/t  that  be  li 
sufficient  note  er  tnemorandum  of  the  contaraet  to  satisfy 
the  4th  section?}  No^  doubt  it  would.  If  the  words 
^whether  ii^ade  in  England  or  dsewheM^  had  been 
actually  inserted  in  the  statute^  the  court  would  IxaTe 
been  bound  to  gite  effect  to  them^  notwithstanding  Hie 
comity  of  nations.  In  Lopez  ▼.  Bwrslem,  4  Mocnki's 
P.  C.  Cases,  800>  the  statute  5  G.  4,  c.  113  (the  slave 
abolition  act),  s.  29,  which  ^lacts  that  no  appeals  shall 
be  prosecuted  from  any  sentence  of  any  couit  of  Ad- 
miralty or  Vice- Admiralty  (except  in  any  Vice-Admi- 
ralty court  at  the  Cape  of  Good  Hope  or  to  the  east- 
ward thereof),  unless  an  inhibition  be  applied  ibr 
and  decreed  within  twelve  months  from  the  time  of  the 
decree  or  sentence  being  pronounced, — was  held  to  ap- 
ply to  foreigners  as  well  as  British  subjects.  Lord  Camp- 
bell, in  delivering  the  judgment  of  the  Privy  Council, 
there  "says :  '^  It  is  contended  that  the  owners  of  the 
cargo  are  not  bound  by  the  enactment,  because  they  are 
foreigners^  The  British  parliament  certainly  has  no 
general  power  to  l^islate  for  fordgners  out  <tf  the  do- 
minions and  beyond  the  jurisiSction  of  the  Britu^ 
crown;  but  it  cannot^ be  doubted  for  a  moment  that« 
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Biitifiih  statute  may  fix  a  time  .within  which  applicaium  18631 
must  be  made  for  redress  to  the  tnbaiiak  of  the  empire.  l«b<wx 
This  is  matter  of  procedure,  and  becomes  the  law  of  the 
£brum«  On  matter  of  procedurCi  all  mankind,  whether 
aliens  or  bom  suligects,  plaintiffis  or  defendants,  appellants 
or  respondents,  are  bound  by  the  law  of  the  forum.  If 
a  law  were  made  upon  this  subject,  working  oppression 
and  iigustice  to  the  subjects  of  a  foreign  state,  that  state 
might  make  representations  and  vemonstrances  against 
this  law,  to  our  government:  but,  while  it  remains  m 
force,  judges  have  no  choice  but  to  give  effect  to  it.  Had 
it  been  shewn  tons  ever  so  clearly,  that,  in  this  case,  the 
condition  required  could  not  have  been  complied  with, 
if  it  has  clearly,  absolutely,  and  universally  been  im- 
posed, we  should  have  no  power  to  dispense  with  it/' 
[Maule,  J.  In  the  Su9$ex  Peerogt  case,  1 1  Clark  &  Fin* 
85,  the  Royal  Marriage  Act,  12  6.  8,  c.  11,  was  held 
to  extend  to  prohilnt  the  contracting  of  marriages,  or  to 
annul  any  already  contracted,  in  violation  of  its  provi- 
sions, wherever  the  same  tnighi  be  conir acted  or  soleam' 
ized,  whether  withm  the  realm  of  England  or  wUhout.'] 
In  Dams  v.  Trevamon,  2  D.  &  L.  748,  it  was  held  that  ii 
warrant  of  att(Mmey  executed  abroad,  must  be  attested  by 
an  attorney,  in  pursuance  of  the  1  &  3  Vict  c  110,  s.  9« 
[Mauky  J.  A  warrant  of  attorney  is  an  instrument 
which  is  to  be  operative  entirely  in  England,  and  which 
is  altogether  inoperative  out  of  England.] 

Jbrvis,  C.  J,  I  am  of  opinion  that  the  rule  to  enter 
a  nonsuit  must  be  made  absolute.  .  There  is  no  dispute 
as  to  the  principles  which  ought  to  govern  our  decision. 
My  Brother  Allen  admits,  that,  if  the  4th  section  of  the 
statute  of  frauds  applies^  not  to  the  validity  of  the  con- 
tract, but  only  to  the  procedure,  the  plaintiff  cannot 
mamtain  this  action,  because  there  is  no  agreement^  nor 
any  memorandum  or  note  thereof,. in  writing..    On  the 
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1852.       other  hand^  it  is  not  denied  by  Mr.  Honyman^ — who 

L^onx      ^^^  argaed  this  case  in  a  manner  for  which  the  court  is 

«•  much  indebted  to  him. — that,  if  the  4th  section  applies 

BSOWN. 

to  the  contract  itself,  or,  as  Boullenois  expresses  it,  to 
the  solemnities  of  the  contract,  inasmuch  as  our  law 
cannot  regulate  foreign  contracts,  a  contract  like  this 
may  be  enforced  here.  I  am  of  opinion  that  the  4th 
section  applies  not  to  the  solemnities  of  the  contract,  but 
to  the  procedure;  and  therefore  that  the  contract  in 
question  cannot  be  sued  upon  here.  The  contract  may 
be  capable  of  being  enforced  in  the  country  where  it  was 
made :  but  not  in  England.  Looking  at  the  words  of 
the  4th  section  of  the  statute  of  frauds,  and  contrasting 
them  with  those  of  the  1st,  drd,  and  17th  sections,  this 
conclusion  seems  to  me  to  be  inevitable.  The  words  of 
a.  4  are,  ''no  action  shall  be  brought  upon  any  agree- 
I  ment  which  is  not  to  be  performed  within  the  space  of 

one  year  fix)m  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof^  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereto  by  him  lawfully  authorised.''     The  sta- 
tute, in  this  part  of  it,  does  not  say,  that,  unless  those 
requisites  are  complied  with,  the  contract  shall  be  void, 
but  merely  that  no  action  shall  be  brought  upon  it :  and, 
as  was  put  with  great  force  by  Mr.  Honyman,  the  alter- 
native, ''unless  the  agreement,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing," — words  which  are 
satisfied  if  there  be  any  written  evidence  of  a  previous 
agreement, — shews  that  the  statute  contemplated  that 
the  agreement  may  be  good,  though  not  capable  of  being 
enforced  if  not  evidenced  by  writing.    This  therefore 
may  be  a  very  good  agreement,  though,  for  want  of  a 
compliance  with  the  requisites  of  the  statute,  not  en- 
forceable in  an  English  court  of  justice.     This  view 
seems  to  be  supported  by  the  authorities;   because. 


unless;  wo  are  to  infer  that  the'  courts  thought  the  egsee-  1852. 
ment  itself  good^  though:  ixot  made  in  strict  compliance  "Ywan 
with  the  statute,  they  could  not  consistently  have  held,  ^  ^* 
as  was  held,  in  the  cases  referred  to  by  Sir  Edward  Sug- 
den>  that  a  writing  subsequent  to.  the  contract,  and 
addressed  to  a  third  person,  was  sufficient  evidence  of  an 
agreement,  within  the  statute.  It  seems^  therefore^  that 
both  authority  and  practice  are  consistent  with  the  words 
of  the  4th  section.  The  cases  of  CarringtoH  v.  Ro^ts 
and  Reade  y.  Lamb,  however,  have  been  pressed  upon 
us  as  being  inconsistesit  with. this  view.  It  is  sufficient 
to  say  that  the  attention  of  the  learned  judges  by  whom 
those  cases  were  deci(}ed|  was  not  invited  to  the  parti- 
cular point  now  in  question*  What  they  were  consid^- 
ing  was,  whether,  for  the  purposes  of  those  actions^  th^ 
was  any  substantial  difference  between  the.  4th  and  17th 
sections.  It  must  be  borne  in  mind  that  the  meaning 
of  those  sections  has  b^o  the  subject  of.  discussion  on 
other  occasions.  In  CroMby  v.  Wadsworth,  6  East,  60^. 
Lord  EUeuborough,  speaking  of  the  4th  section,  says, — 
'^  The  statute  does  not  expressly  and  immediately  vacate 
such  contracts,  if  made  by  parol:  it  only  precludes  the 
bringing  of  actions  to  enforce  them.^'  Again^in  Lay^ 
thoarp  V.  BryatUj  2  N.  C.  735,  3  Scott,  238^  Tindal, 
C.  J.,  and  Bosanquet,  J.^  say  distinctly  that  the  contract 
is  good,  and  that  the.  statute  merely  takes  away  the 
remedy,  where  there  is  no  memorandum  or  note  in  writ- 
ing. I  therefore  think,  we  are  correct  in  holding  that 
the  contract  in  this  case  is  incapable  of  being  enforced 
by  an  action  in  this  country,  because  the  4th  section  of 
the  29  Car.  2,  c.  3,  relates  only  to  the  procedure,  and  not 
to  the  right  and  validity  of  the  contract  itself.  As  to  what 
is  said  by  BouUenois  in  the  passage  last  cited  by  Brother 
Allen,  it  is  to  be  observed  that  the  learned  author  is 
there  speaking  of  what  pertains  ad  vinculum  obligationis 

et  solemnitatem,  ^d  not  with  reference  to  the  mode  of 

■  ■    •  ■'  . '  ■  ■■■'■.. 
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1 852.  procedure.  Upon  these  grounds,  I  am  of  opinion  that 
Lssoux  this  action  cannot  be  maintained,  and  that  the  rule  to 
Beowh        enter  a  nonsuit  must  be  made  absolute. 

Maule,  J.  I  am  of  the  same  opinion.  The  4th 
section  of  the  statute  of  firauds  enacts  that ''  no  action 
shall  be  brought  upon  any  agreement  which  is  not  to 
be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such 
action  shaU  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereto  by 
him  lawfully  authorised.'^  Now,  this  is  an  action  brought 
upon  a  contract  which  was  not  to  be  performed  withia 
the  space  of  one  year  from  the  making  thereof,  and  there 
is  no  memorandum  or  note  thereof  in  writing  signed  by 
the  defendant  or  any  lawfully  authorised  agent.  The 
case,  therefore,  plainly  falls  within  the  distinct  words  of 
the  statute.  It  is  said  that  the  4th  section  is  not  appli- 
cable to  this  case,  because  the  contract  was  made  in 
France.  This  particular  section  does  not  in  terms  say 
that  no  such  contract  as  before  stated  shall  be  of  any 
force ;  it  says,  no  action  shall  be  brought  upon  it.  In 
their  literal  sense,  these  words  mean  that  no  action  shall 
be  brought  upon  such  an  agreement  in  any  court  in  which 
the  British  legislature  has  power  to  direct  what  shall 
and  what  shall  not  be  done ;  in  terms,  therefore,  it'  ap« 
plies  to  something  which  is  to  take  place  where  the  law 
of  England  prevails.  But  we  have  been  pressed  with 
cases  which  it  is  said  have  decided  that  the  words  "  no 
action  shall  be  brought^^  in  the  4th  section,  are  equivalent 
to  the  words  "  no  contract  shall  be'allowed  to  be  good,'' 
which  are  found  in  another  part  of  the  statute.  Suppose 
it  had  been  so  held,  as  a  general  and  universal  proposition, 
still  I  apprehend  it  would  not  be  a  legitimate  mode  of  con- 
struing the  4th  section,  to  substitute  the  equivalent  words 
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for  those  actually  used.  "What  we  have  to  construe,  is,  1852. 
not  the  equivalent  words,  but  the  words  we  find  there.  Lbeoux 
If  the  substituted  words  import  the  same  thing,  the  sub-  Beoto 
stitution  is  unnecessary  and  idle :  and,  if  those  words  ape 
susceptible  of  a  different  construction  from  those  actually 
used,  that  is  a  reason  for  dealing  with  the  latter  only. 
It  may  be,  that,  for  some  purposes,  the  words  used  in 
the  4th  and  17th  sections  may  be  equivalent;  but  they 
clearly  are  not  so  in  the  case  now  before  us ;  for,  there 
is  nothing  to  prevent  this  contract  from  being  enforced 
in  a  French  court  of  law.  Dealing  with  the  words  of 
the  4th  section  as  we  are  bound  to  deal  with  all  words 
that  are  plain  and  unambiguous,  all  we  say,  is,  that  they 
prohibit  the  courts  of  this  country  from  enforcing  a  con- 
tract made  under  circumstances  like  the  present, — just 
as  we  hold  a  contract  incapable  of  being  enforced,  where 
it  appears  upon  the  record  to  have  been  made  more  than 
six  years.  It  is  parcel  of  the  procedure,  and  not  of  the 
formality  of  the  contract.  None  of  the  authorities  which 
have  been  referred  to  seem  to  me  to  be  at  all  at  variance 
with  the  conclusion  at  which  we  have  arrived. 

Taxfourd,  J.  I  am  of  the  same  opinion.  The  argu- 
ment of  Mr.  Honyman  seems  to  me  to  be  quite  un- 
answeraUe.  That  drawn  from  Laythoarp  v.  Bryant 
and  that  class  of  cases  in  which  it  has  been  held  that 
the  4th  section  of  the  statute  of  frauds  is  satisfied  by  a 
subsequent  letter  addressed  to  a  third  party,  containing 
evidence  of  the  terms  of  the  contract,  shews  clearly  that 
that  section  has  reference  to  procedure  only,  and  not  to 
what  are  called  by  the  jurists  the  rights  and  solemnities 
of  the  contract. 

Rule  absolute. 
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^,    ^  Gapp  V,  Robinson. 

Awritofsmn-  JuUSH  applied  for  a  direction  from  the  court  to  the 
under  the  tmi-  masters,  as  to  the  renewal  of  a  writ,  under  the  following 
formity  of  pro-  circumstances:— 

0680  act,  ex- 
pired before  The  uniformity  of  process  act,  2  W.  4,  c.  39,  s.  10, 

October,  1852,  enacted  that  no  writ  issued  by  authority  of  that  act 
when  the  Copi-  g]iQuld  be  in  force  for  more  than  four  calendar  months 

mon  Law  Pro- 

oedure  Act,  16  from  the  day  of  the  date  thereof,  including  the  day  of 

76,  came  bito  such  date,  but  every  writ  of  summons  and  capias  might 

HdS^t^t^  be  continued  by  alias  and  pliuries,  as  the  case  might 

alias  to  save  require,  if  any  defendant  therein  named  misht  not  have 

the  statute  of  .  . 

limitations,  been  arrested  thereon  or  served  therewith :  provided 
sumS; fcoUw'"'  always,  that  no  first  writ  should  be  available  to  prevent 
i'wmer  act        the  operation  of  any  statute  whereby  the  time  for  the 

commencement  of  the  action  might  be  limited,  unless 
the  defendant  should  be  arrested  thereon  or  served 
therewith,  or  proceedings  to  or  toward  outlawry  should 
be  had  thereupon,  or  unless  such  writ,  and  every  writ 
(if  any)  issued  in  continuation  of  a  preceding  writ,  should 
be  returned  non  est  inventus  and  entered  of  record 
within  one  calendar  month  next  after  the  expiration 
thereof,  including  the  day  of  such  expiration,  and  unless 
every  writ  issued  in  continuation  of  a  preceding  writ, 
should  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  &c. 

A  writ  of  summons  issued  under  that  act  on  the  8th 
of  June  last,  and  consequently  would  be  in  force  until 
the  7th  of  October. 

The  common  law  procedure  act,  15  &  16  Vict.  c.  76, 
received  the  Royal  assent  on  the  30th  of  June,  and  came 
into  operation  on  the  24th  of  October. 
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The  10th  section  of  that  statute  enacts,  that,  "from        1852. 
tlie  time  when  this  act  shall  commence  and  take  eflFect,         q^ 
so  much  of  a  certain  act  of  parliament  &c.  (2  W.  4,  c.      „    ^• 
39),  as  related  to  the  duration  of  writs,  and  to  aliaB  and 
pluries  writs,  and  to  the  proceedings  necessary  for  mak- 
ing the  first  writ  in  any  action  available  to  prevent  the 
operation  of  any  statute  whereby  the  time  for  the  com- 
mencement of  any  action  may  be  limited,  shall  be  re- 
pealed, concept  80  far  as  may  be  necessary  for  supporting 
any  writs  that  have  been  issued  before  the  commencement 
of  this  act,  and  any  proceedings  taken  or  to  be  taken 
thereon^ 

And  s.  12  enacts,  that  "  where  any  writ  of  summons 
in  any  such  action  shall  have  been  issued  before,  and 
shall  be  in  force  at,  the  commencement  of  this  act,  such 
writ  may  at  any  time  before  the  expiration  thereof  be 
renewed  under  the  provisions  of,  and  in  the  manner 
directed  by,  this  act ;  and,  where  any  writ  issued  in  con- 
tinuation of  a  preceding  writ,  according  to  the  provisions 
of  the  said  act  of  2  W.  4,  c.  39,  shall  be  in  force  and 
unexpired,  or  where  one  month  next  after  the  expiration 
thereof  shall  not  have  elapsed  at  the  commencement  of 
this  act,  such  continuing  writ  may,  without  being  re- 
turned non  est  inventus  or  entered  of  record  according 
to  the  provisions  of  the  said  act  of  2  W.  4,  c.  39,  be 
filed  in  the  office  of  the  court  within  one  month  next 
after  the  expiration  of  such  writ,  or  within  twenly 
days  after  the  commencement  of  this  act ;  and  the  ori- 
ginal writ  of  summons  in  such  action  may  thereupon, 
but  within  the  same  period  of  one  month  next  after  the 
expiration  of  the  continuing  writ,  or  within  twenty  days 
after  the  commencement  of  this  act,  be  renewed  under 
the  provisions  of  and  in  the  manner  directed  by  this  act ; 
and  every  such  writ  shall  after  such  renewal  have  the 
same  duration  and  effect  for  all  purposes,  and  shall,  if 
necessary,  be  subsequently  renewed,  in  the  same  manner 
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1853.        as  if  it  had  originally  issued  under  the  authority  of  this 
Gapp      '  act/' 
BoBiNsoK  ^^  plaintiflF,  after  the  24th  of  October,  the  day  on 

wftch  the  15  &  16  Vict.  c.  76,  came  into  operation,  but 
before  the  expiration  of  the  time  for  issuing  an  alias 
under  the  10th  section  of  the  2  W.  4,  c.  39,  viz.  on  the 
2nd  of  Noyember,  applied  for  an  alias  summons,  for  the 
purpose  of  saving  the  statute  of  limitations:  but  the 
ofBcers  doubted  whether  the  renewed  writ  should,  under 
the  circumstances,  issue  pursuant  to  the  old  or  the  new 
statute.  It  was  now  siibmitted  that  the  case  was  not 
within  the  terms  of  the  first  branch  of  the  15  &  16  Vict, 
c.  76,  s.  12,  the  original  writ  of  summons  not  having 
been  in  force  when  the  statute  came  into  operation ;  nor 
within  the  second  branch,  because  it  was  not  a  writ 
issued  in  continuation  of  a  preceding  writ. 

Maule,  J.  The  case  is  clearly  not  within  the  12th 
section  of  the  common  law  procedure  act. 

Jervis,  C.  J.  I  also  think  this  case  must  be  governed 
by  the  10th  section  of  the  2  W.  4,  c.  89,  and  not  by  the 
12th  section  of  the  recent  statute.  I  am  informed  that  the 
masters  of  this  court  conferred  with  the  masters  of  the 
court  of  Exchequer  yesterday  upon  the  subject,  and  that 
they  came  to  the  conclusion  that  the  case  must  be  dealt 
with  under  s.  10. 

Taxfoitbd,  J.,  concurring. 

Direction  given  accordingly. 
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1852. 


Holmes  v.  The  London  and  North-Western 

Railway  Company.  2fov.  24. 

1  HIS  was  an  action  upon  the  case  for  an  alleged  in-  A  gpedfication 

of  an  inven- 

fringement  of  a  patent.     The  declaration  stated  that  one  tion  of  •*  an 
William  Cnrrie  Harrison  was  the  true  and  first  inventor  i^^ble  fOT^' 
of  a  certain  manner  of  new  manufacture,  to  wit,  "  an  ^^""^7  P^- 

poees,'  de- 

improved  turning-table  for  railway  purposes  /^  that  Har-  scribed  the 
rison  duly  obtained  a  patent  for  his  said  invention,  and  tio?" tocon-' 
inrolled  a  specification  thereof,  and  afterwards  assimed  f^**  I"  suppod^ 

*^  ^     ^  '     •  ^  ing  the  revolv- 

the  same  to  the  plaintiff;  and  that  the  defendants^  after  ing  plate  op 
the  making  of  the  letters-patent,  and  after  the  making  ^f  ^g  tuming- 
of  the  said  indenture  of  assignment,  &c.,  unlawftdly,  tfble,  as  also  its 

®  ^  '  '  •^ '    stays,  braces, 

unjustly,  and  injuriously,  and  without  the  leave,  licence,  anns,  and  sup- 
consent,  or  agreement  of  the  plaintiff,  and  against  the  top  of  a  axed 
will  of  the  plaintiff,  worked,  used,  and  put  in  practice  ^^^^^ 
the  said  invention,  and  divers,  to  wit,  fifty  parts  of  the  resting  on  op 
said  invention,^' — and  "  made,  manufactured,  and  fabri-  ground,  the 
cated  divers,  to  wit,  five  hundred  turn-tables  and  one  !|^°fo^^a 
thousand  parts  of  turn-tables,  according:  to  and  by  means  pivot  fop  the 

.  ...  table  to  turn 

of  the  said  invention,'' — and  "  did  coimterfeit,  imitate,  on,  while  tup- 
and  resemble  the  said  invention,  and  divers,  to  wit,  one  ^^^^l^fi^a 

framework 
(the  weight  of  which  is  also  sustidned  on  the  post)  moving  round  the  bottom  part  of 
the  post  with  friction^oUers,  and  fastened  to  the  outer  edges  of  the  plate,  sia/jf  the 
plate  at  all  sides,  and  keep  it  steady,  to  peceive  the  supepincumbent  weight  of  cap- 
plages  op  whatsoever  is  to  be  tupned  upon  it."  And,  aftep  describing  the  drawings^  the 
specification  concluded  thus: — "Now,  whepeas  I  claim  as  my  invention  the  improved 
turning-table  herdnbefope  described,  and  such  my  invention  being  to  the  best  of  my 
knowledge  and  belief  entirely  new,  and  nevep  befope  used  within  England,  Ac.,  I  do  declape 
this  to  be  my  specification  of  the  same,  and  that  I  do  vepily  believe  this  my  specification 
doth  comply  in  all  pespects,  fully  and  without  pesepve  op  disguise,  with  the  ppoviso  in  the 
hereinbefore  in  part  redted  letters-patent  contained ;  wherefore  I  hereby  claim  to  main- 
tain exclusive  right  and  privilege  to  my  said  invention : " — 

Held,  that  the  specification  (Ssumed  the  whole  combination  as  new;  and, — a  jury  having 
found  that  the  only  novelty  consisted  of  the  suspending-rods  (all  the  pest  having  been  sub- 
stantially described  in  the  specification  of  a  patent  previously  granted  to  another  person), — 
that  the  defendant,  in  an  action  for  an  alleged  infringement^  was  entitled  to  a  verdict  on  a 
plea  taking  issue  on  the  waS&iaansy  of  the  specification. 
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thousand  parts  thereof/^  and  '^  did  make  and  also  cause 
and  procure  to  be  made^  divers^  to  wit^  fifty,  additions 
to^  and  divers^  to  wit^  fifty^  subtractions  from,  the  said 
invention,  and  from  divers,  to  wit,  one  hundred,  parts 
thereof,  whereby  to  pretend,  and  whereby  the  defendants 
did  in  fact  pretend,  themselves  to  be  the  inventors  and 
devisers  thereof,'* — and  ''sold,  vended,  and  put  off  divers, 
to  wit,  five  hundred,  turn-tables,  and  one  thousand  parts 
of  turn-tables  which  had  been  and  were  then  unlawfully, 
wrongfully,  and  injuriously,  and  without  such  licence, 
consent,  or  agreement  as  aforesaid,  made,  manufactured, 
and  fabricated  according  to  and  by  means  of  the  said 
invention,'* — and  "  did  work  and  use  divers,  to  wit,  five 
hundred,  turn-tables  which  had  been  and  were  then  un- 
lawfully, wrongfiilly,  and  injuriously,  and  without  such 
licence,  consent,  or  agreement  as  aforesaid,  made,  manu- 
factured and  fabricated  according  to  and  by  means  of  the 
said  invention,  and  in  breach  of  the  said  letters-patent  and 
privilege,  and  also  divers,  to  wit,  five  hundred,  other  turn- 
tables which  had  been  and  were  then  unlawfully,  wrong- 
fully, and  injuriously, and  without  such  licence,  consent,  or 
agreement  as  aforesaid,  made,  manufactured,  and  fabri- 
cated in  imitation  of,  and  so  as  to  counterfeit  and  resem- 
ble, and  with  divers  parts  thereof  respectively  constructed 
in  imitation  of  and  so  as  to  counterfeit  and  resemble  the 
said  invention,  and  in  breach  of  the  said  letters-patent 
and  privilege,  and  did  there  unlawfiilly,  wrongfully,  and 
injuriously,  and  without  such  licence,  consent,  or  agree- 
ment as  aforesaid,  work,  use,  exercise,  and  put  in  prac- 
tice the  said  invention,  and  divers,  to  wit,  twenty,  parts 
thereof,  in  breach  of  the  said  letters-patent,"  &c. 

The  defendants  pleaded, — first,  not  guilty, — secondly, 
that  Harrison  was  not  the  true  and  first  inventor  of  the 
said  invention  in  the  letters-patent  and  declaration  men- 
tioned,— thirdly,  that  the  alleged  invention  was  not  new 
^ — fourthly,  that  Harrison  did  not,  in  and  by  the  aaid 
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instrument  in  writing  in  the  declaration  mentioned^  par-        1852. 
ticularly  describe  and  ascertain  the  nature  of  the  alleged       ~ 

U.0UCS8 

invention^  and  in  what  mannelr  the  same  was  to  be  and  v. 

might  be  performed.     Issue  thereon.  Lokdow  Ain> 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sit-  Noetm- 
tings  at  Westminster  after  last  Trinity  Term.  The  Railway  Co. 
defence  was^  that  Harrison's  alleged  invention  was 
almost  entirely  copied  from  an  inyention  which  had 
previously  been  patented  by  one  Hancock^  although 
Hancock^s  specification  had  not  been  filed  at  the  date 
of  the  grant  to  Harrison ;  and  that  Harrison's  invention, 
if  there  was  novelty  in  any  part  of  it,  was  not  properly 
described  in  his  specification. 

The  letters-patent  granted  to  Harrison,  and  his  spe- 
cification, were  put  in.  The  former  described  the  alleged 
invention  as  ''An  improved  turning-table  for  railway 
purposes."  The  specification,  which  was  inroUed  on  the 
the  28th  of  July,  1841,  was  as  follows : — 

''  To  all  to  whom  these  presents  shall  come,  I,  William  Specificatkm. 
Currie  Harrison,  of  &c.,  engineer,  send  greeting :  Where- 
as, Her  present  most  excellent  Majesty  Queen  Victoria, 
by  Her  letters-patent  under  the  great  seal  of  Great 
Britain,  bearing  date  at  Westminster,  the  28th  of  Ja- 
nuary, in  the  fourth  year  of  Her  reign  (1841),  did,  for 
herself,  her  heirs,  and  successors,  give  and  grant  unto 
me,  the  said  W.  C.  Harrison  her  especial  licence,  that 
I,  the  said  W.  C.  Harrison,  my  executors,  administra- 
tors, and  assigns,  or  such  others  as  I,  the  said  W.  C. 
Harrison,  my  executors,  administrators,  or  assigns, 
should  at  any  time  agree  with,  and  no  others,  from  time 
to  time  and  at  all  times  during  the  term  of  years  therein 
expressed,  should  and  lawfully  might  make,  use,  exercise, 
and  vend,  within  England  and  Wales  and  the  town  of 
Berwick-upon-Tweed,  my  invention  of  'an  improved 
turning-table  for  railway  purposes  /  in  which  said  letters- 
patent  is  contained  a  proviso  obliging  me  the    said 
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1852.        W.  C.  Harrison,  by  an  instrument  in  writing  under  my 

jjQj^jjjg       hand  and  seal,  particularly  to  describe  and  ascertain  the 

V.  nature  of  my  said  invention,  and  in  what  manner  the 

The 
London  and    same  is  to  be  performed,  and  to  cause  the  same  to  be 

Wmtoen  i^rolled  in  Her  said  Majesty^s  High  Court  of  Chancery 
Railway  Co.  within  six  calendar  months  next  and  immediately  after 
the  date  of  the  said  in  part  recited  letters-patent,  as  in 
and  by  the  same,  reference  being  thereunto  had,  will 
more  fully  and  at  large  appear :  Now  know  ye,  that,  in 
compliance  with  the  said  proviso,  1,  the  said  W.  C.  Har- 
rison, do  hereby  declare  the  nature  of  my  said  invention 
to  consist  in  supporting  the  revolving  plate  or  upper 
platform  of  the  turning-table,  as  abo  its  stays,  braces, 
arms,  arid  supports,  on  the  top  of  a  fixed  post,  well 
braced,  and  resting  on  or  planted  in  the  groimd ;  the 
top  of  which  post  forms  a  pivot  for  the  table  to  turn  on, 
while  support  arms  radiating  from  a  frame-work  (the 
weight  of  which  is  also  sustained  on  the  post)  moving 
round  the  bottom  part  of  the  post  with  friction-rollers, 
and  fastened  to  the  outer  edges  of  the  plate,  stay  the 
plate  at  all  sides,  and  keep  it  steady  to  receive  the  super- 
incumbent weight  of  carriages  or  whatsoever  is  to  be 
turned  upon  it :  And,  in  further  compliance  with  the 
said  proviso,  I  do  hereby  describe  the  manner  in  which 
my  said  invention  is  to  be  performed,  by  the  following 
statement  thereof,  reference  being  had  to  the  drawings 
annexed,  and  to  the  figures  and  letters  marked  thereon, 
that  is  to  say, — 
D«Kjription  of        u  Description  of  the  drawing  :— Figure  1 .  is  a  plan  of 

the  table,  with  the  rails,  catch,  &c.,  as  usual :  the  dotted 
lines  shew  the  ribs  on  the  imder  side^  to  give  strength 
to  the  plate  of  the  table.  Figure  2.  is  a  section  of  the 
table  complete,  shewing  an  upright  post  connected  with 
a  set  of  arms  or  firame-work  at  the  bottom,  or  otherwise 
fixed  as  may  suit  the  purpose,  and  bearing  the  w  eight  of 
the  table  on  its  top,  with  arms  supporting  the  extremity 
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of  the  plate  in  as  many  places  round  the  plate  as  shall        1852. 
be  found  necessary.     J.,  is  a  cap  on  the  top  of  the       jiolmes 
upright  post,  which  is  to  carry  the  weight  of  the  table  *'• 

b  b.  The  suspending-rods  c  c,  pass  through  the  cap  a,,  Lovdon  Aim 
and  are  also  connected  with  the  table^  so  that  the  table  westebn 
can  be  raised  and  lowered ;  and  these  suspending-rods  ^^^^^^^  Co. 
go  down  and  pass  through  the  friction-roller  case  d,, 
supporting  it  by  the  screw-pins  e  e.,  formed  at  their 
lower  ends:  the  bottom  parts  of  the  suspending-rods 
become  also  the  axes  for  the  friction-rollers  at  the  bottom 
of  the  post,  and  are  also  made  to  receive  the  bottom 
ends  of  the  support  arms.  The  top  ends  of  these  arms 
are  connected  near  the  extremity  of  the  plate,  and  trans- 
fer all  the  stress  from  the  outer  sides  of  the  plate,  through 
the  arms,  on  to  the  suspending-rods,  bringing  the  weight 
directly  on  to  the  top  of  the  post :  and  it  will,  therefore, 
move  very  much  more  lightly  and  easily  than  with  the 
rollers  round  the  circle,  in  the  ordinary  manner, — which 
is  a  matter  of  great  convenience  as  to  expedition,  but  a 
matter  of  more  importance  still  when  a  turn-table  is  in 
almost  constant  motion.  On  the  present  or  ordinary 
principle  of  construction,  it  is  certain  to  be  very  soon 
out  of  order ;  but,  on  this  new  construction,  it  is  evident, 
from  the  very  few  wearing  parts,  that  it  will  continue 
very  much  longer  in  use  without  the  liability  of  derange- 
ment, which  is  a  great  recommendation  to  its  adoption 
wherever  a  turn-table  is  required.  The  friction-rollers 
in  the  frame  at  the  bottom  of  the  support-arms,  are, 
as  will  be  seen,  made  to  move  round  the  post  near  the 
bottom,  along  with  the  turning  motion  of  the  table, 
while  the  post  is  to  be  stationary,  fixed  to  a  set  of  braces, 
//.,  which,  with  the  bottom  of  the  post,  are  to  be  laid  on 
concrete,  stone,  or  brick-work, — economy  deciding  the 
choice  of  the  materials, — of  such  a  depth  as  the  nature 
of  the  ground  may  require.  The  braces  are  here  shewn 
to   be  put  together  in  parts,  for  the  convenience  of 
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1852.        makings  and  also  of  transportation:  they  are  brought 

HoLMM       ^P  ^^  ^^  inclined  form  to  connect  with  the  outer  ring. 

_V  Figure  3.  has  part  of  the  outer  ring  removed,  shewing 

LoKDow  Ain>    an  elevation  of  the  table  entire,  and  the  spaces  A.  for 

Wbstbrk      ^^^  braces  /.     Figure  4.  is  a  plan  of  the  braces  and 

Railway  Co.    outer  ring,  with  the  post  in  its  place.     Figure  5.  is  the 

centre-piece,  for  connecting  the  braces  with  the  post, 

showing  a  section  of  the  post  and  also  the  spaces  h.  to 

receive  the  braces.     Figure  6.  is  a  plan  of  the  rollers 

and  case,  and  cross-section  of  the  post, — the  post  being 

cast  hollow.     Figure  7.  is  a  section  of  the  end  of  the 

brace  which  goes  into  the  spaces  h.  shewn  in  fig.  6. 

'^  Now,  whereas  I  claim  as  my  invention  the  improved 
turning-table  hereinbefore  described,  and  such  my  in- 
vention being  to  the  best  of  my  knowledge  and  belief 
entirely  new,  and  never  before  used  within  that  part  of 
Her  said  Majesty^s  united  kingdom  of  Great  Britain  and 
Ireland  called  England,  her  said  dominion  of  Wales,  or 
town  of  Berwick-upon-Tweed,  I  do  hereby  declare  this 
to  be  my  specification  of  the  same ;  and  that  I  do  verily 
believe  this  my  said  specification  doth  comply  in  all 
respects  fully  and  without  reserve  or  disguise  with  the 
proviso  in  the  said  hereinbefore  in  part  recited  letters- 
patent  contained ;  wherefore,  I  hereby  claim  to  maintain 
exclusive  right  and  privilege  to  my  said  invention.'^ 
Hancock'g  Prior  to  the  grant  of  the  letters-patent  to  Harrison, 

patent.  yig.  on  the  18th  of  December,  1840,  a  patent  had  been 

granted  to  one  Hancock  for  an  invention  of  "  Certain 
improvements  in  mechanism  applicable  to  turn-tables 
for  changing  the  position  of  carriages  upon  railroads ; 
which  improvements  are  also  applicable  to  castors  for 
furniture  and  other  purposes.'^  In  his  specification, 
inroUed  on  the  28th  of  June,  1841,  Hancock's  invention 
was  described  to  consist, — "  First,  in  the  application  of 
antifriction  collars  to  axles,  whether  vertical  or  hori- 
zontal ;  secondly,  in  an  improved  mode  of  retaining  the 
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oil  which  is  to  lubricate  the  same ;  lastly^  in  arranging  1852. 

and  supporting  verticle  axles  on  pivots,  so  as  to  sustain  Holhss 

heavy  weights  thereon/'  ,^^^ 

The  following  is  a  description  of  the  drawings,  so  far  London  and 

.  NOBTH- 

as  was  applicable  to  turn-tables : — ''  First,  with  reference      Wbstbrit 
to  the  application  of  my  said  invention  to  turn-tables  for    ^^^^^^  ^* 
changing  the  position  of  carriages  upon  railroads.     Fi- 
gures 1,  2,  3,  4  (sheet  a)  exhibits  my  improved  turn- 
table for  railways;  figure  1.  being  a  plan  of  the  upper 
side  of  the  table  or  platform  on  which  the  carriages  are 
placed,  and  figure  2.  a  plan  of  the  framing,  which  is 
sunk  into  the  ground.     Figure  3.  is  an  elevation  of  the 
entire  machine,  in  which  the  parts  shewn  in  figures  1. 
and  2.  may  be  seen  in  their  proper  positions.     Figure 
4.  is  a  diametrical  and  vertical  section  of  figure  3.,  in 
the  direction  indicated  by  the  dotted  line  3  3  3  made 
through  figures  1.  and  2.      The   letters    of  reference 
wherever  they  occur  indicate  the  same  parts :    a  is 
a  vertical  bearing-shaft  which  is  fixed  into  the  found- 
ation frame  b  by  its  lower  end,   which  is  partly  ta- 
pered,  and  having  at   its  uppjsr    end  a  steel   centre 
step  c:   at  J  and  d  are  two  gun-metal  collars  which 
fit   loosely  round   the  vertical   bearing   shaft  a,    and 
within  recesses  made  in  the  outer  cylinder   e  e:  f  ia 
a  circular  flange  bolted  to  the  centre  of  the  table  or 
platform  g  g  vX  its  under  side :   at  the  middle  of  this 
circular  flange  /  is  the    conical    pivot  h,  the  apex  of 
which  is  formed  of  steel,  and  works  in  the  steel  step  c : 
t  i  is  a  massive  flange  cast  to  the  outer  cylinder  e  e,  to 
which  are  bolted  a  series  of  stay-bars  yy,  the  upper  ends 
of  which  are  bolted  at  equi-distant  points  near  the  per- 
iphery of  the  table  or  platform :  the  efiect  of  these  stays 
is,  a  general  support  and  stability  to  the  table  or  plat- 
form :  at  A:  A:  is  a  series-  of  rails  disposed  in  the  usual 
manner,  for  the  passage  to  and  fro  of  the  carriages. 
The  action  of  this  very  improved  turning-table  is  as  fol- 
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1852.        lows :: — A  carriage  being  placed  upon  the  table,  the  same 

HoLMBs       being  turned  in  the  usual  manner,  the  pivot  h  is  thereby 

J^'  made  to  revolve  on  the  steel  cap  c,  and  with  it  the  whole 

London  and    table,  with  its  stay-bars,  around  the  central  bearing-shaft 
Western      ^-^^   After  describing  the  other  branches  of  the  invention. 

Railway  Co.  the  specification  proceeded: — ''Having  now  described 
the  nature  of  my  invention  of  certain  improvements  in 
mechanism  applicable  to  turn-tables  for  changing  the 
position  of  carriages  upon  railroads,  and  illustrated  their 
application  to  that  purpose,  and  to  castors  for  furniture^ 
and  axles  for  carriages,  I  wish  it  to  be  understood  that 
I  do  not  limit  the  application  of  my  said  invention  to  the 
purposes  hereinbefore  pointed  out ;  but  I  claim  my  said 
invention  as  applicable  to  all  kinds  of  machinery  in 
which  axles  are  employed,  such  as  the  collars  of  lathes, 
the  axles  of  pulleys,  clocks,  hinges,  and  so  forth.  And 
I  wish  it  also  to  be  understood  that  I  do  not  claim  as 
my  invention  all  the  parts  of  the  apparatus  or  articles 
described  in  this  my  specification,  as,  many  such  parts 
are,  or  may  be,  in  common  use.  But  I  do  claim  as  my 
invention, — first,  generally  the  combination  of  parts 
which  constitute  the  turn-table  for  railways  hereinbefore 
described  and  separately  considered,  the  loose  cylindri- 
cal collars  and  pivots  or  points  smaller  than  the  caps 
they  work  in,  employed  as  antifriction  mechanism  in 
turn-tables  here  shewn;  also  the  stay-bars  radiating 
from  a  central  vertical  shaft  or  centre  of  motion,  to  sup- 
port the  tabie,^^  &c. 

It  appeared,  that,  before  Hancock^s  patent,  the  mode 
of  turning  was  by  friction-rollers  at  the  outer  circum- 
ference of  the  table.  The  material  part  of  Hancock's 
improvement  consisted  in  transferring  the  pressure  from 
the  outer  edge  of  the  table  to  the  post.  The  only  no- 
velty in  the  plaintifiPs  invention  consisted  of  the  suspen- 
sion-rods, which,  it  was  contended,  in  connection  with  the 
old  turn-table,  formed  a  new  and  useful  machine. 
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On  the  part  of  the  defendants^  it  was  contended,  first,  1852. 
that  the  specification  did  not  properly  describe  Harrison's  holmes 
invention, — secondly,  that  there  was  no  evidence  of  in-  »• 

fringement,  all  that  was  proved  being,  that  the  defend-    Lwdoit  and 
ants  had  had  a  turn-table,  constructed  after  Harrison's      wmtmn 
method,  for  some  time  on  their  premises,  but  there  being    Raji'Way  Co. 
no  evidence  to  shew  how  it  came  there. 

A  verdict  was  taken  for  the  plaintifi*,  with  nominal 
damages,  leave  being  reserved  to  the  defendants  to  move 
to  enter  the  verdict  for  them,  if  the  court  should  be  of 
opinion,  either  that  the  alleged  invention  was  not  duly 
described  in  the  specification,  or  that  there  was  no  evi- 
dence of  inMngement. 

Knowles,  on  a  former  day  in  this  term,  obtained  a 
rule  nisi  accordingly. 

Watson,  Hindmarch,  and  Price,  shewed  cause.  The 
main  question  is,  whether  the  specification  sufficiently 
describes  that  which  the  plaintiff  claims  to  be  his  in- 
vention. The  specification  does^  not  in  terms  claim  any 
particular  part  of  the  machine  as  new ;  but  it  claims  the 
whole  in  combination.  It  does  not  claim  the  suspend- 
ing-rods  or  their  application :  it  claims  the  combination 
of  all  the  parts  which  constitute  the  patentee's  improved 
turn-table.  The  claim  is,  for  a  combination  or  arrange- 
ment of  machinery,  be  it  old  or  be  it  new.  It  is  well 
settled  that  an  instrument  of  this  sort  is  not  to  be  con- 
strued as  a  plea  would  be  construed  on  special  demuiTcr. 
[Jertns,  C.  J.  It  is  to  be  read  fairly,  and  as  a  man  pos- 
sessing an  ordinary  knowledge  of  the  subject  would  read 
it.]  Precisely  so.  The  title  of  the  patent  is,  "An 
improved  turning-table  for  railway  purposes.''  The  pa- 
tentee in  his  specification  describes  his  invention  to  con- 
sist in  "  supporting  the  revolving  plate  or  upper  platform 
of  the  turning- table,  as  also  its  stays,  braces,  arms,  and 
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1852.        supports^  ctt  the  top^ofi  a.fixed  ^poett^^weUibnuidd^^raad 

Hd^jos      '^resting  <wa,  or  plated  upt.ibe  ^round^  the  top^of  ^wbbli 

TvB         P^^  fonns  a  pivot  for  the  Uble  to  tunsk :  Oft>  irUle'taiffxiit- 

LoiaK>K  ASD    furms  radiating  £rom  a  frame-work  (the  ;vreight  of !  whi6li 
WssziBK      is  also  sustained  on  the  potty  moTingt  oroluid  fli^  iWltota 

»^VAY  ^-  part  of  the  post  with  frioticfn^roUees,i(|iid  fastened  itxiiaie 
outer  edges  of  theplate>:stajil2be  ^tf  at  aUjnde^Xand 
keep  it  steady  t^  receive  the  supeoi^Umi^hi^litiWeiglKt^^^ 
:  ciunriages^  or  whatsoever  i  j»  -to  .,^  4ttn)ed  upcopt^iii VStlie 
objeqtuOf  this  jaew,  iuTaBgei^|ej»t.*ei«gy  t^  .4ihiS^ 
entire  pressure  upon  tJie  c^itre  s^ipport  jof^til^efitsUe. 
Andj.  f^er  inin^teljr  descnUag^  jbh^^rA^riu^^  ltb%  )p9t- 
teatee  winds  up  his  claim  thus  rtr-Y  ifiOiw$  ^wh^^a^il  {CjUim 
as  my  inyentiou  tihe  improved]  tuJrB3^t^We<bav^ilrf)e- 
fore  described^  and  such  my  iiiyentimim^  .t^  %\^,^mt 
of  my  knowledge  and  belief  entir^y  ^^Wa  f  ^  ^e,¥€R< Jj^ 
fore  used  iu  £ngland,  &o^  I,  do  4ec]|9^,:t)uiilntiQi))a(|||y 
specification  of  the  sam^  and ,  that  I  ,4q  verily  i]i)^A^ire 
this  my  said  spedfication  doth  comply, in; jail '^^p^f^^ 
iully  and  without  reserve  or  disguise,  wit^^fthOtprQTi^o 
in  the  hereinbefore  in  part  recited  letters-patent  con- 
tained ;  wherefore  I  hereby  claim  to  maintain  exclusive 
right  and  privilege  to  my  said  invention/^  From  begin- 
ning to  end^  the  claim  is^  for  an  arrangement  of  the 
machinery^  [Jervis,  C.  J.  The  "  claim ''  does  not  alter 
the  specification.  There  are  many  old  specifications 
without  any  claim  at  all.  Maule,  J.  Suppose  a  n^an 
were  to  invent  a  new  balance  for  a  watch^  would  a  specn- 
fication  describing  the  entire  works  of  a  watchj  support 
a  patent  taken  out  for  "  an  improved  watch  ?  "]  Pro- 
bably not.  [Jervis,  C.  J.  Could  you  add  "friction 
rollers'^  to  Hancock^s  invention^  and  call  the  whole  a 
new  combination  ?]  The  entire  structure  and  arrange- 
ment of  the  parts  of  the  turning-table  are  by  the  plain- 
tifi'^8  method  altered.  [Jervis,  C.  J.  It  is  somewhat 
remarkable  that  the  description  of  the  drawings    does 
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not  shew  the  saspension-rods  at  all.]  The  inventor  does 
not  claim  them  as  new^  except  as  part  of  the  general 
arrangement  of  the  table.  [Maule,  J.  In  all  probability^ 
Mr.  Harrison  would  have  specified  his  patent  very  dif- 
ferently, if  he  had  been  aware  of  Hancock^s.]  The  case 
which  probably  approaches  the  nearest  to  this,  is,  Sellers 
v.  Dickenson^  5  Exch.  312.  The  title  of  the  patent  there 
was,  ^'an  invention  of  certain  improvements  in  looms 
for  weaving.^'  In  his  specification,  the  plaintiff  declared 
that  his  improvements  applied  to  that  class  of  machinery 
called  power-looms,  and  consisted  '^  in  a  novel  arrange- 
ment of  mechanism,  designed  for  the  purpose  of  instantly 
stopping  the  whole  of  the  working  parts  of  the  loom, 
whenever  the  shuttle  stojM  in  the  shed.''  He  then  de- 
scribed  the  maimer  in  which  that  was  done  in  ordinary 
looms,  and  proceeded  thus : — "  The  principal  defect  in 
this  arrangement,  and  which  my  improvement  is  in- 
tended  to  obviate,  is,  the  frequent  breakage  of  the  differ- 
ent parts  of  the  loom,  occasioned  by  the  shock  of  the 
lathe  or  slay  striking  against  the  'frog'  (which  is  fixed 
to  the  framing).  In  my  improved  arrangement,  the 
loom  is  stopped  in  the  following  manner : — I  make  use 
of  the  '  swell '  and  the  '  stop-rod  finger '  as  usual ;  the 
construction  of  the  latter,  however,  is  somewhat  modi- 
fied, being  of  one  piece  with  the  small  lever  which  bears 
against  the  swell ;  but,  instead  of  its  striking  against  a 
stop  or  '  frog '  fixed  to  the  framing  of  the  loom,  it  strikes 
against  a  stop  or  notch  upon  the  upper  end  of  a  vertical 
lever,  vibrating  upon  a  pin  or  stud.  The  lever  is  frur- 
nished  with  a  small  roller  or  bowl,  which  acts  against  a 
projection  on  a  horizontal  lever,  causing  it  to  vibrate 
upon  its  centre,  and  throw  a  clutch-box  (which  connects 
the  main  driving-pulley  to  the  driving-shaft)  out  of  gear, 
and  allows  the  main  driving-pulley  to  revolve  loosely  upon 
the  driving- shaft  at  the  same  time  that  a  projection  on 
the  lever  strikes  against  the  '  spring-handle,'  and  shifts 
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^Qf;icf4      ibe  lowter.end  of-Jthe  iTerlical  be«m,Oi|ise$  a  hjte$ki1i9ii^ 
^        braugbtrmto-contiuitiinth  <the  fly4irheeliq£  tfa^rjoom^  •ttaia 

hoKDw  Avp   infitaiitaneoualy  stoppinjs  ^nry  motion  ot  tba  loom  witbr 
WwnsBv     ontiiilie  diglktdst  flhocki^:    AAer  the  daMof.  the:pki«i^ 

R*»VAir<Ji^  tiflPa'patttO;^  tha  drfendtiit  obttined  i»),patoiif  jfor  Piuw 
pcovemefttsfinand  ftpplicaUe  to  looms  fyt  i^e»TOi|^yA  («ndi 
amongst  tliein>  hetolaiidieda  xkoye)  ammg^metattof  aj^^ 
'  latus  fdr  tkrowing  the  loom  oat  of  gear,  when  the  .ahattle 
fidM  to  complete  ita  oouwe.  In  the  defei^dant's  app^ 
ratua,  the  olutoh-box  was  not  used,  but,  insteioid  of  it  j  tbe 
8toprax>d  finger  acted  onalo^ae  piece  orslidiogfipog;  madi 
instead  of  a  <rigid' vertical  lever^  as.  in  the  plaintiff 'a.  «ui^ 
chinev  the  defendant  nsed  an  dastic  horizontal  ]eyer»4»id# 
by  reason  of  the  pin  traTelUng  on  an  inclined  plane,  4l0 
break  was  applied  to  the  wheel  gradually » and  not  fw^ 
taneousLy.  The  jury  found  that  the  plaintiff  'a  arranger 
ment  of  machinery  for  stopping  looms  by  means  of  the 
action  of  the  dutch-box  in  combination  with  the  4K^iNa 
of  the  break,  was  new  and  useful ;  also>  that  the  pjUimi* 
tiff's  arrangement  of  machinery  for  bringing  the  brei^k 
into  connection  with  the  fly-wheel  was  new  and  usdol  j 
and  that  the  defendant's  arrangement  of  machinery  for 
the  latter  purpose  was  substantially  the  same  as  the 
plaintiff's:  and  it  was  held,  upon  these  findings^ — 
first,  that  the  specification  was  good, — secondly,  that  the 
defendant  had  infringed  the  patent.  [Mauley  J.  The 
specification  there  pointed  out  what  was  new  and  what 
old.]  In  the  present  case,  it  was  unnecessary  to  dis- 
tinguish between  what  was  old  and  what  new,  the  claim 
being  for  a  combination  or  arrangement,  and  nothing 
else.  In  Cornish  v.  Keene,  3  N.  C.  570,  4  Scott,  337, 1 
Webster's  P.  C.  612,  618,  a  patent  was  taken  out  '*fbr 
an  improvement  or  improyements  in  the  making  or  ma- 
nufacturing of  elastic  goods  or  fabrics  applicable  to 
various  useful  purposes,"  and  the  patentee  in  his  specifi- 
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cation  desc^bed  his  invention  in  general  terms  to  be       19521 
designed  for  the  production  of  an  elastic  web-doth,  or       BiyaatB 
othcfr  manufactnred  fabric,  for  bandages  and  for  such  v- 

Ttti 

articles  of  dress  as  the  same  might  be  applicable  to :  he  lovdok  avd 
then  described  more  particularly  three  distinct  objects  wm^ 
which  he  proposed.  The  third  object  proposed  by  the  Batiwat  Co. 
patentee>  was,  '*  to  produce  doth  firom  cotton,  flax,  or 
other  suitable  material,  not  capable  of  felting,  in  which 
shad  be  interwoven  elastic  cords  or  strands  at  India  ' 
mbber,  coated  or  wound  round  with  filamentous  mate* 
rial :  '^  he  afterwards  described  the  mode  of  effecting  the 
third  object  to  be,  ''by  introdudng  into  the  fabric 
threads  or  strands  of  India  rubber  which  had  been  pre- 
vioady  covered  by  winding  filaments  tightly  round  them, 
through  the  agency  of  an  ordinary  covering-machine,  or 
otherwise ;  these  strands  of  India  rubber  being  applied 
as  warp  or  weft,  or  as  both,  according  to  the  direction  of 
the  dastidty  required;  that,  by  thus  combining  the 
strands  of  India  rubber  with  yams  of  cotton,  flax,  or 
other  non-elastic  material,  he  was  enabled  to  produce  a 
cloth  which  should  afford  any  degree  of  elastic  pressure, 
according  to  the  proportion  of  the  elastic  and  non-elastic 
material/'  And  he  added, ''  that  the  strands  of  India 
mbber  were,  in  the  first  instance,  stretched  to  their 
utmost  tension,  and  rendered  non-dastic,  as  described  in 
a  former  spedfication  to  another  patent;  and,  bdng  in 
that  state  introduced  in  the  fabric,  they  acquired  their 
dastidty  by  the  application  of  heat  after  the  fabric  was 
made/'  It  was  held  that  this  invention  was  properly 
the  subject-matter  of  a  patent,  and  that  it  was  suffideutly 
described,  as  above.  There  was  no  publication  of  Han- 
cock's patent  to  the  world  until  the  filing  of  his  spedfi- 
cation, which  did  not  take  place  until  nearly  six  months 
after  Harrison's  patent  was  taken  out.  Harrison,  there- 
fore, was  under  no  obligation  to  define  what  was  old  and 
what  new  in  his  invention,  to  the  extent  he  must  under 
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^jjui.       8P|^)5'*ti°'?  relates  b^k  to  ^fie  dat^  of  the  patent  J     So 

Jfimif}fij^p    Whai  does^  ^arrisoi^  claim  ?  Doefi  he  not  claim  the  aus- 

B^TMS^f  ootl|ie  tog<rf  tjbe  ]poBt,^dr,ntrth^  ijnoij^.  J^JMint^  J. 
Doee  he  not  cl»im  the  sapport-v^m^  as  qpntribati^  to 
that?]  No  otherwise  than  as  part  of  the  combiiiatioo 
•  ^  mechanism.  In  Rus.iell  v.  Cowk-y,  1  C.  i\l .  &  R.  Sfii, 
1^  Wol»stcr'8  P,  C,  4(05,  a  ^mtcnt  claimed  the  inveiitioa 
of  manufactaring  tubes  by  drawing  them  tlirpugh  rollers, 
luing  a  mauodril  in  the  course  of  the  oiieration :  a  later 
patent  claimed  the  invention  of  manufacturing  tubes  by 
drsHring  them  tJirough  fised  dies  or  holes,  but  the  speci- 
^cation  was  silent  as  to  the  use  of  thi?  maundril ;  and  it 
was  I^d  th^t  the  court,  |I<^^^M  the  whp^e  pf  the,  lattei; 
specification  tomther,  wq^ldinfer  that  the  maondnl  was 
hot. to  be  used;  and  that  the  latter  patei^^, was  ^ood. 
There  was  nothinein  th^  apeci&cati(ui  to  sjiew  that  the 
leaving  oat  the  maundril  was  the  subject  of  th^  patent. 
In  Uawwlh  V.  HardcaaUe,  ,1  N.  C.  182,  4  M.  &  Scott, 
720,  1  Webster,  480,  the  plaintifiT  obtained  a  patent  for 
macbinery  adapted  to  facilitate  the  drying  of  calicoes, 
&c. :  the  BpecificHtion,  after  describing  the  mode  of 
hanging  out  the  cloth  for  the  purpose  of  drying  it,  also 
stated  that  it  might  be  taken  up  again  when  dry,  by  a 
contrary  motion  of  the  machinery.  In  an  action  for  an 
invasion  of  the  patent,  the  jury  found  that  the  invention 
was  new,  and  useful  upon  the  whole,  and  that  Uie  speci- 
fication was  sufficient  for  a  mechanic  properly  instructed 
to  make  a  machine,  and  that  there  had  been  an  infringe- 
ment of  the  patent ;  but  they  also  found  that  the  machine 
was  not  useful  in  lome  eases  for  taking  up  goods :  and 
the  court  refused  to  set  aside  a  verdict  entered  for  the 
plainliff  on  this  finding.  In  the  course  of  the  specifica- 
tion, the  patentee  said :  "  I  construct  the  store  or  drying- 


noTise  in  a  manner  nearly  smiilar  to  tnat  at  present  in        1852',  . 
use;  and^  1  furrange  ilie  rails' or  staves  (bvW  wiucn  *t1fcfe       Hdbi!fii 
ctotK  or  fabric  is  intended  to  be  Tiling  or  suspeiidecl)  near         ^j^ 
to  the  upper  part  o^  the  stove  or '  drying-house ':'  '*  and    ^^^^^S^J!^ 
l^dal*,'  C."  J.,  in  delivering  fl(ie  judgment  of  tllfc  'court      "^t^h^i, 
said^— "  We  ttiiit,  iijpbn  the  fair '  doiislructiiin  of  tlie    ^^^J^"*^^*^- 
speaficanon^  tte  patentee'  db^  not  claim  as  paft  of  his 
invention  either  the  rails  or  staves  over  which  the  calicoes 
and  dliher  cloths  ar^  \6%g  hung/of  tKe  pliB^ing'  tnem  Hi 
the  upp^r  part  of  the  Duilaing.     The  use  of  rails  or 
staves  for  this  purpose  was  proved  tp  have  been  so 
general  before  tne  grieuiting  of  ihis  pateni;.  iKaii'it  ^lil^ 
be  almost  impossible  a  prion  to  suppose  that  the  pa- 

teniie  intended  to  claim  what  ne  could  not  but  know 
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m  a  manner  nearly  simuar  to  those  which  are  at  present 


aear  td  the  upper  jpart  of  the  said  stove  or  drying-house,' 
shews  ctearTy  that  he  is  speaking  of  those  rails  or  staves 
as  of  thiiigs  then  known  and  in  common  use ;  for>  he 
begins  with  describing  the  drying-house  as  nearly  similar 
to  those  in  common  use :  he  gives  no  c(imensions  of  the 
rails  or  staves,  no  exact  position  of  them,  nor  any 
particular  description  by  reference,  as  he  invariably 
does  when  he  comes  to  that  part  of  the  machinery  which 
is  peculiarly  his  own  invention."  In  Newton  v.  The 
Cirand  Junction  Railway  Company,^  Exch.  331,  334, 
Pollock,  C.B.,  says :  "1  think  the  jury  were  correctly  told 
that  they  were  to  consider  whether  the  invention  was  new 
as  a  whole, — not  whether  it  was  new  as  to  every  part ;  be- 
cause, in  modem  times,  that  is  a  novelty  very  rarely  met 
with :  the  more  general  subject  of  a  patent  now  is,  some 
new  combination  or  new  application."  And  Alderson,  B., 
said :  ^^  In  considering  whether  the  invention  is  new. 
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MICHAtilif  J^  TBEM, 

the  pr6per  nic^e  is,  to  tiEike  iSie  iBpecifibatibn  ^Utid^eXH^ 
sHA  see  whether  the  mattei*  dleimed  as  a  whole  is  neiT'.^ 
That  there  tbay  be  a  raliS  patent  for  a  new  comtiSnaiSbii 
of  materials  previously  in  vM  for  the  saiti^  -ptitponel^  dit 
for  a  new  method  of  ap|>ljring  sndi'  inaterialB/^iBS  hetfl 
to  be  clear  law,  by  Lord  Eldoh,  in  Hilly.  Thbmpscii,^^ 
Meiiv.  622,  629.  \Jervi$y  C.  J.  The  specificatioii  Mdlrt 
give  reasonable  information.  Suppose  a  mbchahib  or 
engineer,  wishing  to  make  a  ^turn-table,  Ibol^ed  at  Hkir- 
rison^s  specification,  would  he  hot'  b^  thereby  deterred 
from  making  it  with  support-arms  and  fiictibn-rotters't^ 
Any  workman  of  competent  skill  would  see  at  once  tliat 
the  suspension  on  the  centre  of  the  table  cocQd  n6t  be 
produced  by  the  support-aftrms.  tn  ECarmar  v.  Playke, 
11  EaCst,  101,  one  having  obtained  a  patent  for  ia  certatii 
manufacturing  machine,  of  which  he  duly  inrolled  a  spe- 
cification, afterwards  obtained  another  patent  for  beitatii 
improvements  in  the  said  machine,  in  which  the  grant  6f 
the  former  patent  was  recited;  and  the  letters-pdtSeiii 
contained  the  usual  condition,  that  it  should  be  void  if 
patentee  did  not,  within  one  month,  inrol  a  specification 
particularly  describing  and  ascertaining  the  nature  of 
the  said  invention,  and  in  what  manner  the  same  was  to 
be  performed :  and  it  was  held,  that  a  specification  con- 
taining a  full  description  of  the  whole  machine  so  im- 
proved, but  not  distinguishing  the  new  improved  parts 
from  the  old  parts,  or  referring  to  the  former  specifica- 
tion, otherwise  than  as  the  second  patent  recited  the  first, 
was  a  performance  of  that  condition.  Lord  Elleubo- 
rough  there  says :  "  The  diflSculty  which  presses  most, 
is,  whether  this  mode  of  making  the  specification  be  not 
calculated  to  mislead  a  person  looking  at  it,  and  induce 
him  to  suppose  that  the  term  for  which  the  patent  is 
granted  may  extend  to  preclude  the  imitation  of  other 
parts  of  the  machine  than  those  for  which  the  new  patent 
is  granted,  when  he  can  only  tell  by  comparing  it  with 


some  other  patent,  what  are  the  new  and  what  are  the 
old  parts :  and,  if  this  may  be  done  by  reference  to  on^, 
yrhy  not  by  reference  to  many  other  patents,  so  as  to 
];^der  the  investigation  very  complicated  ?  It  may  nqt 
be  necessary,  indeed,  in  stating  a  specification  of  a 
patent  for  an  improvement,  to  state  precisely  all  the 
igrmet  Imown  parts  of  the  machine,  and  then  to  applj 
to  those  the  improvement ;  but,  on  many  occasions,  it 
may  be  sujBGkdent  to  refer  generally  to  them.  As,  in  the 
instancy  of  a  common  watch;  it  may  be  sufficient  for 
the  patentee  ]to  say, — take  a  common  watch,  and  add  or 
alter  such  and  such  parts ;  describing  them.  And,  when 
Lord  Mansfield  said,  in  Liardei  v.  Johnson,  Bull.  N.  P. 
76,  tha^  the  meaning  of  the  specification  was,  that  others 
might  be  taught  to  do  the  thing  for  which  the  pajtent 
wsB  granted,  it  must  be  understood,  to  enable  persons 
of  reasonably  competent  skill  in  such  matters  to  make 
it :  for,  no  sort  of  specification  would  probably  enable  a 
ploughman  utterly  ignorant  of  the  whole  art,  to  make  a 
Tjratch/'  [MarUe,  J.,  referred  to  Savory  v.  PricCj  1 
Webster's  P.  C.  88,  n.,  R.  &  M.  1.  There,  the  plaintiff 
had  a  patent  ^^  for  a  method  of  making  a  neutral  salt  or 
powder  possessing  all  the  properties  of  the  medicinal 
spring  at  Seidlitz,  under  the  name  of  Seidlitz  Powder.^' 
The  specification  gave  three  distinct  recipes  for  prepar- 
ing the  ingredients,  and  then  directed  two  scruples  of 
each  of  the  three  ingredients  resulting  from  these  recipes, 
to  be  dissolved  in  half  a  pint  of  water,  in  order  to  pro- 
duce ti^e  imitation  of  Seidlitz  water.  It  was  proved, 
that,  by  following  the  directions  given  in  the  specifica- 
tion, the  result  was  obtained,  and  that  it  was  new  and 
useful.  It  appeared  that  the  three  recipes  were  only 
common  processes  for  preparing  three  well-known  sub- 
stances, viz.  Rochelle  salts,  carbonate  of  soda,  and  tar- 
taric acid,  which  were  sold  in  shops  before  the  date  of  the 
patent;    and    those   three    substances  being  used  as 
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«P>y  .<*epii8t;ft^8^op,  f^  bpy  t)tf,W"?p,t.hMtg«,<l^y>ffaq^  I 

^  l^i  ,<i^Sf  ffty^ptipn.^.  ^%^m9h^  msff"^"^ .  S9r,i»^?w  < 

<4^%.  ciomjpUes  with  tti(B,.pifQTri8p,,w]^i|ei!e  his  wvi^ntJtQB^t 
ooaeists  ia  a  mere  new  oo^pabinatioii  or ,  ftrrangeineq<;t  qj^, 
known  parts  of  a  machine,  when  ha  describes  the  wMi;: 
machine  as  it  is  described  here.    It  would  be  ioipoaiQ-, 
ble  otherwise  to  make  it  intelligible.  , 

:      :        .■  .  '  •  ■     •.  '  •  i',.  •    >     I 

Knowlea  and  JVebster,  in  support  of. the  irule..  ,Thi3 
specification  is  clearly  insufficient.  It  is  not  denied 
that  a  patent  may  be  taken  out  for  a  novel  arrangemeat 
of  machinery,  the  whole  of  which  is  old,  provided  a  new. 
and  useful  residt  be  thereby  produced.  Ilere,  no  .nev 
arrangement  of  machineiy  is  pointed  out.  All.  that 
Harrison  in  fact  does,  is,  to  add  suspending^roda  to  HaiL- 
cock^B  turn-table.  The  jury  have  expressly  found  liiat 
the  sole  novelty  consisted  of  the  suspending-rrods.  Caa 
it  be  said  that  this  specificatioi^  diaclosea  that?  Ia 
Bovill  V.  ^oore,  Dav.  P.  C.  398,  Gibbs^  C,,J„  laid  it 


ctoded  tl^linriii  of  ifb&i  te  had  itivienled;  and  ctf  whick       novm 
hte'iraientitfedtotliesoW  privilege;  th(mfeh*Sii  other  ire-  ij^ 

i^jpecHset'  fb^re  might' 1)e  nd  objectibn  to  his  patent^  that'  LosiKxir  ,Ain> 
wonM  orerturri  it;  for;  he  wotild  not  then  have  re^ster!^  WjJmSw  ^ 
(itofoBed)  a'sp^ftcatifm  6f  his  invfentibn  j  it  uirould  be  Railway  Co. 
ifrqgtdar'in  'havihg^  eiceeded  fte  Htnitd  of  the  invetilioh. 
Ahd' '  hbs  lordship  aftaHrards  said;  that/  if  the  patentee 
bM^ra  his  s|ilecifica1^ti' asserted  to  hitoself  a  larger  extient 
of  invention  than  belonged  to  hini;  if  he  stated  hiiiiSelf 
t^'  llare 'inveiited  that  which  was  well  known  before, 
thiitt'  the'  spedfication  Vonid  be  bad,  because  it  Woiild 
adteet'tb  give  him,  ihirotigh  the  means  of  the  pattot^  iC 
lai^f  )[»ivilege  than  coald  legally  be  granted'  to  him. ' '  In 
tKk^da^7  the  itiveiation  Vas  stated  to'be,  of  a  machine  or 
nritdlhies  for  mannfacttcriiig  lace,  kbA  the  specification 
deiM^bed  the  whole  machine,  irithont  pointing  out  any 
p^MiCi!da^  part  or  parts  6f  it  as  the  inventioi^  o^  the  pa- 
^  te^tee :  and  the  Lord  Chief  Justice  held,  that,  if  a  com- 
brtiaiion  of  a  certain  number  of  the  parts  of  the  machine 
vtpix}  aghen  point  hlid  existed  before  the  date  of  the 
p&tent,  atid  if  the  patentee's  invention  sprung  from  that 
point,  and  added  other  combinations  to  it,  then  the  spe- 
cification, stating  the  whole  machine  as  his  invention, 
was  bad.  That  is  precisely  this  case.  His  lordship  left 
it  to  the  jury  to  say  whether  they  thought  the  patentee 
had  in  his  specification  described  an  invention  to  a 
^leater  extent  than  the  proof  went  to  establish :  and,  in 
answer  to  an  observation  by  a  juryman,  that,  even  if  the 
patentee  had  claimed  too  much,  inadvertently,  and  not 
fraudulently,  yet  he  must  answer  for  his  inadvertence. 
The  jury  found  a  verdict  for  the  defendant;  and,  upon  a 
motion  for  a  new  trial,  this  court  approved  of  the  direc- 
tion given  to  the  jury,  and  refused  to  grant  even  a  rule 
mA :  2  Marsh.  811.  Mr.  Hindmarch,  in  his  treatise  on 
the  law  of  patents,  p.  191,  thus  disposes  of  Harmar  v. 
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1892.       PUiymrr^ffElMo  m  otie  cmd^Hwmar  v.  PUi^ne, '  in 
n^^^^       iribidi  it  was  hdd  iSaat  a«peafic«kkia  was  mftriimt,  air 
^         tboQsh  k  tcNiU  JDot  W  MoertaiMd  irfaat  t^ 

lioypoyjjo   im|vo?€nieiit0irerO|  exoepi-  by /oonparaig  tbe apecifica^ 
WMoonr      tianintiiaprior  ^ecifieaticmwhiehll^ 

RMiivjarCa   the  .saiM  palientee,  and  t6 %luolk he  te^^  The'eHr^ 

ouDfltaiiera  of  that  o»e  were  peeuliaCj.atid  til>0  daoisMi 
doaBBot  iH^eak  in  iqpan  the  piincipte  of  any  of  tkefi^aea 
which:  haire  been,  oited.'^  la  VeifiQi^^ .  oa«^  cited  m 
Bmdtm  w.^BuU,  2  B.  Bl.  460i  a  ilpedfieatioii  cf  an  iu* 
featicmofapartieiilar  moteoieiit;  of)a>irat^  hdd 

vdM  becauae  iiexic&ided  to  the  whole ifatdw  -  ISi^  niain 
object  of  ^h6  improrenent^-  :botb  on,  Hai»ebck/«'p^t0ut  and 
in  HaRiaGn'BiWB8>^^nd;ofdielHctioi^ 
outer  edgei  of  the  platform  o(  thcf  tumttebleb^  .  The.  iisl^am 
to  the  autpenaioiL-iDds  in  Hanrison'a  specifie^tipii  i^a^ ^a^ 
dei^jr  aii  after-thoagbtw' •      ^m     ?.  ,  .     i  i'i'i-,,| 

'  Thej  were  proeeediiig  te  argue  vthe  aeoond^  qi»ea;tao^,-^ 
m.  whether  the  dutounataace  >o£  the  d^feiidamta'  hfa^fii^; 
a  tiirQ«tablB^  made  aftor  the  maaaer  of  Hamaonf  a^  aod 
uaisg  it  for  three  or  four  jwk»^  without  any  actual  pro<^ 
that  the  article  had  been  made  to  their  arder^  amounted 
to  an  infringement  of  the  patent,—-  referruiig  to  the  5th 
and  6th  aection  of  the  statute  of  monopoliea^  21  Jac  1^  a 
8^  and  to  ihe  case  of  Chanter  y.  Dewhvrai,  12  M.  &  W^ 
828>(a)  when  the  Lord  Chief  Justice  intioiaited^  that  the 
point  was  upon  the  rec(»d,  and  thatj,  as  the  court  were 
prepared  to  hcdd  the  specdfieation  to  be  bad,  it  oould 
hardly  be  worth  while  to  argue  the  matter  farther 
here. 

(a)  Hie  cases  and  aathori-     G.  179,  4  Seott,  N.  B.  844,  1 
ties  upon  this  pomtiwhieh  were     Webster  F.C.  681;  Sieadw.. 


cited  for  the  plaintifs  were, —  dersan,  ant^,  VoL  IV.  p.  806; 

the  statute  of  monopolies,  21  Caldwell  y.  Van  Vlissengen^2\ 

J'ac.  1,  c.  3 ;  3  Inst.  181,  184 ;  taw  J.,  N.  S.,  Ch.  97 ;  NoveUo 

Hindmarch  on  Patents,  pp.  53  y.  Sudlow,  ant^,  p.  177. 
—56;  Oibtan t.  £rimd,4tM.,& 


-  Jimvnii  C.  J.  The  'xxftMe  whidi  the>^di^ment  bto  1893. 
takeitt^&A^n  it  mmeceMaiy  ftr^tbectoiirfe  toexpi^^A'm  Houcfai 
opiiik>ti  upon  the  difficult  question  which  hwheen  nised  J^ 
as  i;6  the  iilfringem^it  of  the;  patent.  A«  to  the' other  Loannnr -urb 
{Miiit  in  the  cafiey  I  ataa  clearly '  of  ^  opinion  that  the  nde  wmrrmrt 
sh<mld  he  made  ahsolirte.  There  is  no  question  as  t6  ^^^^^cwme'CA 
the  principle  whioh-  is  to  gofem  the  court  in  eominjf  to 
al'd^isibn;  It  is  admitted^  as  a  general  proposition^ 
thai  a  patentee  mnst  in  his  specification  correctly  de* 
scrihe  the  nature  of  his  invention,  dr  in  such  a  nnuiner 
tftat  a  person  of  ordinaty  nnderstandinfr  may  on  reading 
it/  ^see  what  is  claimed  as  new,  and  what  is  old :  and  h  is 
dso  admitted  that  a  patent  may  be  obtained  for  a  coatt'^ 
Mnatioh  6t  known  instruments  or  parts,  provided  it  is 
prof>erly  described.  The  simple  ^question,  then>  is,  ire- 
gatd  being  had  to  these  general  principles,  what  is  the 
proper  construction  of  this  specification.  In  Rusiell  w^ 
Cowley,  which  was  cited  for  the  pteintifi^,  although  it  is 
true  that  Jones  and  James  had  speoifiied  a  portion  of  the 
same  method 'ef  making  iron  tubes,  yet,  that  which  was 
stated  in  Whitehoane's  specification  substantially  to  be 
the  invention  for  which  the  patent  was  obtained,  being 
the  making  of  iron  tubes  without  the  use  of  a  maundril, 
by  passing  the  metal  at  a  welding  heat  throngh  a  scor- 
pion or  ring,  the  courfc,  proceeding  upon  the  well-known 
tnle,  ascertained  that  to  be  what  in  reality  the  patentee 
daimed.  So,  in  Haworth  y.  HardcMtle,  1  N.  C.  182,  4 
M.  &  Scott,  720,  the  court  said  it  was  manifest,  on  read- 
ing the  specification,  that,  when  the  patentee  said  that 
he  used  the  ordinary  stove,  slightly  varied,  and  that  he 
suspended  the  rails  and  staves  a  little  above  the  stove, 
he  was  speaking,  not  of  what  he  claimed  as  a  new  in- 
vention, but  of  the  application  of  a  known  drjring-stove, 
and  of  a  known  method  of  suspending  the  rails  and 
staves ;  and  accordingly  they  applied  the  general  rule. 
The  same  may  be  said  as  to  the  case  ef  Sellers  v.  Dick- 


Hobotf      m**ihtibii  to  ai'dW  lever/^I^Jb/fc  Vdp/ofi  v.  1^  (3V<^ 
^-  JttMfcJ»o!ri  JRdi/a^il^  C^i^ 

^^^  ciitioil  of '1M4  tnVd'  'soft  itfdtiil;'t6  ^i^i^'iErtMititi'-i  li^ 
Oiirtri^tt).'  tte  coiire  Md;'«lutt,  tWa^  thjit  iW  «sea'iiii=i»rt'or*ttife' 
lttb(ie8li;tlre''^iM«^dtt'^ra*/l)ie'tixiog  of  lib^'i^ft'  "^^ 
iiVHikke'^AtiHbf -oir>tti^WlieHri  V<^  idlAislt^  of '^tie'^d^ 
«A&t!tif  toe  of'^iifi^;  ^A'tti^hi^ib iM  tib^'^b^l' 
ii6ts  did  In  1xtd!h  iuffld(^tiy^^bc^-i</liat'Vn6  ti^'ka^ 

titliiM  ii<  iikieiit'fir ii'  nli^kiaiigb;'  iktid '  bDMtlitf^'olJtitlii^ 

air^direl  ^  'fiWni' '  t&W '  '6^'  or  'M^Mii^  ib  ^d '  '^< 

Bteted: '  iliiirifflp6teibl6  fitf  tof  bri^'to  i^thSk ip^fi. 
cadcm  f#ithottt  seeing  tliftt "it  claims  what  one'  troildd^ 
nsttuMly  bate  expected  i^buld^' bef  elaimed.  Harrisoti 
did  not  know  at  the  time  his  spiecification  was  drawii 
what  had' been  invented  by  Halncock ;  th^irefbre'lie  daims 
the  whole  as  new.  He  takes  otit  his  patent  fiw  •'' ah' 
improved  ttiniing-table  for  railway  purposes/'  THife^ 
soiftce-raolii  and  catches  are  all  old;  but  BarriBOn,  by 
applying  certain  snpporting-rods  or  arms  in  a  new 
way>  eonstnicts  what  hei  describes  as  *'an  improved 
tuming-ttible.'^  He  goes  on  in  his  specification  to 
anotmce  the  general  principle  of  his  invention  to  con- 
sist "  in  supporting  the  revolving  plate  or  upper  plat- 
form of  the  turning-table,  as  also  its  stays,  braces, 
arms,  and  supports,  on  the  top  of  a  fixed  post,  well 
braced,  and  resting  on  or  planted  in  the  ground; 'the 
top  of  which  post  forms  a  pivot  for  the  table  to  turn 


si^erWiUml^ift ,  w.ei^^^  pf  |  wri^en  or  ,iifhii,^?^,  ia  ;^)*  ^^?T^J^  m 
Ipgj  turu^'uB^p  ,1};.'',  ;pe  1:^eu  goes .ojn,  to  de?iwibe  frpW} 

li^ie.pc^fi,^  fti9tfpiirTPUei^,  W^,ff»at^94  ^^P  p^tfir. 

t^^f, %.p^t,.)lifP^^9^  aft^.fjyi^!^^  tt^p.pu^, 

pcfliding-nj^Sj,  if^/(oJW^^  apwi^car 

iipfx  ^poA^^e^l^^Jox  ^  iflipiwpffWt  o^sjx  old  nuK^biWj 
Of  for  a.n^w^QOiOt^up^tioi^  H^rn^^g^  ,^uld  li9iTe  8i^d,^T- 
"My.  priwpie  is^.^to  siwpendj  'ijhe  i^yolving. :platp,,pr. 
platfprm  on  a.-post^,>^th  j)rac^^  anae\9  and.  Biipporta^fV 
and.  .thQn,  goii^.  itI\roiigh  Haupock's  patent^  and  der 
sdc^bing  all  that  as  oldj  he  should  have  gone  on  to  sayj 
— "tp.  this  I  add  snspendimg-rods,^  hr  the  purpose  qi 
bringii^g  the  bearing  on  to  thp  centre  of  the  tahte.'^'  No 
opacan  read  this  specification,  without  seeing  that  this 
is  in  truth  the  meaniiog  of  it,  and  that  the  patentee  sap* 
poses  the  arms  to  be  new  as  well  as  the  suspending-rods^ 
-r-in  short,  that  all  is  new  except  the  table^  the  T^ik,  and 
the  catches^  which  by  means  of  the  saspending-rods  he 
opnyerts  into  a  new  and  improved  suspended  turn-table. 
That  being  so,  he  dearly  does  not  in  my  opinion  comply 
with  the  rule  which  requires  the  patentee  distinctly  to 
state  what  is  new  and  what  k  old.  In  my  judgment^ 
therefore,  the  specification  is  insufficient,  and  the  rule  to 
enteraverdict.forthe  defendants  must  be  made  absolute. 
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18SB:  '  Mfiaii  iJ.    I  «b  of  Ibis  ssme  opiiikiiL^  •  The  oonitmo*'' 

^atatn      ^^  ^  ^'^  speeificatioE  does  -tMt^'l  tfaimk;  pmant  siq^ 

9.  TerygteiikidiflioQltf.    'Reodingit  inththeimeteideiftre'to 

LoKDOvAxrft   loDow '  wioit  it  is  tjle  pevtcm  if  ho  •  drew  dt  meanty  it  .aeedia 
If^tti^      ^^^  ^  ^y  mind  that  he-meanttoidaiiki  aaimprofe^ 

Riir^ix'Coi   ment  in  turn-tables,  in  those  parts  which  lie  below  thid 
linrfeee'ioripktfonnv'aiid'wldah  afford  ^pportito/fhe 
t^e>  and  disiribnteihe weight  it  has  tkiboyr.'    'AUithoBd 
paoHs  are  described' togetber J  withonti  making' any i  diB4 
tinotiidn'  betweeii '  the  lOne  and  the  other :  all  aare  <le^ 
bribed  iadiacriminatefy  •  ae   comprisiiigihis  inventiiiiiir 
Th^ieitf  DOtfaiiig  Mid  about  one  of  these  parts^  as  pat- 
ting it  on  a  different  footing  from  any  other  part :  mhmt; 
therefore,  is  impliedly  said  about  one  part,  is  said  about 
every  other  part.  If  it  is  impliedly  said  in  the  specifloation 
that  the  suspending-rods  are  new  and  an  impiovetticait  oa^ 
the  old  tunnng^table,  th^e  same  implication  arises  as  to 
ev^  otherr  part.  The^true  meaning  of  the  tspecdfieatieni^ 
that  there  is  as  much  novelty  in  one  part  as  in  anotiKit 
That  is  qidte  consistent  with  the  hypothesis  of  the  plain- 
tiff's  counsel, — ^that  Harrison  never  heard  of  Hancock's 
patent.     No  doubt,  Harrison  drew  his  specification  witk* 
out  reference  to  Hancock's  patent,  and  bon4  fide  believ- 
ing that  the  whole  of  what  he  was  describing  was  his  own 
invention.     Without  looking  out  of  the  specification,  it 
appears  to  me  to  be  manifest  that  the  patentee  claims  as 
his  invention  the  whole  of  what  he  is  describiDg.     And 
upon  the  evidence,  and  the  finding  of  the  jury  thereon, 
it  is  equally  plain  that  the  whole  was  not  his  invention. 
The  plaintiff  now  says  that  Harrison's  invention  con- 
sisted of  an  improvement  of  Hancock's,  by  applying  the 
suspending-rods  to  the    table,  so  as  to  throw  all  the 
weight  on  the  post :  and  that,  he  says,  is  properly  de- 
scribed in  the  specification.     I  think  it  is  not.     It  is  ex- 
tremely improbable  that  it  should  have  been.      The 
patentee  has,  in  truth,  described  one  thing  in  his  speci- 


fication^  and-  'has  inre^ted  •anothev  Oaag.  'By  ±hei  ^- 
rangement  of  the  {)aitieB^  we  axe  velieved  froin  giving 
any  opinion  npon  the  other. fX)int^  tix.  the  qnettion  of 
infringement^  though  I  must  oonfess  I,,  individually^  do 
not  entertain  the  lightest  doubt  upon  it. 

.        '  .  ,  I     ■ 

■    ■  ■  •  I       . 

WiLLtAMSj  J.  I  am  entirely  of  the.sameopinion^and 
for-  the  reasona  already  expressed  by  any  Lord  and  Imy 
Br6ther  Maulc;  I  iriAonly  add^  that,  in  ooming  to  this 
conclusion,  we  ore  not  acting  upcm  any  new  doctrine, 
but  are  only  applying  the  well-known  and  established 
rule  of  law  to  the  construction  of  the  specification  be^ 
fore  us. 

Talfou&d,  J.  I  son  of  the  same  •  opinion  upon  the 
only  point  which  the  court  is  called  upon  to  d^cidei  and 
about  which,  I  believe,  there  has  not  during  the  whole 
course  of  the  argument  existed  any  real  doubt  in  the. 
mind  of  any  one  .of  us. 

I  .  .       I    ■ 

I 

A  discussion  then  arose  as  to  the  particular  issue  on 
which  the  verdict  was  to  be  entered  for  the  defendants, — 
their  counsel  insisting  that  they  were  entitled  to  have  it 
entered  on  the  issue  joined  on  the  plea  of  want  of  no- 
velty, as  well  as  on  that  joined  on  the  plea  of  the  want 
of  a  specification :  but  idtimately  the  court  directed  that 
the  rule  should  be  absolute  to  enter  a  verdict  £6r  the  de- 
fendants on  the  fourth  issue  only. 

Rule  acccnrdingly. 
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WiESTEBff 

Railway  Co. 


End  of  Michaelmas  Term. 
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THE  PRINCIPAL  MATTERS. 


ACCORD  AND  SATISFACTION. 
By  Stranger, 

In  assumpsit  for  work  and  labour, 
the  defendants  pleaded,  —  that  the 
money  mentioned  in  the  deelaration 
accrued  due  to  the  plaintiff  under  an 
agreement  for  the  building  of  a  church ; 
that,  the  plainti£f  haying  suspended  the 
work,  another  agreement  was  entered 
into  between  him  and  one  A.,  under 
which  the  plainti£f,  in  consideration  of 
certain  stipulated  payments,  undertook 
to  complete  the  work,  and  to  rely  for 
the  residue  of  the  contract  price  upon 
certain  subscriptions  which  were  to  be 
raised  :  and  that  A.  duly  made,  and  the 
plaintiff  received,  the  payments  stipu- 
lated for  by  the  second  agreement,  in 
satisfaction  and  discharge  of  the  ori- 
ginal agreement  between  the  plaintiff 
and  the  defendants,  and  of  the  per- 
formance thereof  by  the  latter : — Held, 
that  the  plea  was  bad  in  substance,  in- 
asmuch as  it  did  not  shew  that  the 
agreement  made  by  A.,  and  the  pay- 
ments under  it,  were  intended  to  be 
made  for  the  benefit  of  t]ic  defendants, 
and  that  they  adopted  A.'s  acts.  James 
V.  Isaacs,  791. 

VOL.  XII. C.  B.  K  K 


ACCOUNT. 

1.  A.  and  B.,  tenants  in  common  in 
fee,  made  a  joint  demise  of  land  to  C, 
with  a  general  reddendum,  not  saying 
to  whom  the  rent  was  payable.  A. 
died  on  the  15th  of  March,  1S48,  and 
B.  received  the  half-year's  Bent  due  at 
the  following  Lady-Day,  less  12*.  6rf., 
which  he  deducted  as  the  share  of  A.'s 
heir,  for  the  period  between  A.'s  death 
and  the  time  the  half-year's  rent  bo- 
came  due  : — Held,  that,  although  the 
words  of  the  demise  were  joint,  the 
reversions  were  several,  and  the  rent 
followed  the  reversions;  and,  conse- 
quently, that  the  heir  of  A.  was  enti- 
tled to  the  moiety  of  the  half-year's 
rent  accruing  at  Lady- Day,  1848,  and 
might  maintain  an  action  of  account 
against  B.,  as  bailiff,  upon  the  statute 
4  Anne,  c.  16,  s.  27,  for  receiving  more 
than  his  just  share.  Held,  also,  on 
motion  in  arrest  of  judgment,  that  the 
declaration  was  good,  without  an 
averment  that  a  reasonable  time  had 
elapsed  between  the  request  to  account 
and  the  commencement  of  the  action. 
Beer  v.  Beer,  60. 

2.  Assignment  of  auditors.    2h,  82. 

K 
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V.  Illegality  of  Consideration, 
Gaming, 1 — A.  and  B.  jointly  made 
bets  with  third  persons  on  a  horse-race. 
B.  received  the  money,  and  gave  A.  a 
bill  accepted  by  C.  (who  was  no  party 
to  the  betting)  for  his  share: — Held, 
that  A.  was  not  precluded  by  the  8  & 
9  Vict.  c.  109,  8. 18,  from  suing  C.  upon 
the  bill.    Johnson  v.  Lansley,  486. 

VI.  Evidence  of  Account  Stated. 

A  promissory  note  was  given  by  the 
defendant  to  the  plaintiffs  in  1840, 
payable  £ve  years  after  date,  for  yalue 
received : — Held,  that  it  was  evidence 
of  an  account  stated,  against  which  the 
statute  of  limitations  did  not  commence 
ronnbg  until  the  maturity  of  the  note. 
Fnfer  v.  Moe,  437. 

BILL  OF  :pADING. 
See  Chabtbbparty. 

BOOK. 

See  CoPTBiOHT. 

BOROUGH  COURT. 
Assessor  of, — See  Municipal  Cobpo- 

BATION. 

BROKER. 

Payment  of  Freight  by, — See  Ship  and 

Shipping,  II. 


CASE. 
I.  For  Negligence. 
1.  In  Driving  a  Cart.'] — In  an  action 
in  a  county-court,  for  negligently  driv- 
ing a  horse  and  cart,  the  plaintiff 
having  simply  proved  the  fact  of  a 
collision,  under  circumstances  which 
might  or  might  not  amount  to  neg- 
ligence,— ^the  defendant  proved  that 
the  accident  arose  from  the  horse  sud- 


denly beginning  to  kick,  whereby  the 
shafts  of  t&e  cart  were  broken,  and  the 
driyer  thrown  out,  when  the  horse 
started  off,  and  ran  against  and  injured 
the  plaintiff's  horse.  The  judge  of  the 
county-court,  upon  this  evidence,  or- 
dered a  verdict  for  the  plaintiff, — 
*'  being  of  opinion  that  the  breaking  of 
the  shafts,  even  under  the  eircuzn- 
stanes  stated  by  the  defendant's  ivit- 
nesses,  shewed  a  defect  in  the  cart, 
which  raised  a  presumption  of  negli- 
gence in  the  owner.*'  An  appeal  against 
his  decision  was*  dismissed  with  costs. 
TTempleman^,  App.,  Haydon,  Resp,  607. 
2.  Namgating  a  Ship,"] — ^By  an  aet 
for  improving  and  maintaining  a  har- 
bour, the  commissioners  were  em- 
powered to  build  or  provide  steam- 
tugs  for  towing  vessels  into  or  out 
of  the  harbour,  and  to  receive  for 
the  use  of  such  vessels  such  reasonable 
compensation  as  they  should  fix.  The 
commissioners  entered  into  arrange- 
ment with  the  proprietors  of  certain 
steam-vessels  to  perform  this  duty  for 
them  at  certain  specified  rates  of 
charge ;  the  commissioners  paying 
them  in  addition  a  certain  sum  annu- 
ally, and  the  vessels  being  placed  un- 
der the  direction  and  controul  of  the 
harbour-master.  A  vessel  having  sus- 
tained damage  in  consequence  of  the 
negligence  and  want  of  skill  of  the 
master  and  crew  of  the  tug,  whilst  be- 
ing towed  into  the  harbour,  the  owner 
brought  an  action  in  the  county -court 
against  the  harbour  commissioners, 
and,  under  the  direction  of  the  judge, 
recovered  a  verdict: — The  court,  on 
appeal,  set  aside  the  verdict, — holding 
that  the  decision  of  the  judge  could 
not,  upon  any  inference  which  could 
legitimately  be  drawn  from  the  facts 
before  him,   be  correct    in    point  of 
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law .  CuihberUon,  App.,  ParwiM,  Reap., 
304. 

3.  Against  FerrymenJ] — The  lessees 
of  a  ferry  provided  steam- boi^ts  for  the 
conveyance  of  passeni^crs,  goods,  and 
cattle  from  A.  to  B.,  and  also  slips  for 
landing  and  embarking,  which  were 
(generally)  sufficient  for  the  purpose: — 
Held,  that  they  were  liable  for  an  in- 
jury sustained  by  the  horse  of  a  pas- 
senger, in  consequence  of  the  side-rail 
of  the  landing-slip  (of  the  dangerous 
state  of  which  they  had  been  fore- 
warned) giving  way,  although  the 
horse  was  at  the  time  under  the  control 
and  management  of  its  owner.  WiU 
lougkby,  App.,  Horridge,  Eesp.,  742. 

H.  For  Fahe  Imprhonment. 
The  2  &  3  Vict.  c.  47,  s.  54,  imposes 
a  penalty  not  exceeding  40*.,  for, 
amongst  other  things,  "  furious  driv- 
ing'* in  a  thoroughfare ;  and  s.  63,  im- 
powers  any  constable  of  the  metro- 
politan police  district  to  take  into  cus- 
tody, without  warrant,  any  person  who, 
within  view  of  such  constable,  shall 
o£fcnd  in  any  manner  against  the  act. 
In  an  action  in  a  county-court  against 
constables  for  a  tort  in  taking  the  plain- 
tiff inio  custody  on  a  false  and  un- 
founded charge  of  furiously  driving  a 
horse  and  gig,  to  the  danger  of  the 
passengers  in  a  public  highway, — ^the 
plaintiff,  in  stating  his  case,  admitted 
that  he  had  been  taken  before  two 
justices,  convicted,  and  fined  20^.,  and 
that  he  had  paid  the  penalty,  and  had 
not  taken  any  steps  to  impeach  the 
validity  of  the  conviction.  The  judge, 
thereupon,  asked  the  defendants  if  they 
could  prove  the  conviction  ;  and  they 
accordingly  put  in  an  examined  copy, 
which  stated  the  offence,  but  did  not 
allege  that  it  was  committed  "  within 
view  of  the  constables."    The  judge. 


being  of  opinion,  that,  "under  the 
circumstances,  the  conviction  was  an 
answer  to  the  plaintiff's  claim  for 
damages,"  directed  the  jury  to  find  for 
the  defendants: — Held,  amis-direction. 
Justice,  App.,  Gosling,  Hesp.,  39. 

in.  Against  Sheriff  for  Fxtartion, — 
See  Sheriff. 

CHARTERPABTY. 

Construction  of:  Lienfor  Freight. 

By  a  charterparty,  it  was  stipulated 
that  the  ship  should  proceed  to  Pe* 
nang,  and  there  load  a  full  and  com- 
plete cargo  of  legal  merchandise  from 
the  charterers*  factors,  and  proceed 
therewith  to  London,  and  there  deliver 
the  same  on  being  paid  freight "  a  lump 
sum  of  2800/.  in  full  of  all  charges." 
At  the  end  of  the  charterparty  was  the 
following  clause, — "  2^  captain  to  sign 
bills  qf  lading  at  any  rate  of  freight, 
without  prejudice  to  this  charter.  In 
the  event  of  a  less  freight,  the  bills  of 
lading  of  part  of  the  cargo  to  be  filled  up 
for  loss,  if  any.**  Under  this  charter- 
party,  the  charterers  shipped  at  Penaug 
goods  of  their  own,  for  which  the  captain 
signed  bills  of  lading  at  a  certain  spe- 
cified rate  of  freight.  The  goods  so 
shipped  were  consigned  for  sale  to  the 
plaintiffs,  the  correspondents  of  the 
charterers  in  London,  who  were  under 
a  general  engagement  to  honor  bills 
drawn  upon  them  by  the  charterers, 
upon  the  faith  of  consignments  to  bo 
made  to  meet  them,  and  who  were 
largely  in  advance  at  the  time  of  the 
shipment  in  question : — Held,  that  the 
owners  had  a  lien  upon  the  goods  for 
the  entire  lump  freight.  Qledstanes  t. 
AUen,  202. 

COMMITMENT. 
Warrant  (f, — See  Count y-Coukt,  II. 
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COMMON  LAW  PEOCEDUEE 

ACT. 
Order  under  s,  17. 

1.  An  order  that  the  plaintiff  be  at 
liberty  to  proceed  upon  a  quasi  service 
of  the  writ  of  summons,  under  the  15 
&  16  Vict.  c.  76,  s.  17,  which  is  given 
in  lieu  of  the  old  proceeding  by  dis- 
tringas to  compel  appearance, — is  abso- 
lute in  the  first  instance,  except  under 
special  circumstances.  Barringer  v. 
Kandley,  720. 

2.  Whether  the  61st  section  of  the 
16  &  16  Vict.  c.  76  is  retrospective, — 
qumre  ?    James  v.  Isaacs,  794. 

3.  A  writ  of  summons  issued  under 
the  uniformity  of  process  act,  expired 
before  the  24th  of  October,  1862,  when 
the  common  law  procedure  act,  16  & 
16  Vict.  c.  76,  came  into  operation : — 
Held,  that  an  alias  to  save  the  statute 
of  limitations,  must  issue  pursuant  to 
the  former  act.  Oapp  v.  Robinson,  828. 

COMPANY. 

SeelBLKiLwiLY  Company. 

CONSIDERATION. 

Want  or  Illegality  of, — See  Bill  of 

Exchange,  IV,  V. 

CONSISTORIAL  COURT. 
See  Prohibitioit. 

CONTRACT. 
I.  Construction  of, 
1.  A  contract  under  seal  recited  that 
the  defendants,  a  railway  company, 
were  "  desirous  of  being  supplied  with 
350,000  sleepers  of  Dantzic  or  Memel 
timber."  This  contract  was  based 
upon  a  specification,  prepared  by  the 
company,  in  which  it  was  stated,  that, 
"  the  number  of  sleepers  required 
under  this  specification  is  350,000 ;  one 


half  will  have  to  be  delioered  in  1S47» 
and  the  remainder  by  Midsnmmery 
1848 ; "  that  "  the  deliveries  are  to  be 
made  either  by  stacking  the  sleepers 
upon  a  wharf,  or  properly  loading  them 
into  a  boat  or  barge,  or  other  vessel,  as 
may  be  directed  by  the  resident  enffi' 
neer  ;*'  and  that  the  paymente  were  to 
be  made  upon  the  engineer  certifyini^ 
the  due  delivery  of  each  cargo. 

By  the  contract,  the  plaintiffs  ooTe- 
nantfd  to  supply  the  company  with 
350.000  sleepers  of  the  quality  and 
description  mentioned,  and  to  deliver 
them  within  the  times  mentioned  in 
the  specification,  '*as  and  when,  and 
in  such  quantities,  and  in  such  man- 
ner, as  the  engineer  of  the  company 
should,  by  order  or  requisition  in  writ- 
ing, from  time  to  time,  within  the  pe- 
riod limited  by  the  specification,  di- 
rect or  require.*'  The  engineer  was 
to  be  at  liberty,  at  any  time  before  the 
complete  execution  of  the  contract 
"  by  the  delivery  of  the  whole  number 
of  350,000  sleepers,"  to  alter  their  size, 
form,  or  construction,  or  to  vary  the 
times  of  delivery  "  of  any  of  the  said 
sleepers  which  should  not  then  have 
been  delivered."  And  the  defendants, 
in  consideration  of  the  premises, 
covenanted  to  pay  to  the  plaintiffs, 
**  for  or  in  respect  of  the  said  sleepers 
hereinbefore  contracted  to  be  supplied," 
a  certain  price,  upon  their  engineer 
certifying  the  due  delivery  of  each 
cargo.  And  it  was  further  agreed  that 
2000/.  of  the  price  should  be  retained 
by  the  company  until  two  months  after 
their  engineer  should  have  certified 
that  "  the  whole  of  the  said  350,000 
sleepers  hereinbefore  agreed  to  be 
supplied  by  the  said  contractors,  shall 
have  been  supplied :  " — 

Hold,  by  the  Exchequer  Chamber, — 
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affirming  the  jiid^;ment  of  the  court 
below,  —  that  this  was  a  positire 
ooDtract  by  the  plaintiffs  to  supply,  and 
by  the  defendants  to  take  and  to  pay 
for,  the  whole  number  of  360,000 
sleepers ;  and  that  the  plaintiffs  were 
entitled  to  notice  of  the  times  when 
the  sleepers  would  be  required.  I%e 
Great  Northern  Mailway  Company  y. 
Harrisan,  576. 

2.  The  third  plea  trayersed  an 
ayerment  in  the  declaration  that  the 
defendants  had  notice  that  the  plaintiff 
were  ready  and  willing  to  supply  the 
sleepers,  and  alleged  that  the  defend- 
ants had  no  notice  of  any  sleepers 
being  ready  for  them  at  the  port  of 
deliyery : — Held,  that  the  allegation  of 
readiness  and  willingness  was  unne- 
cessary, for,  that  the  plaintiffs  were  not 
bound  to  deliyer  until  they  recciyed  the 
orders  or  directions  of  the  company's 
engineer;  and,  consequently,  that, — 
the  jury  haying  found  that  issue  for  the 
defendants, — the  plaintiffs  were  enti- 
tled to  judgment  non  obstante  yeredicto 
thereon.    2b, 

II.  On  behalf  of  Joint- Stock  Company. 
A  contract  entered  into  "  on  behalf 
of"  a  joint-stock  company,  within  the 
7  &  8  Vict.  c.  110,  s.  44,  means,  a  con- 
tract by  which  the  company  contracts 
to  do  something:  and  that  section  does 
not  preyent  the  company  from  enforc- 
ing against  third  parties  a  contract 
which  is  unilateral  only,  and  which 
(though  they  are  expressed  to  be  par- 
ties to  it)  has  not  been  executed  by 
the  company.  The  British  Empire 
Mutual  Ltfe^Asswrance  Company  y. 
Browne,  723. 

CONVEYANCE. 

By  Married  Woman, — See  Husband 

AND  Wife. 


COPYEIGHT. 

If^ringemcTit  of. 
By  the  2nd  section  of  the  copyright 
act,  6  &  6  Vict.  c.  45,  "  copyright,"  is 
defined  to  be  "the  sole  and  exclusiye 
liberty  of  printing  qt  otherwise  multi- 
plying copies  "  of  any  book,  &c. :  sub- 
sequent sections  regulate  the  duration 
of  copyright;  and  s.  25  enacts  that 
**  it  shall  be  deemed  personal  property, 
transmissible  by  bequest,  and,  in  case 
of  intestacy,  be  subject  to  the  law  of 
distribution," 

The  15th  section  enacts,  "that,  if  any 
person  shall,  in  any  part  of  the  British 
dominions,  print,  or  cause  to  be  printed, 
either  ./or  sale  or  exportation,  any  book 
in  which  there  shall  be  subsisting  copy- 
right, without  the  consent  in  writing 
of  the  proprietor  thereof,  or  shall  tm- 
port  for  sale  or  hire  any  such  book  so 
having  been  unlaufully  printed^  from 
parts  beyond  the  sea,  or,  knowing  such 
book  to  have  been  so  unlawfully  printed 
or  imported,  shall  sell,  publish,  or  ex- 
pose  to  sale  or  hire,  or  cause,  &c.,  or 
shall  have  in  his  possession  for  sale  or 
hire,  any  such  book  so  unlawfully 
printed  or  imported,  without  such  con- 
sent as  aforesaid,  shall  be  liable  to  a 
special  action  on  the  case  at  the  suit  of 
the  proprietor  of  such  copyright :" — 

Held,  that  a  publication  of  a  piece 
of  music,  not  for  sale  or  hire,  but  by 
the  gratuitous  distribution  of  litho- 
graphed copies  amongst  the  members 
of  a  musical  society,  was  a  publication 
for  which  the  defendant  was  liable,— 
as  for  an  inyasion  of  the  property  of 
the  proprietor  therein, — ^independently 
of  the  15th  section  of  the  statute. 
Novella  y.  Sudlow,  177. 

CORPOEATION. 
See  Municipal  Cobpobation. 
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COSTS. 
I.  Delivery  of  Bill, 
A.,  an  attorney  in  London,  inclosed 
a  writ  of  summons,  and  subsequently 
a  notice  of  declaration  and  particulars, 
to  B.,  an  attorney  in  the  country,  for 
service.  B.,  by  letter,  apprised  A.  of 
the  service,  annexing  the  account  of 
his  charges.  The  name  of  the  cause 
was  mentioned  in  the  letters,  but  not 
the  court  in  which  the  busiDcss  was 
done: — Held,  that  the  bill  gave  A. 
sufficient  information,  and  that  the  sta- 
tute 6  &  7  Vict.  c.  73,  s.  37,  was  com- 
plied with.     Cozens  v.  Graham,  398. 

II.  Taxation  of. 
1.  Costs  in  the  Cause  J] — In  an  action 
by  a  carrier  against  a  railway  company, 
to  recover  back  excessive  and  unequal 
charges  made  upon  him  for  the  con- 
yeyance  of  his  goods,  a  verdict  was 
entered  for  the  plaintiff,  for  10,000^., 
subject  to  a  special  case  to  be  settled 
by  a  barrister,  who,  in  the  event  of  the 
court  deciding  in  favour  of  the  plaintiff, 
was  by  the  order  of  reference  im- 
powered  to  direct  for  what  amount  the 
verdict  should  be  entered,  and  to  whom 
the  cause  and  all  matters  in  difference 
between  the  parties  were  referred,  sub- 
ject to  the  special  case, — the  costs  **  of 
the  action  "  to  abide  tho  event  of  the 
award,  and  the  costs  "  of  and  incident 
to  the  reference  and  award "  to  be  in 
the  discretion  of  the  arbitrator.  The 
special  case,  as  settled  by  the  referee, 
divided  the  plaintiff's  claim  into  six 
several  heads;  and,  the  court  having 
decided  in  the  plaintiff's  favour  upon 
four  of  them,  and  for  the  defendants 
on  the  rest  of  the  case,  the  matter 
went  back  to  the  arbitrator,  who  ulti- 
mately directed  that  the  verdict  should 
be  entered  for  the  plaintiff  for  3115/., 


and  that  so  much  of  the  issae  as  related 
to  that  sitm  should  be  found  for  the 
plaintiff,  and  the  residue  thereof  for 
the  defendant :  and  he  further  directed 
that  all  the  costs  of  and  incident  to  the 
reference  and  award  should  be  paid  by 
the  defendants  -.—-Held,  that  the  ooeta 
of  the  attendances  before  the  referee 
to  settle  the  special  case  were  costs  in 
the  cause;  and  therefore  that  the  mas- 
ter was  justified  in  apportioning  them 
according  to  the  decision  of  the  court 
upon  the  several  heads  of  claim  in  the 
special  case.  Edwards  v.  The  GhectU 
Western  JRailway  Company,  419. 

2.  Notice  of  Action."] — The  company's 
act  of  incorporation,  6  &  6  W.  4,  c 
cvii,  8.  223«  requiring  that  they  should 
have  a  notice  of  action, — the  plaintiff, 
at  great  labour  and  expense,  prepared 
and  delivered  a  notice  accompanied  by 
voluminous  accounts  of  the  several 
packages  upon  which  the  overcharges 
were  alleged  to  have  been  made,  to- 
gether with  the  dates  and  other  parti- 
culars. The  master  having  allowed 
the  plaintiff  100/.  for  the  preparation 
of  the  notice  and  the  accompanying 
accounts,  and  170/.  for  one  fair  copy 
only: — The  court,  on  the  plaintiff's 
motion,  refused  to  order  a  review  of 
the  taxation,  on  the  ground  that  the 
allowance  for  preparing  the  notice  was 
inadeqtiatej  and  that  two  fair  copies 
should  have  been  allowed :  and  after- 
wards, upon  the  defendants'  motion, 
directed  a  review,  on  the  ground  that 
the  100/.  was  an  excessive  allowance, 
inasmuch  as  this  was  an  expense  neces- 
sarily incurred  by  the  plaintiff  in  pre- 
paring himself  to  bring  the  action    lb. 

3.  Notice  to  Admit.'] — The  master  also 
disallowed  a  charge  of  666/.  17«.  4<i. 
for  a  voluminous  notice  to  admit,  pur- 
suant to  the  rule  of  Hilary  Term,  2  W. 
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4,  r.  20,  settiiig  forth  descriptions  of 
upwards  of  21,000  tickets  and  receipts 
for  goods  carried  by  the  company  for 
the  plaintiff,  and  moneys  paid  on  ac- 
count thereof ; — Held,  that  the  master 
had  exercised  a  sound  discretion  in  so 
doing,— "the  notice,  though  apparently 
in  strict  compliance  with,  being  vir^ 
toally  in  fraud  of,  the  rule  of  court.  Ih, 

III.  In  Real  Action, 
FormedonJ] — To  a  count  in  formedon, 
the  tenant  pleaded  three  pleas,  upon 
two  of  which  issues  of  fact  were  joined, 
and  upon  the  third  an  issue  in  law.  All 
the  issues,  as  well  of  law  as  of  fact, 
were  found  for  the  demandant: — Held, 
that  he  was  not  entitled  to  the  costs  of 
the  issues  of  fact,  under  the  4  &  5 
Anne,  c.  16,  s.  5,  that  section  not  ap- 
plying to  real  actions;  but  that  he  was 
entitled  to  the  costs  of  the  demurrer, 
under  the  3  &  4  W.  4,  c.  42,  s.  34,  the 
words  being  general,  and  comprehend- 
ing all  actions.  Cannon,  Dem.,  Itim- 
ington.  Ten.,  514. 

IV.  TJnd^r  the  Lands  Clauses  Consolu 
dation  Act,  8  (J-  9  VicU  c.  18,  s.  126. 
A  corporation  impowered  by  special 
acts,  which  incorporated  the  8  &  9 
Vict.  c.  18,  to  construct  water-works, 
and  to  take  certain  lands,  required 
lands  belonging  to  A.  and  B.,  the 
boundary  between  which  was  imp^- 
perly  described  in  their  plans  and 
books  of  reference.  In  consideration 
of  B.'s  withdrawing  his  opposition  to 
their  bill  in  committee,  the  corporation 
agreed  to  settie  the  value  of  the  land 
required  from,  and  the  compensation 
due  to.  A.,  by  arbitration  under  the 
above  act,  and  to  fix  the  exact  quantity 
of  land,  within  six  months  after  the 
passing  of  the  bill.  In  the  proceedings 
under  the  reference,  the  mistake  of  t^jc 


boundary  was  pointed  out;  but  the 
award  fixed  a  value  in  terms  only  for 
the  land  within  the  boundary  so  inac- 
curately delineated,  and  the  corporation 
took  that  land  accordingly,  leaving  be- 
tween it  and  the  true  boundary  line  a 
narrow  slip  of  land  belonging  to  B., 
but  which  the  corporation  bad  agreed 
to  purchase  from  A.  as  part  of  Am  land, 
and  for  which  they  had  paid  a  sum  of 
money  to  A.,  and  of  which  they  took 
possession  as  part  of  the  land  pur- 
chased  from  A. 

B.  brought  an  ejectment  against  the 
corporation  for  this  slip  of  land,  and 
recovered  a  verdict  (which  the  corpo« 
ration  unsuccessfully  attempted  to  set 
aside),  and  issued  and  lodged  with  the 
sheriff  a  writ  of  habere  facias  posses- 
sionem. 

The  corporation  having  since  the 
judgment  in  the  ejectment  perfected 
their  title  to  the  land  in  question, 
under  the  124th  section  of  the  8  &  9 
Vict.  c.  18, — the  court  stayed  the  pro- 
ceedings upon  the  judgment,  upon  the 
terms  of  the  corporation  paying  to  the 
lessor  of  the  plaintiff  his  "  fxdl  costs 
and  expenses  "  of  the  action,  and  costs 
of  the  application : — 

Held,  that  "fiill  costs  and  expenses," 
in  the  126th  section  of  the  8  &  9  Vict, 
c.  18,  meant  costs  "  as  between  attor- 
ney and  client."  Doe  d,  Hyde  v.  The 
Mayor  ifc,  qf  Manchester,  474. 

V.  Cf  Judgment  hy  Default. 
Under  the  Common  Law  Procedure 
Act,  15  &  16  Vict.  c.  76,     606. 

COUNTY  COURT. 

I.  Duty  and  Liability  of  Clerk, 

The  county-courts  act,  9  &  10  Vict. 

c.  95,  imposes  no  duty  upon  the  clerk 

of  the  court  to  prepare  or  cause  to  be 
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prepared  notices  of  jndgmentB  or 
orders  of  the  court  for  the  payment  of 
money  (whether  by  instalments  or 
otherwise),  for  sernce  npon  the  de- 
fendant ;  nor  is  any  such  daty  to  be 
inferred  from  No.  114  of  the  roles 
prepared  by  the  judges  in  pursuance  of 
tiie  12  &  13  Vict.  c.  101.  s.  12,— such 
rules  not  being  a  judicial  exposition  of 
the  statute,  but  mere  practical  direc- 
tions for  the  guidance  of  the  officers  of 
the  court  in  the  performance  of  the 
duties  which  are  imposed  by  the  sta- 
tute.   Sobifuon  ▼.  €hll,  191. 

No  action,  therefore,  lies  against  the 
clerk  for  omitting  to  prepare  such  a 
notice,  or  for  negligently  preparing  it, 
whereby  the  defendant  was  misled  as 
to  the  times  of  payment  of  certain  in- 
stahnents  ordered  by  the  judge,  and 
had  his  goods  taken  in  execution.    lb, 

II.  Warrant  of  Commitment. 
Duration  ofJ\ — A  defendant  arrested 
under  a  warrant  of  commitment  of  a 
county-court  within  three  months  from 
the  day  of  its  date,  may  lawfully  be  de- 
tained under  such  arrest  qffer  the  expir- 
ation of  the  three  months, — notwith- 
standing the  13l8t  rule  made  under  the 
authority  of  the  12  &  13  Vict.  c.  101,  s. 
12,  which  provides  that  **  warrants  of 
commitment,  whenever  issued,  shall 
bear  date  on  the  day  on  which  the 
order  for  commitment  is  made,  and 
shall  contintie  in  force  for  three  calendar 
months  from  such  date,  and  no  longer. 
Hayes  v.  Keene^  233. 

III.  Appeal, 
An  appeal  will  lie  against  the  deci- 
sion of  a  county-court  judge,  under  the 
13  &  14  Vict.  c.  61,  s.  14,  though  the 
question  presented  to  the  court  of 
appeal  be  a  mixed  question  of  law  and 
fact,  provided  the  court  can  clearly  see, 


that,  in  coming  to  the  conclusion  he  did, 
the  county -court  judge  must  have  taken 
an  erroneous  view  of  the  law.     CUMwleff^ 
App.,  FwrneU,  Eesp.,  291. 
And  see  Case,  I. 

COUET  OF  PASSAGE. 
See  Judge's  Notes. 

COVENANT. 
See  Deed,  I. 


DEAD  WALLS. 
Itateahilittf  of — See  Fayinq  Acts. 

DEED. 
I.  Construction  of 
A.,  being  seised  in  fee  of  a  moiety  of 
certain  lands,  and  B.,  being  seised  for 
life  of  the  other  moiety,  they,  in  1805, 
by  indenture,  reciting  that  they  were 
entitled  thereto  as  tenants  in  common, 
and  tliat  they  had  agreed  to  grant  a 
petpetual  lease  thereof  to  C,  his  heirs, 
&c., — granted,  demised,  Ac,  the  same 
to  C,  **  his  heirs,  executors,  adminis- 
trators, and  assigns,  for  ever ; "  yielding 
and  paying  therefor  yearly  and  every 
year  to  A.  and  B.,  their  heirs,  Ac.,  the 
clear  yearly  rent  or  sum  of  120/.,  half- 
yearly,  &c.    The  deed  contained  all  the 
covenants  usually  found  in  an  ordinaiy 
lease : — Held,  that,  in  the  absence  of 
proof,  that,  at  the  date  of  the  deed,  the 
premises    were  in  the  occupation  of 
tenants,  so  that  a  reversion  only  could 
pass,  and   the  expressed  intention  of 
the  parties  precluding  the  court  from 
presuming  that  there  had  been  livery 
of  seisin, — the  deed  could  not  operate 
as  a  conveyance  of  the  fee,  subject  to 
a    rent-charge,    but   created    only  a 
tenancy  from  year  to  year.     Doe  d. 
Boberton  v.  Gardiner,  319. 
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U.  Custody  of, 

1.  He  who  has  ocoasion  to  use  a 
deed  is  lef^j  entitled  to  the  oostodj 
of  it ;  and,  where  several  are  equally 
interested  in  it,  either  having  possession 
may  retain  it  against  the  others, — con- 
sequently, one  cannot  maintain  detinue 
against  a  person  in  whose  hands  the 
party  who  first  obtains  possession  of  it 
has  deposited  it,  to  be  re-delivered  to 
him  on  request.    Foster  v.  Crabb,  136. 

2.  In  detinue  for  an  indenture,  the 
defendant  pleaded  that  the  indenture  in 
the  declaration  mentioned  was  the 
grant  of  an  annuity  to  the  plaintiff  for 
the  life  of  B.,  secured  upon  certain 
freehold  property  of  B.,  and  the  con- 
veyance of  that  freehold  by  B.  to  S., 
as  trustee  for  the  plaintiff,  to  secure  the 
annuity ;  and  that»  after  the  making  of 
the  deed,  and  before  the  plaintijOT  had 
obtained  or  had  possession  of  it,  and 
before  the  detention,  and  before  the 
commencement  of  the  suit,  S.  had  ob- 
tained possession  of  the  deed,  and 
delivered  it  to  the  defendant,  to  be 
kept,  and  re-delivered  to  S.  To  this 
plea,  the  plaintiff  replied,  that  S.  did 
not  obtain,  nor  had  he  possession  of, 
the  deed  before  the  plaintiff  had  ob- 
tained possession  of  the  same,  modo 
et  form&: — Held,  that  this  did  not 
amount  to  a  negative  pregnant.    lb, 

3.  In  detinue  for  a  deed  in  which  the 
plaintiff  was  interested  as  cestui  que 
trust, — the  defendant  pleaded,  that  A. 
and  B.,  the  trustees,  took  and  had  a 
property  and  a  right  and  title  to  the 
deed,  and  to  the  possession  thereof; 
that,  after  the  making  of  the  deed,  and 
before  the  plaintiffhad  obtained  or  had 
possession  of  the  same,  &c.,  A.  ob* 
tained  and  had  possession  of  it ;  that, 
whilst  A.  was  possessed  of  the  deed, 
he  delivered  it  to  the  defendant,  to  be 


by  him  kept,  and  to  be  redelivered  by 
him  to  A.  on  request;  and  that  the 
defendant  detained  and  detains  the 
deed  from  the  plaintiff,  for  and  on 
behalf  of  A.,  by  the  authority,  licence, 
and  request  of  A. 

To  this  plea  the  plaintiff  replied, 
that,  before  the  defendant  was  pos- 
sessed of  the  deed,  one  G.,  and  not  the 
said  B.,  was  possessed  thereof,  and, 
being  so  possessed  thereof,  G.  delivered 
the  deed  to  the  defendant,  at  the 
request  and  by  the  authority  of  the 
plaintiff,  and  the  defendant,  at  the 
request,  and  by  the  authority,  and  on 
behalf  of  the  plaintiff,  then  received 
the  deed  of  and  from  G.,  and  had 
always  held  and  still  holds  the  same 
under  and  by  virtue  of  such  last- 
mentioned  request  and  authority,— 
without  this  that  the  said  A.  delivered 
the  deed  to  the  defendant,  as  alleged  in 
the  plea : — 

Held,  that  the  replication  was 
sufScient  both  in  the  inducement  and 
in  the  traverse ;  for,  that,  without  the 
allegation  thereby  traversed,  the  plea 
would  be  no  answer  to  the  declaration. 
Foster  v.  Crabb,  379. 

DEED  OF  AEEANGEIOINT. 
See  Basjlrvvt,  1, 

DEFECT  OF  FENCES. 
See  Bailwat  Compast,  III. 

DEMISE. 

Where  several  reversions,— 51w  Beer 

V.  Beer,  60. 

DETINUE. 
See  Deed,  II. 

DEVIATION. 
See  Bailway  Company,  I. 


868 


INDEX. 


DEVISE. 

Ctmttruction  of, 
Estate-TaiLI — ^By  his  will,  A.  de- 
vised certain  freehold  and  personal 
property  to  tnistees  (whom  he  also 
named  executors)  for  payment  of  debts 
and  legacies ;  and,  in  the  event  of  the 
property  so  devised  being  insufficient 
for  that  purpose,  he  devised  all  other 
his  messuages,  &e.,  to  the  same  trus- 
tees, in  trust  to  sell  the  same  to  satisfy 
the  debts  and  legacies,  and  to  divide 
the  residue,  if  any,  amongst  all  his 
children, —  "  Provided,  that,  in  case 
my  personal  estate  and  my  lands,  &c., 
herein  first  above  devised,  shaQ  be 
sufficient  to  pay  all  my  debts  as  afore- 
said, then  and  in  such  case  I  give  and 
devise  to  my  son  B.,  my  dwelling- 
house,  lands,  &c.,  in  F.,  for  and  during 
the  term  of  his  natural  life,"  remainder 
to  his  issue,  and,  in  default  of  issue,  to 
the  testator's  heir  or  heirs-at-law : — 
Held,  that  the  will  gave  B.  an  estate- 
tail  in  the  lands  in  F. ;  and  that  the 
devise  was  not  void  for  remoteness,  by 
reason  of  its  being  postponed  till  after 
payment  of  debts.  Itimington  v. 
Cannon,  18. 

DISTRINGAS. 

I.  Affidavit  for. 
The  court  refused  to  grant  a  dis- 
tringas to  compel  the  defendant's  ap- 
pearance, upon  an  affidavit  four  days 
old.    Drinkwater  v.  Mills,  452. 

11.  Proceeding  in  Lieu  of — See  Pkac- 

TICE,  IX. 


ECCLESIASTICAL  COUET. 
See  Pbohibition. 

EJECTMENT. 
I.  Against  a  Corporation, — See  Costs. 


II.  Judgment  against  the  Casual 
Ejector, 

1.  The  court  revised  to  grant  a  mle 
nisi  for  judgment  against  the  casaal 
ejector,  where  two  terms  had  been  al* 
lowed  to  elapse  since  the  service  of  the 
declaration  and  notice, — although  it 
was  sworn  that  the  delay  had  been 
caused  by  negotiations  between  the 
parties  with  a  view  to  the  settlement 
of  the  action;  it  not  appearing  that 
there  would  be  any  difficulty  in  serv- 
ing the  tenant  again.  Doe  d.  PatUon 
V.  Boe,  267. 

2.  Service  of  declaration  and  notice 
in  ejectment  upon  the  attorney  of  the 
tenant, — the  premises  being  abandoned. 
Doe  d,  Laundy  v.  Roe,  451. 

ESTATE-TAIL. 
See  Dbvisb. 

EVIDENCE. 

I.  Examination  of  Party  under  a 

Commission. 
Semhle,  that  the  examination  of  a 
party  to  the  suit,  under  a  commission, 
is  receivable  in  evidence,  under  the  14 
&  15  Vict.  c.  99,  s.  2.  Solomon  v. 
Howard,  463. 

II.  Questions  t-ending  to  Criminate 

Witness. 

1.  A  witness  is  not  bound  to  answer 
a  question,  where  his  answer  may  have 
a  tendency  to  render  him  amenable 
to  a  criminal  charge  :  and  it  is  no 
ground  of  complaint  that  the  judge 
cautions  the  witness,  without  waiting 
for  him  to  claim  his  privilege.  Fisher 
V.  Ronalds,  762. 

2.  And,  semhle,  that  it  is  for  the 
witness,  and  not  for  the  judge,  to  de- 
termine whether  or  not  the  answer  to 
the  question  may  tend  to  criminate 
him.    Ih. 
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ni.  Proof  of  Sertfice  or  Delivery  of 
Documents. 
Held,  that  the  sending  of  a  letter  of 
allotment  and  circular  to  the  party, 
was  sufficiently  proved  by  the  state- 
ment of  the  secretary  of  the  company, 
that  he  had  received  instructions  to 
send  them  to  all  the  allottees,  that  the 
plaintiff  was  one  of  them,  and  that  he 
believed  that  he  had  sent  them  to  him. 
Ward  V.  Lord  Londesborough,  252« 

EXPOSUEE  TO  SALE. 
See  Copyright. 

.    EXTOETION. 
See  Shsbiff. 


FALSE  IMPBISONMENT. 
See  Case,  II. 

FEES. 
To  be  taken  at  the  offices  of  the  su- 
perior courts,  and  at  the  judges'  cham- 
bers, as  settled  by  the  judges,  615. 

FELON  CONVICT. 

Assignment  of  Goods  of 
An  assignment  of  a  felon's  goods, 
bon4  fide  made,  for  a  good  considera- 
tion, afler  the  commission  day  of  the 
assizes,  but  before  the  day  upon  which 
ho  wss  actually  tried  and  convicted, 
will  pass  the  property.  Whitaker  v. 
Wishey,  44. 

FENCES. 
Repair  of — See  Eailway  Com- 
pany, III. 

FEEEY. 
Liahilitff  of  Lessees  or  Owners  for 

Negligence. 
The    lessees   of  a    ferry  provided 


steam-boats  for  the  conveyance  of  pas- 
sengers, goods,  and  cattle  from  A.  to 
B.,  and  also  slips  for  landing  and  em< 
barking,  which  were  (generally)  suffi- 
cient for  the  purpose :— Held,  that 
they  were  liable  for  an  injury  sustained 
by  the  horse  of  a  passenger,  in  conse- 
quence of  the  side-rail  of  the  landing- 
slip  (of  the  dangerous  state  of  which 
they  had  been  forewarned)  giving  way^ 
although  the  horse  was  at  the  time 
under  the  control  and  management  of 
its  owner.  WUloughby,  App.,  JZbr- 
ridge,  Eesp.,  742. 

FINAL  OBDEE. 
See  Insolvent  Dejitoe. 

FIXTUEES. 
See  Landlobd  and  Tekaut,  I. 

FOEMEDON. 
I.  Limitation  in. 

1.  An  estate-tail  having  been  dis- 
continued by  a  feoffment  made  by  the 
tenant-in-tail  more  than  twenty  years 
before  his  death,*-neld,  that  the  issue 
in  tail  might  bring  his  writ  of  formedon 
at  any  time  within  twenty  years  next 
after  such  death, — the  period  of  limita- 
tion prescribed  by  the  statute  8  &  4 
W.  4,  c.  27,  not  running  against  him 
during  the  life  of  the  tenant-in-tail. 
Cannon,  Dem.,  Himington,  Ten.,  1. 

2.  A  count  in  formedon  in  the  de- 
scender stated,  that  A.,  being  seised  of 
lands,  on  the  30th  of  November,  1796, 
devised  the  same  to  B.  and  the  heirs 
of  his  body ;  that  A.  died  seised,  with- 
out revoking  his  will,  leaving  B.  sur- 
viving; and  that  B.  died  within  twenty 
years  next  before  the  conmiencement 
of  the  suit,  leaving  C,  the  demandant, 
his  son  and  heir,  surviving.  The  de- 
fendant pleaded, — that  the  right,  title. 
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and  cause  of  action  in  the  writ  and 
count  mentioned,  did  not  first  de- 
scend or  accrue  within  twenty  years 
next  before  the  suin^  out  the  writ, — 
and  that,  after  B.  was  seised,  and 
twenty  years  and  more  before  the 
commencement  of  the  action,  tic.  on 
the  Slst  of  January,  1798,  B.  discon- 
tinued the  possession  of  the  tenements 
aforesaid,  and  the  receipt  of  the  profits 
thereof,  and  that,  firom  that  time, 
neither  B.  nor  the  demandant  was  in 
possession  of  the  said  tenements,  or 
the  receipt  of  the  profits  thereof.  To 
the  hist  plea  the  demandant  replied, 
that  B.,  whilst  seised  of  the  tenements, 
and  before  the  discontinuance  of  the 
possession  thereof,  or  the  receipt  of 
the  rents  and  profits,  viz.  on  the  Slst 
of  January,  1798,  enfeoffed  one  D. 
(the  father  of  the  defendant)  of  the 
•aid  tenements,  to  hold  in  fee,  and 
that  thereby  the  estate  so  devised  to 
B.  was  discontinaed  until  the  death  of 
B.,  and  until  the  1st  of  June,  1835, 
and  until  the  commencement  of  the 
suit,  and  that  B.  died  within  twenty 
years  before  the  commencement  of  the 
suit,  and  before  the  Slst  of  December, 
1833,  viz.  on  the  29th  of  April,  1831 ; 
and,  farther,  that  on  the  Ist  of  June, 
1835,  the  demandant  was  entitled  to 
maintain  an  action  of  formedon  in  the 
descender  in  respect  of  the  said  tene- 
ments, and  so  remained  until  the  suing 
out  of  the  writ ;  and  that  B.  never  at 
any  time  afWr  the  enfeoffinent  was 
seised  or  possessed  of  or  entitled  to 
the  tenements,  or  to  receive,  and  never 
did  receive,  the  rents  and  profits  there- 
of:— Held, — afiBrming  the  judgment 
of  the  court  of  Common  Pleas  on  a  de- 
murrer to  the  replication  to  the  last 
plea, — that  the  issue  in  tail  of  B.  was 
entitled  to  bring  his  formedon  within 


twenty  years  after  B.^s  death ;  the  dis- 
continuance of  possession  in  the  3rd 
section  of  the  3  &  4  W.  4,  c.  27,  being, 
the  ceasing  to  possess  when  the  party 
so  ceasing  had  a  riff  hi  to  possess,  which 
B.  could  not  have,  after  he  had  eon- 
veyed  his  estate  to  the  feoffee.  JStm- 
ington  v.  Cannon^  18. 

3.  By  his  will,  A.  devised  certain 
freehold    and   personal    property    to 
trustees  (whom  he  also  named  execu- 
tors) for  payment  of  debts  and  lega- 
cies ;  and,  in  the  event  of  the  property 
so  devised  being  insufficient  for  that 
purpose,  he  devised  all  other  his  mes- 
suages, &c.,  to  the  same  trustees,  in 
trust  to  sell  the  same  to  satisfy  the 
debts  and  legacies,  and  to  divide  the 
residue,  if  any,  amongst  all  his  chil- 
dren,—'*  Provided,  that,  in  case  my 
personal   estate  and   my  lands,   &c., 
herein  first  above  devised,   shall    be 
sufficient  to  pay  all  my  debts  as  afore- 
said, then  and  in  such  case  I  give  and 
devise  to  my  son  B.,  my  dwelling-house, 
lands,  &c.,  in  F.,  for  and  during  the 
term  of  his  natural  life,"  remainder  to 
his  issue,  and,  in  default  of  issue,  to 
the  testator's  heir  or  heirs-at-law : — 
Held,  that  the  will  gave  B.  an  estate- 
tail  in  the  lands  in  F. ;  and  that  the 
devise  was  not  void  for  remoteness,  by 
reason  of  its  being  postponed  till  after 
payment  of  debts ;  but  that,  inasmuch 
as  the  estate  was  given  to  B.,  not  abso- 
lutely, but  only  in  the  event  of  the  es- 
tate first  devised  to  the  trustees  prov- 
ing sufficient  for  the  payment  of  debts, 
the  allegation  in  the  count,  which  im- 
ported an  absolute  devise  to  B.,  was 
not  proved.  Ih, 

n.  Costs  in^ 
To  a  count  in  formedon,  the  tenant 
pleaded  three  pleas,  upon  two  of  which 
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issnes  of  fact  were  joined,  and  upon  the 
third  an  iesuc  in  law.  All  the  issuen, 
aa  well  of  law  as  of  fact,  were  found 
for  the  demandant: — Held,  that  he 
was  not  entitled  to  the  costs  of  the 
issues  of  fact,  under  the  4  &  5  Anne,  o. 
16,  8.  5,  that  section  not  applying  to 
real  actions ;  but  that  he  was  entitled 
to  the  costs  of  the  demurrer,  under  the 
3  &  4  W.  4,  c.  42,  8.  34,  the  words  be- 
ing general,  and  comprehending  all  ac- 
tions. Cannon,  Dem.,  Rimington,  Ten., 
514. 

FOREIGN  CONTRACT. 
An  action  will  not  lie  in  the  courts  of 
this  country,  to  enforce  an  oral  agree- 
ment made  in  France,  and  valid  there, 
which,  if  made  here,  could  not,  by 
reason  of  the  statute  of  frauds,  have 
been  sued  upon.  Leroux  v.  Brown, 
801. 

FRAUDS. 
Statute  of, —^ See  Statute  op  Frauds. 

FRAUDULENT  CONVEYANCE. 
See  Bankbupt,  I. 

FREIGHT. 
Payment  cf, — See  Ship  and  Shippino. 

FULL  COSTS, 
See  Costs,  IV. 

FURIOUS  DRIVING. 
See  Case,  II. 


GAMING, 
"Bet  on  a  Horse-Itace, 
1.  A.  and  B.  jointly  made  bets  with 
third  persons  on  a  horse-race,  received 
the  money,  and  gave  A.  a  bill  accepted 
by  C.  (who  was  no  party  to  the  betting) 
for  his  share : — ^Held,  that  A.  was  not 


precluded  by  the  8  &  9  Vioi.  o.  109,  s. 
18,  from  suing  C.  upon  the  bill.  John- 
son  V.  Lanaley,  468. 

2.  Semble,  that  that  statute  does  not 
render  betting  on  a  horse-race  illegal. 
lb. 


HABEAS  CORPUS. 
Service  and  Setum  of, 

1.  The  court  will  receive  the  return 
of  habeas  corpus,  although  the  party 
called  upon  to  make  it  is  not  present. 
In  re  Thomas  Jffal'ewill,  223. 

2.  Service  of  the  writ,  by  leaving  it 
with  "  the  brother  and  agent "  of  the 
party  called  upon,  at  his  place  of  abode, 
— Held,  BufBcient.    lb. 

HARBOUR  COMMISSIONERS. 
See  Case,  I.  2. 

HORSE-RACE. 
See  Gaming. 

HUSBAND  AND  WIFE. 
CoTwejfance  by  Married  Woman, 
An  affidavit  to  found  a  motion  under 
the  3  &  4  W.  4,  c.  74,  s.  91,  must  de- 
scribe the  deponent  as  the  *'  wife  of," 
&c.,  even  though  it  discloses  circum- 
stances shewing  a  well-grounded  belief 
that  the  husband  is  dead.  Ex  parte 
Lydia  Sparrow,  334. 


INCLOSURE  ACT. 
Construction  qf, 
A  local  inclosure  act  (51 G.  3,  c.  czviii) 
appointed  a  commissioner,  with  power 
to  make  allotments  in  the  usual  man- 
ner, and  provided,  that,  in  case  the 
commissioner  should  die,  or  become  in- 
capable of  acting,  &c.,  another  should 
be  appointed  in  his  place,  by  a  majority 
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in  yalne  of  the  oommonen  present  at 
a  meeting  to  be  held  in  the  manner 
therein  mentioned ;  and  a  sabsequent 
section  enacted  that  the  award  should 
be  made  within  six  years  from  the 
passing  of  the  act: — Held,  that  an 
award  made  nineteen  years  after  the 
passing  of  the  act,  and  purporting  to 
be  made  by  a  commissioner  other  than 
the  commissioner  appointed  by  the  act, 
was  good, — ^notwithstanding  the  lapse 
of  time,  and  notwithstanding  there  was 
no  proof  of  the  due  appointment  of  the 
commissioner  by  whom  it  was  made, — 
the  statute  being  directory  only  with 
regard  to  the  time  of  making  the  award. 
Doe  d,  Boberis  v.  Mostyn,  268. 

INDENTUEE. 
See  Deed. 

INFANT. 
Plea  of  Infancy^  in  Action  on  a  Bill  of 
Exchange,  Proof  of 
Assumpsit  by  indorsee  against  ac- 
ceptor on  six  bills  of  exchange,  five  of 
which  became  due  on  or  before  the  5th 
of  February,  and  one  on  the  12th  of 
March,  1851.  Pica,  that  the  defendant 
was  an  infant  at  the  time  of  accepting 
the  bills.    Issue  being  joined  upon  the 
replication  to  this  plea,  it  was  proved, 
that  the  drawer,  the  acceptor,  and  the 
indorsee,  aU  resided  in  London,  and 
that  the  defendant  attained  his  majority 
on  the  11th  of  March,  1851 :— Held, 
that,  upon  this  evidence,  the  jury  were 
warranted  in  finding  that  the  bills  were 
accepted  by  the  defendant  whilst  he 
was  an  infant, — a  bill  of  exchange,  in 
the  absence  of  proof  to  the  contrary, 
being  presimiably  accepted  within  a 
reasonable  time  after  its  date,  and  be- 
fore its  maturity.     Roberts  v.  Betkell, 
778. 


INSOLVENT  DEBTOR. 
Final  Order. 
Tart,'] — A  final  order  nnder  the  sta- 
tutes 5  <fe6  Vict.  c.  116, and 7 &  8  Vict, 
c.  96,  is  no  protection  against  an  execu- 
tion on  a  judgment  in  an  action  of  iori^ 
signed  after,  upon  a  verdict  obtained 
before,  the  making  of  such  final  order. 
Beavan  v.  Walker,  480. 

INTEREST  IN  LAND. 
See  Statute  of  Filluds,  II. 

INTEEPLEADER. 
By  Bttilway  Company, 
An  action  having  been  brought  by 

A.  against  a  railway  company,  to  re- 
cover dividends  due  upon  certain  con- 
solidated stock  of  the  company,  and 

B.  claiming  to  be  the  registered  pro- 
prietor of  the  stock  in  respect  of  which 
the  dividends  were  sought  to  be  reco- 
vered by  A. : — Held,  that  the  company 
were  not  entitled  to  relief  onder  the 
interpleader  act,  1  &  2  Vict.  c.  58,  s.  1. 
Dalton  V.  The  Midland  Bailioay  Com' 
pany,  458. 

lEEEGULARITY. 
See  Pbacticb,  II. 


JOINT-STOCK  BANE. 
Security  given  to  Trustees  of. 
Where  a  warrant  of  attorney  is 
given  to  three  trustees  of  a  joint-stock 
bank,  to  secure  a  debt  due  to  the  co- 
partnership, the  judgment  thereon  is 
properly  entered  up  in  the  name  of  the 
public  officer  for  the  time  being.  Bell 
V.  Fisk,  493. 

JOINT-STOCK  COMPANY. 
Contract  on  behalf  of  within  7  Sf  S 
VicL  c.  110,  *.  4a. 
A  contract  entered  into  **  on  behalf 


INDEX. 


873 


of"  a  joint-stock  company,  within  the 
7  &  8  Vict.  c.  110,  8.  44,  means,  a  con- 
tract by  which  the  company  contracts 
to  do  something:  and  that  section 
does  not  prevent  the  company  from 
enforcing  against  third  parties  a  -  con- 
tract which  is  unilateral  only,  and 
which  (though  they  are  expressed  to  be 
parties  to  it)  has  not  been  executed  by 
the  company.  The  British  Empire 
Mutual  Life-Assurance  Company  t. 
Browne,  723. 

JUDGE'S  NOTES. 
Affidavit  qf  Verification  of, 
A  rule  to  shew  cause  why  a  verdict 
for  the  defendant,  or  a  nonsuit,  should 
not  be  entered,  in  a  cause  which  had 
been  sent  for  trial  before  the  assessor  of 
the  Passage  Court  at  Liverpool,  under 
the  3  &  4  W.  4,  c.  42,  s.  17,  was  drawn 
up  "  on  reading  the  writ  of  trial,  the 
assessor's  notes,  and  the  affidavit  veri- 
fying the  same."  In  this  affidavit, 
the  deponent  described  himself  as 
"Thomas  Henry  Sanger,  clerk  to 
Edward  James,  Esq.,  barrister*at-law, 
and  assessor  of  the  Court  of  Passage 
of  the  borough  of  Liverpool,"  without 
giving  his  place  of  residence : — Held, 
that  the  affidavit  was  insufficient ;  and 
that,  without  an  affidavit  verifying  the 
notes,  there  were  no  materials  upon 
which  the  court  could  entertain  the 
motion.     Winch  v.  Williams,  416. 


JUDGE'S  OEDEE. 
See  Payment. 

JUDGMENT. 

I.  Entering  Judgment  Nunc  pro  Tunc, 

— See  Pbactice  VIII. 

II.  Notice  of — See  County  Court. 

III.    On    Warrant  of  Attorney, — See 


Waebant  of  Attoenby,  el 


IV.  As  in  Case  \fa  Nonsuit, — See 
Practice,  VII. 


LANDLORD  AND  TENANT. 
I.  Tenanfs  Bight  to  remove  Fixtures, 

1.  An  ejectment  was  brought  tor  the 
recovery  of  certain  premises,  on  the 
8th  of  February:  on  the  19th,  the 
defendants  allowed  judgment  to  go  by 
default,  upon  the  lessor  of  the  plaintiff 
entering  into  the  following  agreement : 
— "  In  consideration  of  Messrs.  J.  & 
G.  B.  (the  tenants)  not  appearing  to 
this  action,  I  hereby  undertake  not  to 
issue  a  writ  of  possession  until  after 
the  26th  day  of  March  next :"— Held, 
that  the  defendants  were  by  this 
agreement  precluded  from  removing 
fixtures  put  up  by  them  on  the 
premises,  in  the  interval  between  the 
19th  of  February  and  the  25th  of 
March, — the  fair  construction  of  the 
agreement  being,  that  the  premises 
should  be  given  up  in  the  same  state 
they  were  in  on  the  day  judgment  was 
signed.  Heap  v.  Barton,  274. 

2.  QuiBre,  as  to  the  right  of  a  tenant 
to  remove  fixtures  after  the  expiration 
of  his  term,  where  he  still  continues  in 
actual  possession  of  the  promises, 
whether  by  wrong  or  with  the  land- 
lord's consent.    lb. 

II.  Tenancy  from  Year  to  Tear, — See 

Deed. 

LANDS  CLAUSES  CONSOLIDA- 
TION ACT. 
See  Costs. 

LAWFUL  GAMES. 
See  Gaming. 
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LEASE. 


I.  C^nuiruciupt  of  Spcrificailun. 
,flL,  ipecificatiop  of  an  mveatiau  of 
"  ia  imprOT^  tof  aiug-table  for  railway 
^urKHjei'*''dMcnbed  tlie  allrgi-d  in- 
Vennon,  '"^w  conaint  in  supporting  the 
reTOuanapIifciOr  upper  platform  of  tjie 
to^niilS'wble,  as  also  iU.slajB,  braces, 
'onbe,  uid  Bu^tpcrts,  on  tlic  top  of  n 
fixed  pent,  weTTbraccd,  anil  rcBtiog  ou 
or  pltuite^  in'  th«  grmatdi  fbe  top  of 
wliich  post  ftmtn  h  piiot  tot  tbe  table 
to  turn  on,  while  ntpjiorf -arm*  ra:f i'a<- 
ing  fi-ffi^  »fr9WM-fiiirlc  {tKe.wpigbt  of 
which  IB  nl^q  BOfitaiiied  oa  the  poet) 
nuning  round  the  haitom  part  of  the 
pott,  urith  JrielioO'tvllert,  and  fattened 
to  the  outer  edges  of  {ke  plate,  tlay  fAe 
plati'dt'Jill  side;  akd  keep  it  steady, 
to  receive  the  Buperiucimibent  weight 
of  carriagea  or  wLatebever  is  to  be 
tnmed  upon  it."  And,  after  describing 
tbe  drawidgB,  tlie  epecificatioD  con- 
cluded thuB  : — "  Now,  fthoreas  I  claim 
as  my'Inrention  the  improred  turning- 
table  hereinbefore  described,  and  snch 
mj  infention  being  to  the  best  of  my 
knowledge  and  belief  entirely  new,  and 
never  before  oaed  in  England,  &c.,  I 
do  dedxto  this  to  be  my  apeeification 
of  the  same,  and  that  I  do  verily 
believe  this  my  specification  doth 
comply  in  oU  rsBpeote,  fully  end  with- 
out reserve  or  disguiBe,  with  the 
proviso  in  the  hereinbefore  in  part  re- 
cited lettorB-patent  containedi  where- 
fbre  I  do  hereby  claim  to  maintain 
exclusive  right  and  privilege  to  m;  said 
iaveotion  :"t~ 

Held,  that  the  specification  claimed 
tbe,^ho|e  wKEthioation  as  new;  and, — 
A  jury  havinj;  fop^d  that  the    only 


mj0J !  Ra(iW^..  0^,^:  fltffipwftiH^ 

stantially,  described  in  tbe  speofioMiiw 

pf  B.pat^t  .peeT9i>ni^y.  .^f^qte^f  to 
anotW  ,penoa),-:;ti>9t  tte  d^f;^^4s9^ 
in  na  ao^o;i  %,ftn  allied  iqfiipgej^CT^ 
waa  entitled  to  a.  vefl^.op.  si,i>lff 
tiaUng  ieBoe.ion  .tb>.,fn^iei|LCj:  pt .^ 
apecificatiaa-  ^Salmfsj.^tie.fofi^ 
and  NortA-  Westem^R^^vi^  CoaQ«»^, 
831. 

H.  Evidekceqf' Baffin jemM. 

The  plaintiff  obtuned  lenerB-patent 
for  "  improvementfl  in  the  manufactnre 
of  iron  and  steel,*  'in  his  gpecificatipn, 
he  declared  hia  invention'  to'  oe 
(amongst  other  things),  "  the  use  of 
carbfi^t  'of 'mm^atieVe  {n'aliy^>yceu 
vhoreby  iron'  is'  (^Verted  into'chai 
Bte'elj"  KtA  he  dewrilMd  tliepi^o^Mi 
nAiA  he  daimed,  thiisl^'  I  ad  ft,'»Bjf 
mtrodoctng  mt»  a  Brtrfble  bats  irf  WW9 
brt)lnuintAfi'i%iti^'ts;nii]ftutc«6P^ 
and  malletablfe  umni  "Or  bnlteftble'Sfki 
and  carbonaeeotiB  matter,  along'  "Wfll 
from  one  to  threv  per  cent.  W  OtA 
weight  of  carburet  of  manganesB."  TJi 
then  stated  that  he  did  not  claim  the 
use  of  tbe  mixture  of  cast  and  mallt^ 
able  iron,  or  malleable  iron  and  carM^ 
naceooB  matter,  as  any  part  of  lua 
invention,  but  only  the  nse  of  "  carbu- 
ret of  manganese,  in  any  process  tiit 
converting  iron  into  east-steel." 

The  defendant  prodnced  the  unfe 
result, — a  superior  and  moro  valuaUf 
description  and  quality  of  cast-steel, 
— as  certainly,  and  more  cfacftplj,  bj 
substituting  for  the  carburet  of  man* 
gancse,  oiide  iff  manganese  and  tool- 
tar,  which,  being  put  into  the  cnuibla 
with  the  iron,  according  to  the  evidenea 
of  eberaista,  would  form  "cubnratof 
manganese  "  before  tha  iron  irw  iu  ■ 


lirD^ 
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SUttei  tiflhifeii,  and  ccmteqtdanUy  Man 
d^ooitibikstiM  UieK#iai  could  take 

'  deMinJtoaVbiHbFeiceptiODs,— by 
■W^gitmrili,  t.,  Erie,  J.,  Hatt,  B.,  and 
Ohhuptc^l  7.  (diitientieDtibuB  Aldermm, 
B.',i«nd  Coleridgti,  J.),— that  tJie  jad^fe 
Mb  TiicnDf;  iii  WBbtg  the  jnrj  tiat 
tb^'VaaWb  etidetace  of  UdKtigebietit. 
JBr«i«~  V.  VfiiDi'H,  '5»2. 

LEX  LOCI  CONTRACTUS. 
See  STi;rwTB  op  Fiuudb,  I. 

For  Freight, — See  CHABTEBrABTT. 

LIMITATIOH  OF  ACTION. 
I.  Curreniy  ef  Sfoftite  of  Limiiaiioiu. 
,  A.  piomuBOij  note  waa  fpven  bj  the 
dafendant  to  the  piaintuSW  in  1840, 
payable,  fire  jears  after  date,  for  value 
ipoetred: — U eld,  that  it  waa  evidence 
of  an  ftccoimt  stated,  aKaimt  which  the 
■ta^te.pf  limitationB  did  not  commence 
mnniag  jmtii  the  maturity  of  the  note. 
.^^ger  V,  £ai,  437. 

.A  writ  of  Bammons  iained  under  the 
UflifoimitT'  of  procesa  act,  expired 
Iwfore  the  24th  of  October,  1862,  when 
tl^  common  lav  procedure  act,  16  it 
ifi  Vict.  c.  76,, came  into  operation: — 
Held,  that  an  alias  to  aave  the  statute 
of  limitatioiu,  mngt  bane  puiauant  to 
the  former  act.  Gaj>pT,Sol>iiuon,8SS. 

n.  Promue  to  take  a  Cate  out  of  the 
StatvU. 
The  following  letter  addrcBeed  by 
the  defendant  to  the  plaintiff,  within 
ail  years,  respecfinij  a  debt  otherwiae 
barred  by  the  atatate  of  limitations, 
waa  held  (on  appeal)  not  a  aofBcient 
adcnowledgment  of  the  debt  to  take 
the  caae  out  of  the  Btatnte: — "I  am 


much  aorpriaed  a^  rec^ving  a  letter 
from  H.  (the  plaintiffB'  attorney]  thia 
moniing  for  the  recovery  of  ypnr  debt. 
I  muflt  caudidlj  ti'U  you,  onfe  foi|  all, 
I  never  shall  be  able  to  pay  yon  in 
cash,  but  jou  may  have  any 'of  thp 
goods  me  hnrc  at  the  Panteclinieoii, 
if  payinfT  the  eiipcTiSt'S  incurred  inere- 
on,  without  irliich  tboy  cannot  bo  talcen 
out,  aa  before  agreed  when  SG-'F.  (one 
of  the  plBtntiiTs)  was  in  town."  Cutofcy, 
App.,  J-HrneW,  Kesp.,  881.  ^    ',. 

m.  Im  .Seof  Mtidit,  .',.■■;  <a 
SMFqaiuDON.'....;  ,f.-.i„ 

LOCAL  PAVING  ACTS;     ■  ■ 
See  Fosnsir  LiW.  ' '' 

LUGGAGE.  ,' 

Loft  qf,~See  Bailwat  CoitFiST,  II. 


MEMOKANDA. 

1.  Judg«.  ,  .,. 

EeaignationofLordTnWtSf   , 
Appointment  of  Lord  St.  ^leoDwdsi 

Besignatiott  of  Fatteson.  J.,  84i.     .^ 
Appointment  of  Cromptoa,  J.,  Sl- 
it. Attorney  and  SolieUOT'Chiieral. 

■  Seaiitnation  of  Sir  F.  Thesigar  aitd 

Sir  F.  KeUy,  8*. 
Appointment    of    Sir   A.  Cookbom 

and  Sir  W.  P.  Wood.  84. 

in.  Serjeants. 
Bobert  Matthews  and  Balph  TTiomat 
coifed,  614. 
IV.  Coitt  of  Judgment  by  D^findtjWb, 

METROPOLITAN  PAVOTO  ACT. 

5<w  Pattko  A(#*; ' 
l2 
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MONEY  HAD  AND  BECEIVED. 
Where  Maintainable, 
Hie  plaintifr  receired  a  letter  of  al- 
lotment, allotting  him  100  shares  in  a 
projected  railway,  upon  which  he  paid 
a  deposit  of  21.  2«.  per  share.  With 
the  letter  of  allotment^  the  board  of 
direotors  (one  of  whom  was  the  de- 
fettdant)  oaosed  to  be  sent  to  the 
plamtxff  A  cironlar  eontaining,  amongst 
others,  the  following  provision :— *'  la 
the  event  of  the  act  not  being  obtained, 
ttte  direolorA  undertake  to  return  the 
Whdle'of  the  deposits,  without  dedno- 
lito.  There  was  no  evidence  of  any 
application  by  the  plaintiff  for  shares, 
or  that  his  allotted  sharee  had  been 
exchanged  for  scrip;  and  it  appeared 
tiiat  he  had  never  signed  the  parlia- 
ttrimiMTj  contract  or  subscribers'  agree- 
itaent.  The  project  proving  abortive,— 
field,  that  money  had  and  received 
lay,  to  recover  back  the  deposit  paid. 
Ward  y.  Lord  Londeshorou^k,  262. 
And  see  Yioass  Chorax,  2. 

MUNICIPAL  COEPOEATION. 
AMessor  of  Borough  Court, 

The  02nd  section  of  tho  municipal 
reform  act,  5  <&  6  W.  4,  c.  76,  enacts, 
that,  after  the  election  of  the  treasurer 
in  any  borough,  the  rents  and  profits 
of  all  hereditaments,  and  the  interest, 
dividends,  4&c.,  of  all  moneys,  dues, 
chattels,  and  securities  belonging  to  the 
corporation,  shall  be  paid  to  the  trea- 
surer, and  shall  be  carried  by  him  to  the 
account  of  a  fund  called  "  The  Borough 
Pund,"  and  such  fund  shall  (subject  to 
certain  charges  thereon)  be  applied 
towards  the  payment  of  the  salaries  of 
the  mayor,  recorder,  &c.,  and  of  any 
other  officer  whom  the  council  shall 
appoint: — ^Held,  that  the  judge  and 
assessor  of  the  borough  court  of  record 


for  the  trial  of  csnl  astiaiis,-  appolntod 
by i^e  eouncQ  aia oertaia sahoy, eo«dd 
not  maintain  an  action  of  debt  agaiaai 
the  corporation,  for  arrears  of  such 
salary.  Addison  v.  The  Mayor ^  Sfc.^  ttf 
Preston,  108.  > , 

MtJSIC. 
It^rinffement  <jf  Copyri^  /»,— See 

OOPTBIOHT. 


NEOUGBNOE.' 
See  Case,  I. 

C01T»TT  COUBT. 

NEVEE  INDEBTED. 
See  Plkibiwo,  IV. 

NONSUIT. 
judgment  as  in  Case  cf,-^8ee  Psaow 
ncE,  VlL. 

NOTICE. 
L  Notice  of  Action, — See  Oosnik 

II.  Notice  to  admit, — See  Costs. 

m.  Term's  Notice  (^  Proceeding t''^ 
See  Pbactiob,  V. 

IV.  Notice   qf   Order   of    Counff^ 
Court, — See  Coxtnty-Coubt. 

NUNC  PRO  TUNC. 
See  Practice,  VIII. 


OEDEE. 
Notice  of, — See  County-Coubt. 


PARENT  AND  CHILD. 
Custody  oflitfani  Children. 
The  father  is  by  law  entitled  to  the 
custody  of  his   legitimate    children: 


INDEX. 
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and,  semble,  that  a  court  of  common 
law  ht9  7U>  jnriBdictioo,  tindep  Bnf^dr^ 
ciEiiwtaiiiDea,  to  depme  him  of  that 
i^gbL    In  re  Thomat  JUtkewOl,  223. 


PASSAGE  COUET. 
See  Jupos'a  Notes. 

PASSENGEE'S  LlTGGAGE. 

■ 

See  Railway  Company,  II. 

PATENT. 
See  Lsttebs^Patsnt. 

PAVING-ACTS. 

Construction  of. 

By  a.  local  paTing-aot,  41  G.  3,  c. 
cxxxi,  8.  87^  the  coQunissioners  were 
to  rate  all  '*  houses,  shops,  warehouses, 
coach-houses,  stableay  cellars,  vaults, 
buildingsy  and  tenements :"  and  a.  40 
proTided  that  the  rates  "upon  or  in 
respect  of  any  chapel,  meeting-house, 
hospital,  school,  or  other  public  build- 
•^  or  any  viall,  garden,  yard,  or  void 
fpace  of  groundp  should  be  ascertained 
accordmg  to  the  number  of  square 
yards  of  pavement  paved.  Sec.,  under 
the  act,  belonging  to  sueh  chapel,  &g., 
measuring  the  same  from  suoh  chapel, 
&Cm  to  the  middle  of  the  street,  &c., 
on  which  the  same  should  respectively 
abut,  &o. ;  but  so>  neverUieless,  as  that 
no  rate  or  assessment  should  by  virtue 
of  that  act  be  laid  upon,  or  collected  or 
received  for  or  in  respect  of,  any  wall, 
garden,  yard,  or  void  space  of  ground, 
imless  the  space  should  abut  upon  or 
front  some  street,  &c.,  to  be  paved." 

The  26th  section  of  the  43  G.  3,  c. 
cxxxix,  which  was  substituted  for  the 
37th  section  of  the  former  act,  provided 
that  the  rates  should  be  assessed  "  upon 
all  and  every  peraan  and  persona  who 


should  inhabit,  hold,  occupy,  &c.,  any 
house,  &c^  buildingt  or  iBnemeat^iii 
any  of  the  aaid  streets,  &e.,  according 
to  the  yearly  rent  or  value  of  avch 
houses,"  &c. 

And  by  the  30th  section  of  the  ge» 
neral  metropolitan  paving-«ct>  57  G.  3, 
0.  zzix,  tiie  oommissioners  are  to^asesa 
''any  eathednd*  ooUegiate*  or  pthev 
church  or  ohurehes»  parodiial  or  othev 
chapels,  meeting-houaes,  places  £af 
religiouB  worship.  hospitaLi»  puUio 
sobools,  and .  all  other  public  buHd? 
ings,"  &c.,  at  a  given  rata  for  eveiy 
square  yard  of  the  foot,  carriage«w|[(y» 
and  other  pavements  contained  in  one 
half  of  the  enthro  width  of  the  streetk^*, 
as  shall  lay  before  or  at  the  ndes  or  rear 
of^  or  abut  upo&  or  adjoin  to»  a^oh  oa- 
tliedral,  collegiate,  or  other  churck  ot 
churches,  Ac.,  or  before,  npen,  or  to  tbe 
areas,  or  ground  in  irontof,  or  BUrroundr 
ing.  or  belonging  to  the  same,  Ac.  s  aiild 
also  to  rate  and  assess  "  all  and  evevy 
the  church-yards,  cemeteries,  or  othor 
burying  places,  cUad  i»alU,  and  void 
spaces  qf  ground,  within  such  parochial 
or  other  district,  and  which  ard  not 
charged  to  such  rate  or  aaaessment  in 
respect  of  any  messuage  or  other 
building  whereunto  they  may  be  ap- 
purtenant, at  a  rate  not  esoeeding  If. 
for  every  square  yard  of  the  foot^and 
carriage-way  and  other  pavements  con* 
tained  in  one  half  of  the  entire  width 
of  as  much  of  any  and  every  suoh  street 
or  public  place  as  shall  or  may  lay  be»> 
fore  or  at  the  sides  or  rear  of,  or  abut 
upon,  or  adjoin  to,  such  ahurahyardi^ 
cemeteries,  or  other  burying-plaoei, 
de(td  walls,  and  void  spaces  (fgroundi" 
&c. 

The  London  and  Birmingham  BaO- 
way  Company,  by  one  of  thehr  acta  (6 
&  6  W.  4^  c.  Ivi,  a.  65),  ware  rsquived 


87^ 
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widm^bripki^all  ateacb^side  tibereo& 
at  a  BpoC'^berB' ^tiieiv  nulwuy  inters 
sected  a  public  street  or  road  which 
was  paved  and  repaii^dd  ilnder  the  lo- 
aak(iiotejii^eTlafid  upon  whioh  tjiat 
1jmit")aB  ^ik&'.Tmlifaf  ■  ^as  oonvtmcfced; 
iiaaliitiid'«brid^^eTeeted,  w»»  oaow^ed 
ta'4ii8i)C4>m^aii^iii  feo'bj-the  famuir 
ch^per^wlAlitaafescpmutioD;  of  ^dieuBe' 
aadi  ea46yAeht '.  of:  1M>  htidgeJ*    The 
«;ir£4eeiof rtfae  Mdfe  twas  psred  by  t  the 
Iboldi  ebpuHkBinneEB '  :-^ 
etlH^yitiialMtkertcdiii^aiiiy/wvre  liable 
iafijjpiBskekaed  iander  the/above  aels^? 
§at^  thlkt,  aHhbn^h'  ihto  bridge  wm  not 
III  'hpublibibuiidiniif,^  within  the  mean*. 
iUfP'^f  4thb  6<7  GK  8,  c  ixadx,  s;  20,  the 
iom]^y  (wck*e  ttteable  in  respeot  of 
ih^  M^'waUi,  under  -the  description 
of!**  dead  wall8/^or,-^^r  Jerris,  0.  J., 
•'<^«&»1(helo^^erB  and  ooeapien  of  "Toid 
B^aees  of  grooad"  abntting  on  Uie  road. 
<  Aindy  smhUi  per  'Manle,  J.,  and  Tal- 
fourd,  J4,  that  the  fenct'walU  came 
within  the  descnption  of  *'  public  bnild- 
i]»fB  •'  in  the  57  0. 8,  c.  xxix,  t.  30,  being 
erected  under  the  provisions  of  an  act 
of  parliament,  and  for  the  benefit  of 
the  prnblic.  ■  Amell  r.  The  London  and 
Iforth'  Western     JRailway     Company, 
697. 

PAYMENT. 
Under  Judge* s  Order, 
Two  actions  having  been  brought 
«pon  a  bill  of  exchange, — the  one 
against  the  drawer,  the  other  against 
the  aooeptor, — die  defendant  in  the  first 
action  obtained  a  judge's  order  for  a 
•tay  of  proceedings  on  payment  of 
debt,  interest,  and  costs : — ^Held,  that 
the  payment  under  that  order  could 
not  be  pleaded,  in  bar  of  the  further 
maintainance  of  the  second  action>  as  a 


paymdtit  in  B|itiBfiu3liioti.;and[  rdkachargo^ 
of.  fiie  dttidefi  isf .  aeliieara|;un«fi.th^  '•  w4 
oe^tor,  or  ipelieNL  <«  B»<a  grimikd  Ibr  fe-  > 
ductioa  of  damdges;  \  BamM  v.  jMomn- 

261. -.  .  ,:!•.:•  I,.-;    -.:.■'•.;  ■••/•-• 


I     •  I      • 


And  Me  iPLEilDlzro,  IL  8.  ' 

•  4i '»\;  n^,/-  ■'    .     ill*  !'-•;. 'i    ml 
1.   A^COUNT.^  ^  ^,     ,  .^^    ,  .J, 

.      .11.  Aasuaue^^^.j.,  .  ,. .  .(.,,,;. 

1.  JPlea  amounting  to  j(f(Mflrfdf8^;if^f^ifri 
sit.y-rS^  AecQRj^,iqri>.SAXX^ir4Ci;iftNf. . 

of  want,  of  .cnnydfti|a|tlpi4^  .in  An  t^oi^j 

on  a  biU  of  ^e;whapge^t^^sJv;lwi^. 
shewiijif  tj^e:cir^u]?Q^taD«e/f,;'4iBtjiij^tI|p 
allege  that  there  was  QqrQthj^F,f:^9i9^, 
deration  than  that  njie^tLon^d.  ,,,JS.o^^ 

V.  Wright, 4i4J^<,  ....'.  t  ,   ..,.,. ;j  .„, 

3.  Po^men^  Jrr-Two  actiona  Smriog. 
been  brought  upon. a  l^ill  .of.  ^aqobi^qg^^ 
— the  one  against  the  drawer,  tl^  ^h^r^ 
against  the  acceptpr,-*-the  4ei#ndapt  wi 
the  first  action  obtained  a  jiidge'a.  ord/9fy 
for  a  stay  of  proceedings  on  payment 
of  debt,  interest,  and  costs: — Held* 
that  the  payment  made  imder  that  oiy 
der  could  not  be  pleaded,  in  bar  of  thi^ 
further  maintenance  of  the  aecond  pic« 
tion,  as  a  payment  in  satisfaction  and 
discharge  of  the  causes  of  action  against 
the  acceptor,  or  relied  on  as  a  ground 
for  reduction  of  damages.  MandaU  v. 
Moon,  261. 

4i.  Jiifancif.] — SeelsiTAJSiTL 

6.  Collateral  Agreement  belwe^ 
Plaintiff  and  a  Third  Ferson.^-^Se^ 
Accord  awd  Satisfaction, 

6.  Averment  qf  Beadiness  and  WU^ 
lingnessJ] — See  Contract,         .    . 

III.  Cabb.  ..  : 

Against  Sheriff  for  SxiariioMjy^ 
In  an  action  against  a  sheriff  and  a 
bailifi'  for  extortion  on  the  exeoutioD  «f 


IJBBX, 
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a>fii  ifii;'ai  >t&)Oi  8iiib  «f 'tin:  {)lamtiff»  i  cm-* : 
d«rth^*28(aQnnBoniy.aKl]efl::a9)  SM 
o.  4,  tbeldBolasatdon^-^-aRer  fltatiag  tk« 
d«itvtty. oftho^i^t  toiheisberiff to  be 
executed, — alleged  that  the  defendants, 
as  sheriff  'anil  bailiff,  tespectivelj, 
wrongfully  &c.  r^^ped  and  took  from 
the  plaintiff,  tor  serving  i|nd  executing 
the  writ,  more  and  otiher  consideration 
and  recompeiice  than  by  the  statute  in 
such  case  m&A^,'-^tk'aVis  to  say,  by  the 
statute  ^msSea  in  &e  twenty-ninih  year 
of^the  MfgA  of  Eliiab^th;  intituled, 
Sui.r^  limited  and  appointed^  that  is 
tb  my,  ^6  defendants  then  received 
iflofA  tdolc  from  the  now  plaintiff,  to  wit, 
8(1,'  fM- nerving  and  elecuting  the  said 
ercf^tiott,  idthough  they  did  not  levy 
dir^'  iikm  <f  ifiotuf  whatever  by  irirtne 
or  force  of  the  said  execiition,  afid  ^re 
AitiOt^  t6lM^  ebne^ct^fatidn  6t  rscom- 
p^htt^  witetelrer  for  sfervlA^  ir  ^btiteuting 
^M»  said'^xeeutioiLi  whei^by  thb  plain- 
tfff^i*r«d''^^[griered,  &&,  "  odntraiy  to 
fli^'fbfm-tyf  tftie  -MUtite'  in'  such  case 
liiade  imd  protSded,'*  Sic. :— Held,  that 
the  mclanrtion  sufficiently  disclosed  a 
caused  6f  iidtic^  up6ii  the  statute ;  and 
tbat'th^mi^^rMtalOf  it  Was  immate- 
n«],  ftiid  iniglkt  be  rejected.  Holmes  r, 
)B^r]M,24Q. 


v». . 
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TV*.  DtfBT. 
'  Ktmqkltm  Indebitaius,'y^4yn  a  settle- 
ment of  accounts  between  the  plaintiff 
and  defendant,  file  plaintiff  was  found 
tb^hiiVe  heim  over  paid  by  1/.  11*.  6rf., 
wSich  sum  (as  the  juiy  found)  it  was 
agreed  should  go  to  the  defendant's 
ci^dit  in  their  frtttire  dealings.  This 
claim,  however,  was  barred  by  the  sta- 
tute of  limitations.  Thfe  plaintiff  after- 
warcb  did  work  for  the  defendant  to 
the  Amount  ef  6^-^^  €d.,  and  brouglit 
Ml  aolion  to  Mooter  lihatfluni.  'Th0 


defeaidant'ffiddiiA  'hM»4ofa«  :<4«{Q«ld^^ 
thftt't]le'kad'«g«od'  MHim^  to'itlKr>'bfl(ii 
lahee  «f  IL '6^  M  utidep' seier'tkiw 
debiad.    Sndtk  ▼;  Wita9ry\4td7v  .    -'  Ib 

special  Trm/enej}rmlji^  dktmm^  ifoil  m 
deed  in,  which  phdntiff:  wasiinteDeslBEli 
80  cestui  que  tFftsiirr-ih6t  defehdlBili 
pleaded,  that  A.  andBj^itiMiKtvostidea^ 
took  said  had  ft  property  aiiikl//ar'iBiffkrb 
and  title  to  the  deed,  and  i»f^*jkmn 
session  thaceof  i  thi^,  aftef^th^makiiiiit 
of  the  deed,  and  befom-ftheMplaiiitiffl 
had  obtained  ttm  had  possession.  1  d£  Hhe 
same,  Sco^  A^  obtained  wul  ibftd'fioi»i 
aessiomof  it;  tiiat^'.whilil  .iAJiwmI 
possened '  of  the  deed^)  ^i  delivered  ik 
to'the^defendant,'  to  be  b^^  himtkepti 
and  tobek-rd4deliTi0redi)j'faim toul^iiaii 
request  $  and,  that  t  the  .^ftmdrimt  d^ 
tained  and  details  tkd  eked  frabibe 
plaintiff,'  tor  fuidoOnttbehalf/of.iAi^iby 
theautbontyiUoenoe^  alBidflrei|d)rat«frA« 

To.  this  pke*  the  vUi^tiff  replied, 
that,  befbre  thedefeoidBnt  itwa  .pbss6ssed 
of  the  deed#  one  G.y  and  netilhe.^add 
Bu,  was  possessed  thereat  tdidiheiw^ 
so posseeaed thereof,  Q.  dsUiretedtiM 
deed  to  the  ^defendant*  at  the 'tcques* 
and  by  the  authority  of  the  plaintiffi 
and  the  defendant,  at  the  reqUHt^  anfl 
by  the  authority  and  on  behalf  of  the 
plaintiff,  then  received  the  deed  of  and 
from  G.,  and  had  always  held  and  still 
holds  the  same  under  and  by  virtue  of 
such  last-mentioDed  request  and  antki»- 
ntyr^-wUhoul  this  £^a^'>the>  said  j|u 
delivered  the  deed  to  the  deiei^danty.Aa 
alleged  in  the  plea :— rHeld^  that-  the 
replicatioQ  was  suffioi8nt,'*both  in  the 
inducement  and  in  the  tvaverae  ribt^ 
that,  without  Iko:  allegatioa  iiiereby 
traversed,  the  pkai  would  be  no  aaewer 
to  the  dedadationr  F^stari*  OmM^fk 
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I„  ,  .  .YJr  SfOMrmotu,    .•.:■■,..-. 

,A  Q^mt  in.  fbnntdou  in  tha  4aaoai-' 
der  itated,  that  A,  beini;  •eiMd..of 
lands,  on  the  30th  of  November,  1796, 
deviHcd  {lie  Rune  to  B.  &nd  the  heirs  of 
bis  body;  that  A.  SikA.  seiaed,  without 
rtToling his  wffl,  leanngB.  BurriTing,; 
an4  that  B-  died  within  twenty  years 
next  b^ore  uie  conunencement  of  the 
aiiii,'  leBTing'C.,  the  demandant,  hts 
■cm  Hniil  %^,  snrriying. 

By  his  wiQ.  A-  deriscd  certiun  &ee- 
bbld'^a  peraonal  proper^  to~tniat«ei 
(wfaom  U^'  aUo  named  ezecntore)  for 
{Ardent  of  debts  and  legacies ;  and,  in 
tie"  Wfcii  'of  ibe  property  bo  devised 
being  insufficient  Xqi  tliat  purpose,  he 
devised  oil  other'his  messuages,  &£.,  to 
the  same  traBt«e8,  in  trust  to  sell  the 
same  to  8Bti^,^e  debt*  and  legacies, 
and  to, ,  di^d^  tbe  zesLdne, ,  if  any, 
a^np^Bt  aU  bis  children,—"  Itovided, 
t^t,  in  ease  my  personal  estdte  and  my 
land*,  &c.,  herein  first  above  devised, 
shall  be  sufficient  to  pay  all  my  debts 
as  aforesaid,  then  and  in  such  case  I 
give  and  devise  to  my  son  B.,  my 
divei ling- house,  lands,  £c.  in  F.,  for 
andduringthe  term  of  his  natnral  life," 
remainder  to  his  issue,  and.  in  default 
of  isBue,  to  the  testator's  beir  or  heirs 
at  law :— Held,  that  the  will  gave  B. 
an  estate  tail  in  the  lands  in  F. ;  and 
that  the  devise  was  not  void  for  re- 
moteness, by  reason  of  its  being  post- 
poned till  after  payment  of  debts ;  bat 
that  inasmuch  as  tbe  estate  was  given 
to  B.,  not  absolutely,  but  only  in  tbe 
event  of  tbe  estate  first  devised  to  the 
trustees  proving  sufficient  for  the  pay- 
ment of  debts,  the  allegation  in  the 
count,  which  imported  an  absolute  de- 
vise to  B.,  was  not  proved.  Rimingtoa 
V.  Cannon,  18. 


.  £OLiaB  ACS,       , 
-      ■   y-eet  Cu^H-  ■ 

POSTPONEMENT.       ! 
OfTrial,~aee  Pbiowo^  "TO.    -' 

PEACTlCfi.  ,  ■" 
I.  Frociu.  J 
IH*iringaM^—'T)xe  court  refiue^  to 
grant  a  distringas  to ,  oombet  tlie  de- 
fendant's appearance,  upon,  an  affidav^ 
four  days  old.  Drinheaier  v.  MiUt, 
452.       -  li  ' 

ZL  ZiaaaHnff  jiffidmcu. . . . ,  ' 

Tbe  defendant  was  deeerilMd.i*  Um 
writ  as  "H.  W.  Bauarman,"  end. 
entored  an,  app«anne&  u.  i^Mileory  > 
W iiliaia  Sanetroan  ■'!  opi]»«,<»Uf twal . 
motion,  hiii^dnittru  intituled 'I.Sti< 
lary  John  Baiunmui  (bia  true  ttana)^'. 
sued  as  .Heniy  William  Banarm^a  f'j— 
Held,  irregular,    Saldma  v.  S^ntf- 

in,  Netie«<f  AMo».   ■ 
Sm  Costi,  XL  a. 

IV.  Notice  io  Inspect  and  Admit. 

See  Costs,  II.  3. 
T.   llenn'^  NotuM  cf  Froeteiimff. 

1.  Upmt  a  motion  to  set  aside  a  at^ 
in  a  cause,  on  the  ground  that  a  tena'a 
notice  of  proee«ding  was  neceeary,— - 
the  affidavit  must  distinotly  allege  tkali 
a  term's  notice  baa  not  been  given  :  ib 
is  not  enough  to  atate  "  that  no  step  oe 
proeeeding  in  the  oause"baa  bem  taken. 
Minchinrr  v.  jlforftn,  46S. 

2.  Quare,  wheUier  a  term's  aotiaa  ia 
neoesaary,  where  tbe  plaintiff's  pro- 
ceedings have  been  suspended  by  an 
order  for  seeuri^  for  costs  t    lb, 

3.  Sembie,  that  no  notioe  would  be 
neoessaiy  in  sucb  a  case, 
were  given.    lb. 
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Absence  ofDiffh9Skmt,']^^i^T)ie  defend- 
ant, a  master-mariner,  liavin^  gone 
abroad,  in  Ihd  cocoM  <fi  hw  bosiness, 
lifter  the  commen^Stoiest  of  the-  action, 
and  after  time  obtained  to  plead,  but 
before  issue  joinedr^tjie  oourt  refused 
to  postpone  the  trial  until  Ms  return 
to  Engla^d^  on  the  f^ound  that  his 
evidenoe  was  material  and  necessarr  to 
nuiKe  out  his  defence.  Solomon  y. 
Howard,  463. 

Vll.  Judgment  as  in  Case  of  a  NonmiU, 
Upon  a  motk>n  for  judgment  as  in 
cMe  of  a  nonraii,  it  is  enough  if  the 
affidavit  shews  a  default,  without  going 
on  to  negative  that  the  plamtifThas 
simoe  proceeded  to  trial:  that  fact 
should  come  from  tk«  other  side. 
Blaekman  r.  AspUn,  468. 

Vlil.  Judgment  Nunc  pro  TSino, 

1.  It  is  onlj  where  delay  in  signing 
judgment  has  arisen  from  the  act  of  the 
court,  that  judgment  can  be  entered 
nunc  pro  tunc,  two  terms  having 
elapsed  since  the  verdict.  Freeman  v. 
Trandh,  406. 

2.  A  cause  in  which  a  verdict  was 
entered  for  the  plaintiff,  was  referred  at 
the  Spring  Asaizes,  1851 :  tlie  arbi- 
tiafcor  made  kia  award,  directing  a 
verdiot  ta  be  entered  for  the  plaintiff, 
ini  {trinity  Term  following  t  the  plaintiff 
died  on  the  22nd  of  November :  on  the 
8rd  of  Deoember,  her  will  was  taken  to 
the  ]^roper  office,  to  be  proved,  in  order 
to  enable  her  exeeutrix  to  sign  judg- 
ment; but,  in  oonseqoenoe  of  a  caveat 
having  been  entered  bj  the  defendant, 
probate  was  not  obtained  until  the  6th 
of  May,  1862.  In  Trinity  Term,  1862, 
the  executrix  moved  for  leave  to  enter 
up  judgment  as  of  Michaelmas  Term, 
1861: — Held,  t^t,  inasmuch  as  the 


delay  was  not'^ltftHi'dtalbW  io  any  act 
of  the  court;  th^  court  had' no  ktiflfaor% 
to  gpttttt  the  a^^pKcation.    '  J&, 

IX.  Under  the  Common  Zaw.Proce*^ 
dure  Act,  16  (j'  16  Vwt,  c.  7?.   .    * .' 
Sections  10, 12.] — Gappy.  Ifohinfo^^ 

Section  17 .1 — ^An  order  thi^t  ,  the 
plaintiff  be  at  Uberiy  to  proceed  upon, 
a  quasi  service  of  the  writof  su^i^nons, 
under  the  16  &,  16  Yict,  cu  7^6,  s..^^, 
which  is  given  in  lieu  of  the  old  nrb- 
ceeding  by  distringas  to  compel^  ap- ^ 
pearance,  —  is  absolute  in-,  tne  first 
mstance.    Barnnger  v.  J^Jandfey,  720. , 


POINTING. 

• .  < 

See  CoPTBiOHT. 

■  ■.  ■         -  .-I  ■ '  (•  ' 
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teoHiBrrtoN; 

To  the  JBcclesiastical  dkriJ '       ' 

1.  Prohibition  to  the  spirhtial  eioiart' 
lies  only  where  that  ootnrt  is  proceieding 
in  a  matter  which  is  clearly  out'  of  its 
jurisdiction,  or  in  a  manner  that  is  ma- 
nifestly contrary  to  the  general  princi- 
ples of  justice.    JEx  parte  Story,  767. 

2.  A.  was  cited  to  appear,  and  did 
appear,  in  the  Consistorial  Court,  in  a 
suit  promoted  against  him  by  his  wife, 
for  restitution  of  conjugal  rights.  In 
the  course  of  that  suit,  two  orders  were 
made,  decreeing  restitution,  and  ali- 
mony pendente  lite, — for  disobedience, 
of  which  A.  was  about  to  be  pro- 
nounced in  contempt : — ^Held,  that, 
inasmuch  as  A.  had  once  appeared,  this 
court  could  not  pronounce  the  giving 
of  judgment  against  him  in  his  absence, 
and  without  previous  notice  thereof  to 
him,  a  proceeding  without  jurisdiction, 
or  contrary  to  justice.    lb. 

PROCEEDING. 
Term*s  Notice  of, — See  Pbacticb,  V. 
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So^eoUIt^^  o/.—Sa;  Py*y,i»a  Acts. 

EAIBjW^y  I  pOMPAJtT. 
I.  Po^er.fif.J^ialion. 
2V«BeI.]— By  the  13th  Bection  of  the 
railw&y  clauaet-eOBOtdidatioii  act,  8  & 
9  Tict.  c.  20,  it  is  enacted,  that,  when 
a  tntmel  is  mIffltaifcM  tK^lan  or  lec- 
tJOD  as  iokoded  ta:.be  Aad«  at  any 
place,  the  same  shall  be  made  accord- 
ingly, unless  the  offners,  lessees,  or 
oecapiere  of-t^  land  on  which  anch 
tunnel  is  intended  to  be  made,  shall 
consent  that  Ihe'samb  shall  not  be 
made. '  By  s.  1^  it  is  enacted  that  no 
tunnel  shall  be  altered  or  deviated, 
except  tltat  it  tnay  be  lawful  for  the 
oompanj  to  make  a  tnnnel  not  marked 
on  the  laid  plan  or  section,  instead  of 
S' cutting,  Dt  a  viaduct  instead,  of  a 
solid  entbulcmenl,  if  authorised  by  a 
cdrtifioat^  from  t^  board  of  trade. 
Aiid,  by  a>  15,  it  ia  enacted  that  it  shall 
Im  laiWful  for  the  company  to  deviate, 
witbi&  certaia  limits :— Held,  that  the 
compaaj  are  bound  to  make  a  tnnnel 
at.  the  spot  marked,  and  cannot  deviate 
tJurslrom,  irithoat  consent,  or  nnlesi 
authoriaad  so  to  do  by  ilkeir  special  act. 


:  Btibi'tlkatifi'9wUn<  t^'tevo-dciMAi 
their  ]meit,tim'gpat  ■nU^e' si  tuailal  <tr 

'  marked,  thej  are  not  bound  to  makd  •' 
tunnel  in  th^  deviated  line.,  f^l^  X-^ 
The  N'eiDport,  A,iergavennj/,  and  Ser«- 

Jord  Sailtaa^  Compa,ny,  7S2. 

-,.  ■  >      ^        ',        7 

II.  HabUits  fi^  Li^  if  Fatengar'w 
.li    i.'...   .I-     iMg^agCi.   '   Li  .     ■!    •' 
A  t«itn:foampati.y'x  respmmUa  f<tf 

Hie  1ms  <d  a  paaatn^B  Inggag* 
(triliiiiu  th«  weight  ^llowedj^  i.whitli 
has  btai  deUrered'  to  one  of  ita  sel^ 

.  ntatt^  tfaob^  BOthoAtA  sod  paid  for  ti 
notwitJutasdinK  a  byvlaw'wUoh  ^pi»' 
videa  that  '.'  every  firati-idaaa^as8ea|[V 
will  be  allowed .  112  lbs.,  and  ereof 

.  ■ectmi^elaas  potsim^et  U  lfa*i.'  of  :lag(> 

I  gage;  free  lof  Akm^^  bht  the  aomfkO^ 

■  will  not  be  responsible  for  tlie'te».«f^ 
the  Mme,  uulcsa  boolied  aiiJ   poii  for 

,  aecordinjfly," — in  the  absence  of  cyi- 

j  doaoe  thnt  the  company  hsB  provided 
ina  fbr  the  Tioofcing    of   luggage* 

I  The  Great  Weiiim  RaUioay  Compaa^, 
App.,  Goodman,  Hesp.,  .^13. 

TTT.    Duty    of,  to   tnake  end  repl^ 
Fence..  '  ' ," 

1.  The  duty  linpoaed  ripoa  raSwsy* 
companies  by  the  nul#ayit  daiia^' 
consolidation  act,  1845,  8  &  9  Viet.  'eJ 
30,  B.  68,  as  to  the  making  and  Ire^^ 
iiig  of  ffittces  between  thetr  rkiimy^ 
and  the  adjoining  lands,  a  not  nm^' 
eitenrivfi  than  that  uilj;>osed  upoii' 
ordinary  tenants  by  the  coAUbon  Isit.' 
Skkeft*  T.  2iSe  ^ail  and  VeH  XwdU 
Doei*  and  Birmingham  JkncHoii 
Sailaay  Company,  160. 

2.  Therefore,  where  the  jriaontiCk 
sheep  escaped  from  hi*  clo«n,  tfarmi^ 
hia  own  defect  of  fenc«i,  uedt  gettia^ 
into  the  intervening  oloae  of  «'4hii4 
party,    eacnped    theiue    «tt    to-ttel 


•MmiaAta'.  nilvi^  aad.'were  fcm9d!:i 
-wiH«lduith>t>llt«;«ompRBy.irani  wit- 

l»blfc">U.! .     .-..n  ■ 

ly .  'Mi^lionale  Ckaraetfor  darriagt 

V.  Interpleader  by,  in  Action  for 
A.v;  "x'^  <JMoi.flm.ir-.  .,■■.■  ■,  M 
An  action  haviaf;  been  brought  b; 
A)j\  a^imaii-a:  ralvagri  <ocnipai^,.'t<i 
npomidWidcmda  <^o  lipon  wHaiii 
otartiUdated  vtAdc  of  tke  con^Any,  Roil 
Bi'ialBUD^  tO'  be  ths  m^itfteml  {)«)•! 
pieldr:  of  tiw  ttaiikt  iK  TaBpbM  if  vhuh 
tJu'^iiliddMlB'tfen  ieughtiito'btiMOo* 
nnd  I9  A>,-ttfH«ldi  Uiat  tbe  ooIBpaAj'' 
ivarencltiantitib} 'Jo  rCbofundap  th»- 
iq^atpkBdett  Mt,  1  &'a^Vict.'<b'M^s;l. 

^any^ASiSi:  ■.■>   ■' ■  ■   ■.■i-..    .  ■    ■.   1   .  . . 

'^  TI,  LlohiUtff  of  Liredlfft., '.,..  '... 
,  ^e  plaiotiiT  rcceiTcd  a; .j^ttejr^flf 
tt^ptmcnl,  allatticg  him  100  ji)|aret,^t 
'  ADTo]ecttid railwaj,uponwliii;iiliejiaid 
n  deposit  of  21  is.  piT  aharo.  With 
the  letter  of  allottiient,  the  board  of 
dj^MtQi^  (fine '  of  wbpm  waa  tire  d«- 
Cendant)  caiued  to  be  aeot  to  the 
plaint  iff  Q- circular  coDtauuoc, Amount 
d^i^re.  the  following  provision,; — in 
^e  evtiut  of  the  act  not  heing  obtained, 
t^e^.i^irpctora  uiidtrlake  to  return  tha 
^i^ip^  of  the  dcpOEits,  irithoub  deduc-, 
^9fi.''  There  waa  no  cvidoucetrf  anj 
^pjierition  hy  the  pUiatiiT  f.w  ahat«a. 
Of,, that  his  allotted  shares  liad  beep 
^haneudjfor  scrip  i  and  it  ^^eared 
tjift^t  he  hnd  nerer  signed  the  psrlis> 
mentory  oontnet  01  .  aabwriben' 
agvemwmt  .  Tjw.  ■  projett.-  pHoTbg 
qbortiim— rfield,  ^~  firat,  that  monef 
h)d  w^  MMirad  laf ,  to 'Teeover  betel 
4be,!depont  paid:  8cecBdl]r,  tint  the 
laHeT.«f  aUatiMBt.  and  «rcalar  mn 


admismble  in  •rfdbDOtflltithoiit  being 
stamped,  inianiuii  iM  i  tbl?  did  not 
oonstitnte  the  whole  agreement  be- 
tween the  dii9ctw«>pd.t)W|  allotteeai 
Thirdly,  that.tliQ  jfBwl*W  <^  ^^  letter 
of  allotment  and  circular  to  the  plainti^ 
waa  BU%ii^tlfj  prqypd.  bjjifhpjatate- 
menlj.of  the  se<jre^7_of  th^^jMnjwff. 
that  he'  had  received  'iiumictioDi  to 
send  them  to  all  the  allottees,  that  the 
plaintiff  wa/dn^  'o^  ttlitt,  'slid  that  he 
believed  he  had  'stht  'thMa  to  him. 
Ward  Y.  Lord  Londttborough,  263. 

BEADIf*EP3^Ag.,^^^^J4p(G- 

■     ■'   -See^of^i  


'  iShtt  Vi(UBB'CBHifiaAk<     N 


■SALE.' 
iSmCoPTXioKr:  ' 


SHASSS;     .:   ' 
Bee  Baii:wi.t  CokYAXTi'TI. '' 


Cote  agM»tt,JbrSsta^tie*f'':''<'' 
In  BB  action  against  «  ishsriffitod- 
boHifffor  asctortion  an  the  acamntonof 
a  &.  fn  nttWffnitof  th»Tlwwtiffi'TindW* 
the  ae  (oommimly  oaUed  39)  SUs^w  4y 
tha  tkcdaeadoD,  —r  aftar  tUtJa^f-^it 
dativeij  of  the  writ  tothetheriff'tb  he! 
execatad.-'-idfigedlibaithc  detadsiltac 
aa  shetiff  smd  bailiff,  > '  itmpaetmify, 
wrop^iHy  &e.  received  and  took  flrUi 
tiie  plaintiff,  ibr  serviBg'aDd  SKestitiB||;t 
the  writ,  more  and  other  miiiiiJiiiilhill 
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and  reooppp^  ii^  hy,  th^  stahite  in 
such  c^k  viaAe,--t^  is  to  stty\  bj  the 
statute  paBsed  in  the  twenty-ninth  year 
of  the  reign  of  Elizabeth,  intituled  &c., 
^18  liiguted  and  appointed,  that  is  to  say, 
(he  c^^endants  then  received  and  took 
fronf  tjie  now  plaintiff,  to  wit  8?.,  for 
serving^  ai^  executing  the  siad  execu: 
tion,  almovigh  tney  did  not  levy  any  sum 
of  money  I0ikite«cr  by  virtue  or  force  of 
the  sKid'exeimtktt*,  and  were  entitled  to 
no^eicmaaddratioiL  or  reeompenee  what;- 
(dverfdor  setvingf  or  executing  the  iaid 
exeMktioil ;  whereby  the  plaintiff  was 
ag^evedf  i&ei,  "ooiitrary  to  the  fbrm 
ci  the'  ttatote  in*  snoh  caae  made  and 
provided/'  kfx,'.  -^  Hehl,  that  the 
dodantioii  ^sufficiently  disclosed  a 
:euiie  of  <aolkia  tipon  the  statute ;  and 
that'tiieknis-i^cital  of  it  was  immate* 
ried,  andmigh*  be  rejected.  Sohnes  v. 
Spa¥kes,  34^. 
■  "p  '  ' 

8KIF  amy'  shipping-. 

I.     Oione'r*s   lAen  fhr   Freighir^See 
Chabterpabty. 

XL  TaymctU  of  Breigkt  hy  Brohws. 
A  ship-broker  having  received  freight 
under  a  eharterparty  on  account  of  the 
owners,  went  over  the  accounts  of  his 
disbursements  on  behalf  of  the  ship, 
with  the  captain  (who  was  also  the 
mana^g  owner),  and  offered  him  a 
cheque  for  the  balance.  The  captain 
declined  to  take  it,  but  told  the  broker 
he  wanted  to  get  250/.  remitted  to  a 
person  residing  in  New  Brunswick; 
whereupon  the  broker  went  with  him 
and  opened  a  credit  for  that  sum  with 
the  British  North  American  Bank  at 
New  Brunswick,  whence  a  bill  was 
drawn  upon  the  broker  at  sixty  days' 
sight,  which  was  afterwards  duly  ho- 
noured : — Held,  that  this  was  a  good 


payment,  as  between  the  broker  and 
the  captain^s  co^-owners.  Akdermk  v» 
HiUies,  49&.  ' 


I'" 
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8PS0IAL  CASE. 
See  Costs,  II. 

I 

SPECIAL'  TS^VEESE. 
'  See  PLXADUrai  V.  " 

SPECIAL  VEBDICT. 
Form  qf. 
A  special  verdict  must  find  the  fact% 
and  not  consist  of  a  mere  statement  of 
evidence.    Fryer  v.  Boe^  437. 

SPECIFICATION. 

Bee  LsTTBHS-PATBllTy  L       " 

-.   .    ■  .11 

STAMP. 
X.  0%  jiyreement* 

On  the  17th  «£  March,  1888«  m 
agreement  was  exeeuted  in  counterpant^ 
each  part  being  duly  stamped  with  a 
S6s.  stan^>,  bolnreen  the  plaintiffs  and 
the  defendants.  Two  or  throe  weeks 
afterwards,  a  memorandum  wa^  in- 
dorsad  upon  each  part  of  the  agree- 
ment, for  the  purpose  of  more  accu- 
rately defining  the  intention  of  thp 
parties, — the  memorandum  indorsed  pn 
the  part  of  the  agreement  which  was  in 
the  defendants*  possession  being  signed 
by  the  plaintiffs'  attorney,  and  b^ng 
stamped  with  a  35«.  stamp,— that  in- 
dorsed on  the  part  of  the  agreement  in 
the  plaintiffs'  possession  being  signed 
by  the  defendants'  attorney,  and 
stamped  with  a  20^.  stamp. 

At  the  trial,  the  plaintiffs  called  for 
and  read  the  agreement  which  was  in 
the  hands  of  the  defendants,  witli  the 
memorandum  indorsed  thereon.  They 
then  produced  their  part  of  the  agree- 
ment, and  (after  proving  the  authority 


INDEX. 
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of  Hibfi,  Attorney  .vho  ha4  oxecated  it) 
read  the  mefnorandum  indofaed  on  it ; 
and  then  they  proposed  to  read  the 
agreemenU  Which  the  memorandum  re- 
ferred to  as  "the  witMn-mentioned 
agreement."  It  was  thereupon  ob- 
jected, on  ihib  part  of  the  defbndants, 
that,  inasmuch  «b  the  agreement  was 
thus  incorporated  in  the  memorandum, 
and  both  togethor  contained  more  than 
fifteen  folios,  a  36#.  stamp  upon  the 
memon^MdMm  was  neoeaBaiy,*-T>iB  the 
absence  of  proof  of  the  agoeement  it 
referred  to^  by  calling  the  atteating 
witnesses :  and  the  judge  ruled  that  it 
was  inadnfibrible  :-^ 

Held,tupon  exoeptionito  that  ruling, 
that  the  last-mentioned  memorandum 
was  sufficiently  'ftimped,  and  the 
agreement  it  referred  to  a^issible  in 
«Tiden0^  without  calling  the  attesting 
witnesaea^  The  H^ishmongen^  Campmny 
V,  JJimsdale,  657. 

,  H.  Letter  o/AUotment. 
The  plaintiff  received  a  letter  of 
allotment,  allotting  him  100  shares  in  a 
projected  railway,  upon  which  he  paid 
a  deposit  of  21,  2s.  per  share.  With 
the  letter  of  allotment,  the  board  of 
directors  (one  of  whom  was  the  defend- 
ant) caused  to  be  sent  to  the  plaintiff  a 
circular  containing,  amongst  other 
things  the  following  provision : — *'  In 
the  event  of  the  act  not  being  obtained, 
tlie  directors  undertake  to  return  the 
whole  of  the  deposits,  without  deduc- 
tion :" — Held,  that  the  letter  of  allot- 
ment and  circular  were  admissible  in 
evidence  without  being  stamped,  inas- 
much as  they  did  not  constitute  the 
whole  agreement  between  the  directors 
and  allottees.  Ward  v.  I/mdesherough, 
252. 

STATUTE. 
MU-recital  of, — See  Shsbipf. 
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STATUTE  Olf  FEAXTDS.  .'  ' 
L  Contract  v^tode  Abroad. 
An  action  will  not  lie  in  the  courts 
of  this  country,  to  enfor9e  an .  oral 
agreement  made  in  France,  and  val\d 
there,  which,  if  xuado  here,  coul^  nol| 
by  reason  of  the  statute  of  6tiuds,  have 
been  sued  upon.  LerotupYp  irown,^l, 

H.  Jmterfiat  im  Ltmd. 
In  eonsideration  that  A,,  ^qw$$ 
tenant  of  a  messuage  andipreadsea 
under  a  pairol  agreemeaatfor  «)Be?ea 
years'  lease,  would  give  up  the  iMmor 
diate  possession  thereof  to'Bi«  in  OBtdor 
that  B.  might  «iiter  therdettias  tetiant^ 
and  also  as  a  compensation  for  -oertai|i 
improvements  made  Vy;  A.  on  Jtha  ^pve- 
ndaes,  and  foT'the  irahi# 'Of'CeitMii 
articles  left  thereon  by  A.r-'B«  kgtetfd 
to  pay  A.  IQOL  A.>  accordingly  reUn- 
quished  and  gave  up  possistflion  of  the 
premises  to  B.,  who  was  thereupon 
accepted  as  tenant  from  yeaf;  to  year, 
at  a  different  rent  from  that  formerly 
paid  by  A. ;  and  B.  afterwards,  in  part 
performance  of  the  agreement  on  his 
part,  paid  A.  51/.  In  an  aotion  brought 
by  A.,  in  the  county-cofirt,  to  recover 
the  balance  of  the  100/.,'^the  j«dge 
ruled  that  the  oontraot  in  respeet  of 
which  the  plaintiff  sued  was  not  a 
contract  for  the  sale  of  an  interest  in 
or  concerning  lands,  within  the  4th 
section  of  the  29  Oar.  2,  e.  3  :^Th^ 
court,  on  appeal,  reversed  his  decision. 
JSJelfy,  App.,  Wehtter,  B«sp.  283. 

STATUTE  OP  LIMITATIONS. 

S^FOBMBDON. 

LiMiTiiTiow  OF  Acnoir. 


TABLE  OF  FEES 
To  be  taken  at  the  offices  of  the 


mperior  oonrta,    and  at  the  jndKea' 
ctumben,  u  fettled  by  the  jndgea,  G1.5. 


TEHANCY  FEOM  YEAS.  IK) 
YEAB. 


/    ''I    1  I  W^O^C*^NSn)ERATION. 


TEEH'S  NOTICE. 
8m  Pbaoticb,  V. 

See  Ihsoltbsi  Dxbtox. 

TEAVERSE. 
Bfie  Pludino,  V. 

"  "'■"'""■"' "'  -MiiL.  ■'■•  \  ■' 


Jfiffkfs  and  Entoliuiu-Hts  ef. 
.1.  A  riuar  choral  of  St,  Paul's  Cathe- 
dral is  not  entitled,  durinij  kit  year  cf 
probn/ton,  to  nbarc  in  a  fine  paid  ott 
the  renewal  of  n  lett,=e  by  t^c  dean  and 
cliftpt^r  Hud  vicars  clioraU  of  an  estate 
wLIrh  ia  one  of  the  sources  of  the 
emoluments  enjoyed  by  iitch  vi<5an 
choral.  ,  SioHfiWrfjc  t.  Clari;  335^ 

2.  Had  he  Ven  entilkd,  nwucy  had 
and  ri'ccived  would,  itsctaia,  baTO  been 
the  proper  form  of  action  to  recover  it, 
— ^niher  agalnBt  all  the  other  Ticorg 
choral,  or  ofjainst  the  pittansarj,  the 
penoa  iutnuted  with  the  coUectton 
uid  diitiUnitioti  of  the  fundB.    Sb. 


VOID  SPACES. 
BaUabaity  tf.—See  Patirs  Acts. 


e  FLSAOiBa,  IL  2. 

'■WAEBANT  OF  ATTOEKEY. 
Z.  AtteitaHon  ^ 

^^XTb/y^oln'e^'^t^iioedbr'thf 
plaintiff,  and  who  had  on  one  former 
oooaaion  acted  profeeuonally  for  the 
pluntiBT,   and  who  aflArwardB  acted  M 

the  plaintiff|g  .^^torne}^  in  efiterine  np 
ja^^efit.«])d  u^tung.  ex^tipp  upon 
the  warrant  of  attoroey : — "fhs  court 
■et  it  aside,,     Cbo^i^T.  d|rait^,  TU.' 

2.  In  such'a  casei  the  court  itill  not 
impoke  Upcn  ^  'drfen^tilf''t£«"i^nU/ 

n.  £«ieringt(pfy^gf^^^^    -,^ 

1.  Upon  a  motioii  to  enter  tip  judg- 
ment on  an  old  warrant  of  attorney,  the 

affidari^  is' ^perly  intiMlc^''lit"ihs 
caW  fh  which  the' jni^ifniietft  ul  tc'be 
enteii*3.'   B«Rt.  W*i;«S:  "    "' 

2,  Tiyhwo  a  w*rr^t.Df  nj^pmeyiii 
given  tp  the  three  ,tfjuteen  of>  ji^tn 
atook  bank,  to  gecnre  a.delft.dpf  j^f^ 
co-partuOThip,  the  judgpjiffnt  ^ffWW 
i*  properly  entered  np  ip,  fjtft  iwnMtfi 
the  public  officer  for  the  tjmft  baing;,„j(^ 

■WAEHANT   OF  CpMMI'^^igilTil 
See  ConNTT-CoBEj,  ^L,    ^;,^,n 

See  DsTisB. 

WITNESS.  ■   '] 

See  EviDBKCB.  '^ 
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'*t.  'taaet  aecided  upon  Statutes  an^srtor 
'  "      toi^fRKFOEMAcr,'2W.4,-c:46V 
II.  G»e«  deci^d  upon  the  Construction 
of  the  ^BFOBK  Act,  2  W.  4,  c  4$. 

i^,  Cass^  ^deq^ded.  upon  the  Construction 
of  the  J^RQisfCB^yiQ^  Apt*  6,4^  j7 
Vict.  c.  18. 

IV.  PariicuUiit' Pkntt.  '     ' ' 

,./9  f'hfi  ^f pjiM  Aqj,  ?. \if^.*>:fr  ^?,.., . 
8  H.  6,  Cf,,7;r-rCkar^e  upon  Land* 

'  \;  Jf^a^i'.]— A^rrty's  q[iia!ifieation 
td  ivyte  xira»  desctilM  to  be  in  reapect  of 
fireebold  land  in C,  which  was  proVed  to 
bis  of  the  yearly  valtte  of  5L  It  appeared. 
However,  thai  this^land,  with  other  land 
belbngfingt'to  the  voter  (thb  case  not' 
shewing  of  what  description  or  where 
fiiuate)  of  the  yearly  value  of  507.,  was 
mortgaged  for  300^,  and  that  the  inte- 
rest on  the  mortgage  was  15/.  a  year : — 
Held,  that  the  voter  h^d  a  freehold  estate 
in  C,  of  a  sufficient  value  to  entitle  him 
to  be  on  the  register.  Moore,  A  pp..  The 
Overseers  of  Carisbrooke,  Resp.,  661. 

2.  ReHt'Charge."] — The  owners  of  a 
piece  of  land  which  was  held  by  them 
subject  to  a  rent-charge  of  14/.  Is.  Id, 


per  annum,  conveyed  a  portion  of  it  to 
eight  persons,  asy  V^Mafs  in  common  in 

annum  as  their  proportion  of  the  rent- 
charge, — the  grantpra  cpvenanting  to 
pay  the  remaifiaer  tn6inselYes,  or  to  in- 
demnify the  'gfdiitc(tib^fherrilr6m,  and  re- 
serving to  the  latter  power  to  distrain 
upon  the  rest  of  The  lanB  for  any  excess 
of  the  rent-charge  whic^tlv^V-lPigbt  be 
compelled  to  pay.  '  Xt  #a8  kamitted  that 
the  residue  o^  the  Tand  was  of  ramcient 
value  to  satisfy  the  portion  W  'ike^r^ikt- 
charge*^so  agreed  to  be  p^id'tWriBolit;^:— ' 
Held,  that,  although  in  poini  6f'iaw  thV 
land  so  conveyed  wfM  liable  to  (he  wlicfld 
rent-charge'of  14/.  !«'.  fd.i  yet','  idr  ^ihe' 
purpose  of  the  elective  frabchtse,  ttie 
interest  of  the  eight  grantee$  '^^  io  be 
taken  to  be,  the  value  of  the  lan4  con- 
veyed to  them,  after  deducting  the  pro- 
portion only  of  the  rent-charge  cove- 
nanted to  be  paid  by  them.  Barrot>f  App., 
Buckmaster,  Resj^.,  664. 

au  Estate  qf  "  utscertam  Dmvtiom/'y^ 
By  a  local  act,  8  1^  9  Viet.  c.  v]»  the  rfr* 
sident  freemen  of  a  borough  were  im- 
powered  to  elect  from  their  body  a  certain 
number  of  deputies  to  act  for  them  in 
the  management  of  "  the  freemen's  allot- 


iyi>ESL 


BWBti;"  wid.the^UiMetm  of  tbAAct 
in^CMnKed  die  depnliet  to  divido  oaptain 
gf  the  lands  into  small  aUoUnents  among 
Iba  jpeodaat  iratmsn  daairing  to  become 
OQcupiera  .thereof^  at  a  small  annual  rent, 
-?r5f  ihe  tMotmfUM  to.  kekeld  rtigpectitMly 
%-seioft.  rmdntfrMmuM  dmringto  be- 
emm  iAs  seipspip^  obtaimmg  pogsesston 
thmmf,mo  hn§  at  he  shall,  jbe  willmp  to 

rsn#,  iwrf  soii^onii  to  tha  orders  amd  regu- 
kftifmrn  Is  4s  moiie  from  tims  to  time  by 
tka smd.^kfmiinM*  By  subsequent  see- 
(ioMbtho  Isolds  in  question  were  vested 
jnlNoiwtelyiB,  tbe  dsputiss  for  the  time 
teHm^.ia.trnsl  for  the  resident  freemen, 
wA  power. rto. sell  thS'Same,  with  the 
consent  of  iho  major  paiit  of  the  freemen 
assembled  at  a  meeting  conyened  for 
that  purpose  i  and.  a  power  of  re-entry 
was  resenred  to  the  deputies,  in  case  any 
freeman  should  be  in  arrear  of  rent  for 
his  allotment  for  fbmteen  days,  or  should 
fsSSi  to  conform  to  the  provisions  of  the 
set,  or  the  rules  to  be  made  by  the  de- 
puties : — IJeld,  that  each  allottee  had  a 
freehold  estate  *'  of  an  uncertain  dura- 
tion" in  his  allotment,  which  entitled 
him  to  vote  in  the  election  of  members 
for  the  borough.  Beeson^  A  pp..  Burton, 
Reap.,  647. 

4.  Value  Reduced  by  Cost  qf  Repairs^ 
•^A.  was  registered  as  a  county  voter  in 
respect  of  an  undivided  thirtieth  share 
of  certain  freehold  property  which  was 
let  at  a  gross  yearly  rent  of  75/.  15«., 
with  an  agreement  that  the  landlords 
should  pay  all  rates  and  taxes.  These 
reduced  the  annual  value  to  63/.  3^.  7d., 
and  there  was  a  further  charge  of  1/.  6«. 
for  expenses  of  collection.  The  average 
annua]  expenses  of  repairs,  which  were 
done  by  the  landlords,  and  which  the 
revising  barrister  found  were  necessary 


to  enable  them  lo  obtain  As  oet  mil;  of 
63/.  3«.  ^if.,  had  for  the  prece^ng  six 
years  been  4/.  per  annum.  The  reirising 
barrister  decided  that  the  cost  of  repairs 
must  be  deducted  from  the  rent,  for  the 
purpose  of  ascertaining  the  yearly  value, 
and  consequently  that  A.'s  interest  was 
of  less  than  the  value  of  40s.  by 'the 
year,  and  he  ezpungtsd  his  name  from 
the  list : — Held,  that  he  had  correctly  de- 
cided, fkamtifm,  App.i  Bass,  Kespc,  631 . 


it 


II.  Casts  decided  spon  ike  C&msirmeiitst 
ef  ths  RmwoRU  Act,  2  W.  4,  c.  45.* 

Section  27 .—Sufidency  (^  QuaUficatiim, 

•     .  •  •  •        "'..••• 

1«  House  and  Garden^} — ^4  party  irbp 
occupies  a. house. and  a  garden  na|  \s^ 
mediately  adjoining  the  house,  but  both 
occupied  by  him  as  tenant  under. tlie 
same  landlord,  and  at  one  entire  rent 
exceeding  10/.  per  annum,  is  entitled, 
under  the  2  W.  4,  c.  45,  s.  27,  to  be 
registered  in  respect  thereof.  Collins, 
App.,  TJbomas^  Resp.«  639. 

2.  Payment  of  Tdures.]  —  Assessed 
tasces  are  (by  the  43  G.  3,  c.  161,  s.  13) 
payable  quarterly,  though,  by  the  48  6.S. 
c.  141,  tbe  collectors  are  directed  to  col- 
lect them,  and  they  are  accordin|(ly 
usually  collected,  haff'^early. 

Where,  therefore,  a  house-tax  was 
payable  on  the  20th  of  December,  19S1, 
but  not  demanded  until  the  11th  of 
April,  1852,  and  the  party  assessed  did 
not  pay  it  until  after  the  20th  of  July : 
— Held,  that  he  had  not,  within  the 
meaning  of  the  11  &  12  Vict.  c.  90, 
*'  paid,  on  or  before  the  20th  July,  all 
assessed-taxes  which  became  payable 
from  him  in  respect  of  the  premises  pre- 
viously to  the  5th  of  January  ;'*  and  con- 
sequently that  he  was  not  entitled  to  be 
registered.  Sm^dlcy,  App.,  Ford,  Reap., 
622. 
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III.  €a9m^keided  «poii  the  Comttruetion 
of  the  RcGitTRATioN  Act,  6  &  7 
Viet.  c.  18. 

Section  7, — Notice  of  X)bfectioH  to 
County  Voter, 

,  ,  l}iucription.o/  IdstJ] — A.  notice  of  ob- 
j«c|ion  taa  county  voter,  un4er  the  6^  7 
Vict,  c  18,.  •.  7,  in  thu  fojlowing  iorm,— 
''Take  notice  that  I  ob^ejet  to  jour  name 
being  retained  in  the  list  of  voters  for 
the  parish  6f  St.  Thomas^  New  Sarutn, 
in  the  southern  diidsion  of  the  county 
of  WiltSj" — held  a  su0icient  compliance 
with  Sched.  A.  No.  5,  there  being  no 
other  list  to  which  the  notice  cottld  ap- 
ply than  the  fist  ot  cbunty  voters.  Lani- 
ifert,  app.,  T%e  Ooeneers  qf  8t,  7%omas, 
New  Samm,  resp.  642. 

Section  17. — Notice  qf  Objection  to 
Borough  Vote,. 

Description  oflArtJ] — ^A  notice  of  ob- 
jection to  a  party's  right  to  vote  in  the 
election  of  xnemb^rt  for,  •the  city  of  C„ 
described  the  objectoir  as  being  "  on  the 
Hst  qffreemenfor  the  city  qf  C"  There 
f^:e  several  townslups  in  C.>  the  overseers 
of  which  severally  f&ake  out  and  publish 
lists  of  persons  entitled  to  vote  in  re- 
spect of  occupation  i  and  there  uialso  a 
list  made  out  and  published  by  the 


town-clerk,  whidi  is  intHufedv  '*  Tk^UH 
qf  freemen  qf  theeOy  ^  C,  emki&ito 
vote  in  the  eleetion  qf  memb«r9  f&r  fke 
said  city,"  Under  the  nmnidpal  eorpd> 
ration  act,  5  ft  6  W.  4,  e.  7^,  ••  &»  thv 
town-cierk  also  makee  out  aad  keeps 
(but  does  not  publisfa)  a  )iit  of  tlM  frtri^ 
men  of  the  city,  called  ^The  ft^enm^ 
roHt"— Held,byJerv)s,  C:J^.,Wilteis, 
J.,  and  l^Mourd,  S.  (disaenilMtrifMib 
J.},  that  the  above  nodee  of  btjediwi 
was  a  sufficient  cofilpHanee  will  A»  6  ^ 
7  Vict.  c.  18,  s.  17,  maMmdi  m  mhy 
person  reading  it  tnuit  tmdersltlid^te 
the  objectoir  intended  to  stkte  llnil  'Ma 
name  was  on  the  Hit  qffrtemm  vMMi 
to  vote  in  the  election  of  membem,  JM^ 
don,  app..  Sawyers,  resp.  680. 

IV.  Particular  Points, 


Allottee  under  a  local  act 

>  • 

647 

Apportionment  of  mortgage 

>  • 

661 

of  rent-chaxge., 

»•  . 

664 

Assessed-taxes,  when  payable   , 

'  •  1 

622 

Duration  of  estate 

k  • 

647 

Freehold  for  life  . .         . . 

k  • 

647 

Freemen's  roll 

*  a 

680 

Mortgage                       .. 

»  « 

661 

Notice  of  objection         . .        ( 

H2 

»680 

Occupation  of  house  and  garden 

not  immediately  adjoining     . .  639 

Rent-charge                   ..         ..  664 

Repairs 631 
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